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	This Contract is made on the 
	[TextReq insert date of the last signature to this Contract]

	between the Parties
	The Secretary of State for Work and Pensions

	
	("the Authority") acting as part of the Crown.

	Of
	Caxton House, 
Tothill Street
London
SW1H 9DA

	And
	Onaware Limited

	with Company Registration Number
	IE 487847

	having the main or registered office at
	Rockville House, Newtown Road, Waterford X91 Y896, Ireland

	
	("the Contractor")

	
	individually referred to as “Party” and collectively as “the Parties”




[bookmark: _Toc2257301]A.	GENERAL PROVISIONS

[bookmark: _Toc2257302]A1	Definitions and Interpretation
A1.1	In this Contract the following provisions shall have the meanings given to them below:-

 “Acquired Rights Directive” means the European Council Directive 77/187/EEC on the approximation of laws of European member states relating to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses, as amended or re-enacted from time to time.

“Administration” means the administrative receivership of a company under the management of an administrator under the Insolvency Act 1986 (as amended).

“Affiliate” means in relation to any company, any holding company or subsidiary of that company or any subsidiary of such holding company, and “holding company” and “subsidiary” shall have the meaning given to them in section 1159 of the Companies Act 2006.

“Approval” means the prior written consent of the Authority including consent provided by email by the Authority’s Representative.

“Authority” means the Secretary of State for Work and Pensions. 

“Authority Data” means 	the data, guidance, specifications, instructions, toolkits, plans, databases, patents, patterns, models, design, text, drawings, diagrams, images or sounds (together with any database made up of any of these) which are embodied in any electronic, magnetic, optical or tangible media, and which are:-

(i)	supplied to the Contractor by or on behalf of the Authority; or

(ii)	which the Contractor is required to generate, process, store or transmit pursuant to this Contract. 

 “Authority ICT System” means the Authority’s computing environment (consisting of hardware, software and/or telecommunications networks or equipment) used by the Authority or the Contractor in connection with the Contract which is owned by or licensed to the Authority by a third party and which interfaces with the Contractor ICT system or which is necessary for the 	Authority to receive the Services.

“Authority’s Premises” means any premises owned by the Authority or for which the Authority has legal responsibility.

“Authority’s Representative” means the representative(s) of the Authority authorised to act on behalf of the Secretary of State for Work and Pensions on all matters relating to the Contract and shall be the person(s) named in paragraph 1.1 of Schedule 2.

“Authority Software” means software which is owned by or licensed to the Authority, including software which is, or will be used by the Contractor for the purpose of providing the Services but excluding the Contractor Software.

“Breach of Security” means the occurrence of unauthorised access to or use of the Premises, the Authority’s Premises, the Services, the Authority ICT System, the Contractor ICT system or any ICT or data (including the Authority’s Data) any Personal Data used by the Authority or the Contractor in connection with this Contract.

“Bribery Act 2010” means the Bribery Act 2010 and any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning the legislation.

“Business Continuity Plan” means any plan prepared as directed in clause H5.6, as may be amended from time to time.
							           
“Change Communication” means any Operational Change Request, Operational Change Confirmation, Change Request, Impact Assessment, Change Authorisation Note or other communication sent or which must be sent pursuant to the Change Control Procedure.

“Change Control Procedure” means the procedure for proposing a Contract Change, as set out in Schedule 4 (Change Control Procedure).

		“Change in Law” means any change in law which impacts on the performance of the Services which comes into force from and including the Commencement Date.

“Change Request” means a written request for a Contract Change which include the information as specified in the form of Appendix 1 of Schedule [4] (Change Control Procedure).

“Commencement Date” means the date on which this Contract is signed/sealed. 

“Comparable Supply” means the supply of services to another customer of the Contractor that are the same or similar to any of the Services.

“Confidential Information” means:-

a)	any information which has been designated as confidential by either Party in writing or that ought reasonably to be considered as confidential (however it is conveyed or on whatever media it is stored) including information that relates to the business, affairs, developments, trade secrets, know-how, personnel and suppliers of the Contractor, including Intellectual Property Rights, together with all information derived from the above, and any other information clearly designated as being confidential (whether or not it is marked as “confidential”) or which ought reasonably to be considered to be confidential and the disclosure of which shall be carried out in accordance with clause E4; and

b)	the Commercially Sensitive Information and does not include any information:- 

(i)	which was public knowledge at the time of disclosure (otherwise than by breach of clause E4 (Confidential Information));

(ii)	which was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party; 

(iii)	which is received from a third party (who lawfully acquired it) without restriction as to its disclosure; or

(iv)	is independently developed without access to the Confidential Information.

“Contract” means this written agreement between the Authority and the Contractor consisting of these terms and conditions of contract and any attached Schedules, Appendices and any document referred to in the Schedules or Appendices, including the Specification, the Invitation to Tender, the Tender and the Contractor Guidance. 

“Contract Change”	 means any change to this Contract other than an Operational Change, including, for the avoidance of doubt, the Services, any restatement and any supplement to the Contract.

“Contracting Body” or “Contracting Bodies” means the Department for Work and Pensions.

“Contractor” means the person, partnership or company with which the Authority enters into the Contract.

“Contractor Guidance” means the instructions and recommended practices, including any instructions of an operational nature, and/or relating to Sustainable Development and promotion of race equality and non-discrimination, copies of which have been provided by the Authority to the Contractor prior to the Commencement Date, and any other instructions and recommended practices notified by the Authority to the Contractor from time to time. 

“Contractor Software” means software owned or licensed to the Contractor, including software which is or will be used by the Contractor for the purposes of providing the Services.  

“Contract Period” means the period from the Commencement Date to:- 

a)  	the date of expiry set out in clause A2 (Initial Contract Period), or

b)  	following an extension pursuant to clause F9 (Extension of Initial Contract Period), the date of expiry of the extended period, or

c)	such earlier date of termination or partial termination of the Contract in accordance with the Law or the provisions of the Contract. 

“Contract Price” means the price (exclusive of any applicable VAT), payable to the Contractor by the Authority under the Contract, as set out in Schedule 3 (Contract Price), for the full and proper performance by the Contractor of its obligations under the Contract but before taking into account the effect of any adjustment of price in accordance with clause C4 (Price Adjustment on Extension of Initial Contract Period). 

“Contract Price Schedule” means Schedule 3 containing details of the Contract Price.
“Crown” means the government of the United Kingdom (including the Northern Ireland Assembly and Executive Committee, the Scottish Government and The Welsh Government), including, but not limited to, government ministers, government departments, government and particular bodies, and government agencies. In this Contract, the Authority is acting as part of the Crown.

“Data Controller” shall have the same meaning as given in Data Protection Legislation.

“Data Loss Event” any event that results, or may result, in unauthorised access to Personal Data held by the Contractor under this Contract and/or actual or potential loss and/or alteration and/or destruction of Personal in breach of this Contract, including any Personal Data Breach.

“Data Processor” shall have the same meaning as given in the Data Protection Legislation.

“Data Protection Impact Assessment” means an assessment by the Data Controller of the impact of the envisaged processing on the protection of Personal Data. 

“Data Protection Legislation” means the GDPR, the LED and any applicable national implementing Laws as amended from time to time, the DPA 2018, the Criminal Law Enforcement Data Protection Directive 2016/680, the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI 2000/2699), the Electronic Communications Data Protection Directive 2002/58/EC, the Privacy and Electronic Communications (EC Directive) Regulations 2003 and all applicable Law relating to the processing of Personal Data.

“Data Protection Officer” shall have the same meaning as given in Data Protection Legislation. 

“Data Subject” shall have the same meaning as given in Data Protection Legislation.

“Data Subject Request” means a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data.

“Default” means any breach of the obligations of the relevant Party (including but not limited to fundamental breach or breach of a fundamental term) or any other default, act, omission, negligence or statement of the relevant Party or personnel including directors, officers, employees, sub-contractors, servants, agents and consultants in connection with or in relation to the subject-matter of the Contract and in respect of which such Party is liable to the other.

“Directive” means EC Council Directive 2001/23/EC.


“DPA” means the Data Protection Act 2018. 

“DWP Offshoring Policy” means the Authority’s policy and procedures in relation to hosting or accessing the Authority ICT System or official information outside of the UK including Landed Resources as advised to the Contractor by the Authority from time to time.

 “Environmental Information Regulations” means the Environmental Information Regulations 2004 and any guidance and/or codes of practice issued by the Information Commissioner or relevant government department 	in relation to such regulations.

“Equipment” means the Contractor’s equipment, plant, materials and such other items supplied and used by the Contractor in the performance of its obligations under the Contract.

“FOIA” means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.

“Forest Law Enforcement Governance and Trade (FLEGT)” means the facility that contributes to combating illegal logging and strengthening forest governance while encouraging sustainable economic development in countries that produce or process timber and export to the European Union.

“Fraud” means any offence under Law or common law creating offences in respect of fraudulent acts, fraudulent acts in relation to the Contract, defrauding or attempting to defraud or conspiring to defraud the Crown.

“General Change in Law” means a Change in Law where the change is of a general legislative nature (including taxation or duties of any sort affecting the Contractor) or which affects or relates to a Comparable Supply.

“Good Industry Practice” means standards, practices, methods and procedures conforming to the Law and the degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced person or body engaged in a similar type of undertaking under the same or similar circumstances. 

“GDPR” means the General Data Protection Regulation (Regulation (EU) 2016/679). 

“ICT” means information and communications technology. 

“ICT Environment” means the Authority ICT System and the Contractor ICT system.

“Impact Assessment” means an assessment of a Change Request in accordance with paragraph 5 of Schedule [4] (Change Control Procedure). 
“Information” has the meaning given under section 84 of the FOIA. 

“Initial Contract Period” means the period from the Commencement Date to the date of expiry set out in clause A2 (Initial Contract Period), or such earlier date of termination or partial termination of the Contract in accordance with the Law or the provisions of the Contract.

“Intellectual Property Rights” means patents, inventions, trade marks, service marks, logos, design rights (whether registerable or otherwise), applications for any of the foregoing, copyright, database rights, domain names, trade or business names, moral rights, goodwill and other similar rights or obligations whether registerable or not in any country (including but not limited to the United Kingdom) and the right to sue for passing off.

“International Organisation” shall have the same meaning as given in Data Protection Legislation.

“Job Seekers” means people looking for work.

“Joint Controllers” where two or more Data Controllers jointly determine the purposes and means of data processing.

“Joint Controller Agreement” means the agreement between Joint Controllers to jointly control the Personal Data.
	
“Key Personnel” means those persons described in clause B4. 

“Landed Resources” means when the Contractor or its Sub-contractor causes foreign nationals to be brought to the United Kingdom to provide the Services.

“Law” means any applicable law, Act of Parliament, subordinate legislation including legislation within the meaning of Section 21(1) of the Interpretation Act 1978, bye-law, exercise of the royal prerogative, enforceable European Union right including enforceable rights within the meaning of Section 2 of the European Communities Act 1972, regulatory policy, guidance or industry code, judgment of a relevant court of law, regulation, directive, order, mandatory guidance, code of practice and/or requirements or any Regulatory Body of which the Contractor is bound to comply. 

“LED” Law Enforcement Directive (Directive (EU) 2016/680).

“Liquidation” means the appointment of a Liquidator who collects in and distributes the company's assets and dissolves the company.  The company can also be put into provisional Liquidation before a final winding up order is granted.

“Loss” means direct loss, liabilities, claims, damages, costs, charges, outgoings and expenses (including legal expenses) of every description, provided in each case that such loss is reasonable, direct, proper and mitigated. 

“Malicious Software” means any software program or code intended to destroy, interfere with, corrupt, or cause undesired effects on program files, data or other information, executable code or application software macros, whether or not its operation is immediate or delayed, and whether the malicious software is introduced wilfully, negligently or without knowledge of its existence. 
	
“Material Breach” means a breach (including an anticipatory breach) that is serious in the widest sense of having a serious effect on the benefit which the terminating party would otherwise derive from:-

a) a substantial portion of the Contract; or

b) any of the obligations set out in clauses A, B, D, E, F, H, over any two (2) month period
c)  during the term of the Contract;

c)  		any Default which is specified in the Contract as a ‘Material Breach’ or which may be deemed to be a Material Breach.

In deciding whether any breach is material no regard shall be had to whether it occurs by some accident, mishap, mistake or misunderstanding.

“Month” means calendar month.


“Operational Change” means any change in the Contractor's operational procedures which in all respects, when implemented:-

(i) 	will not affect the Contract Price and will not result in any other costs to the Authority;

(ii)  	may change the way in which the Services are delivered but will not adversely affect the output of the Services or increase the risks in performing or receiving the Services; 

(iii) 	will not adversely affect the interfaces or interoperability of the Services with any of the Authority ICT System; and

(iv)  	will not require a change to this Contract.

“Operational Change Confirmation” means a written response to an Operational Change Request in which the Party that receives the Operational Change Request confirms its agreement to it. The confirmation may be sent by electronic mail or letter.
	
“Operational Change Request” means a written request for an Operational Change which may be sent by electronic mail or by letter. 
 “Party” means a party to the Contract. 

			“Persistent Breach” means a Default which has occurred on three (3) or more separate occasions within a continuous period of one (1) months.

“Personal Data” shall have the same meaning as given in Data Protection Legislation.

“Personal Data Breach” shall have the same meaning as given in Data Protection Legislation. 

“Pre-Existing Intellectual Property Rights” means any Intellectual Property Rights vested in or licensed to the Authority or the Contractor prior to or independently of the performance by the Authority or the Contractor of their obligations under this Contract and in respect of the Authority includes Authority Data.          

“Premises” means the location where the Services are to be supplied, as set out in the Specification. 

“Prohibited Act” shall have the meaning given in clause D1.

“Property” means the property, other than real property, issued or made available to the Contractor by the Authority in connection with the Contract.

“Protective Measures” means appropriate technical and organisational measures which shall be sufficient to secure that the Data Processor will meet the requirements of GDPR and ensure the protection of the rights of the Data Subject and may include (without limitation):

·  Pseudonymisation and encrypting Personal Data 
·  ensuring on-going confidentiality, integrity, availability and resilience of systems and services used for data processing;
·  measures to restore the availability and access to Personal Data in a timely manner in the event of a physical or technical incident   
·  ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident; and 
·  regularly assessing and evaluating the effectiveness of such measures adopted by it.

“Pseudonymisation” shall have the same meaning as given in Data Protection Legislation. 

“Quality Standards” means the quality standards published by BSI British Standards, the National Standards Body of the United Kingdom, the International Organisation for Standardisation or other reputable or equivalent body, (and their successor bodies) that a skilled and experienced operator in the same type of industry or business sector as the Contractor would reasonably and ordinarily be expected to comply with, and as may be further detailed in the Specification.

“Receiving Party” means the Party which receives a proposed Contract Change.

“Regulatory Bodies” means those government departments and regulatory, statutory and other entities, committees, ombudsmen and bodies which, whether under statute, rules, regulations, codes of practice or otherwise, are entitled to regulate, investigate, or influence the matters dealt with in the Contract or any other affairs of the Authority and “Regulatory Body” shall be construed accordingly.

“Request for Information” shall have the meaning set out in FOIA or the Environmental Information Regulations as relevant (where the meaning set out for the term “request” shall apply).

“Schedule” means a Schedule attached to, and forming part of, the Contract.

“Security Policy” means the Authority’s Security Policy/Policies to be provided by the Authority to the Contractor (as updated from time to time).

	“Service(s)” means IAM Consulting, more particularly described in the Specification.

“Specification” means the description of the Services to be provided as specified in the Specification at Schedule [1] (The Services). 

		“Specific Change in Law” means a Change in Law that relates specifically to the business of the Authority that would not affect a Comparable Supply.

“Staff” mean all persons employed by the Contractor to perform its obligations under the Contract including directors, officers, employees together with the Contractor’s servants, agents, consultants, contractors of the Contractor, suppliers and Sub-contractors used or engaged in the performance of its obligations under the Contract.

“Staff Vetting Procedures” means the Authority’s procedures for the vetting of personnel and as advised to the Contractor by the Authority.

“Sub-contract” means a contract between two or more suppliers, at any stage of remoteness from the Authority in a sub-contracting chain between the Contractor and the Sub-Contractor, made wholly or substantially for the purpose of performing (or contributing to the performance of) the whole or any part of this Contract).

“Sub-contractor” means any third party appointed by the Contractor which through its employees or agents directly delivers the Services.

“Sub-processor” means any third party appointed to process Personal Data on behalf of the Contractor under this Contract. 


“Tender” means the document(s) submitted by the Contractor to the Authority in response to the Invitation to Tender. 

“Third Party Software” means software which is proprietary to any third party (other than an Affiliate of the Contractor) which is or will be used by the Contractor for the purposes of providing the Services.

“VAT” means value added tax in accordance with the provisions of the Value Added Tax Act 1994.

 “Working Day” means any day other than a Saturday, Sunday, or public holiday when banks in the United Kingdom are open for business.

[bookmark: _Toc220903944][bookmark: _Toc220920187]A1.2	The interpretation and construction of this Contract shall be subject to the following provisions:-

a)	Words importing the singular meaning include where the context so admits the plural meaning and vice versa;

b)	Reference to a clause is a reference to the whole of that clause unless stated otherwise;

c)	Reference to any statute, law, order, regulation or other similar instrument shall be construed as a reference to the statute, law, order, regulation or instrument as subsequently amended or re-enacted;

d)	Reference to any person shall include natural persons and partnerships, firms and other incorporated bodies and all other legal persons of whatever kind and however constituted and their successors and permitted assigns or transferees;

e)	The words “include”, “includes” and “including” are to be construed as if they were immediately followed by the words “without limitation”.

Headings are included in this Contract for ease of reference only and shall not affect the interpretation or construction of the Contract.

[bookmark: _Toc220920188][bookmark: _Toc285442997][bookmark: _Toc354663258][bookmark: _Toc2257303]A2	Initial Contract Period
This Contract shall commence on the Commencement Date 3rd June 2019 and shall expire automatically on 31st December 2019 unless it is otherwise terminated earlier in accordance with the provisions of this Contract, or otherwise lawfully terminated, or extended under clause F9 (Extension of Initial Contract Period).

[bookmark: _Toc220920189][bookmark: _Toc285442998][bookmark: _Toc354663259][bookmark: _Toc2257304]A3	Contractor’s Status
At all times during the Contract Period the Contractor shall be an independent contractor and nothing in this Contract shall create a contract of employment, a relationship of agency or partnership or a joint venture between the Parties and accordingly neither Party shall be authorised to act in the name of, or on behalf of, or otherwise bind the other Party save as expressly permitted by the terms and conditions of this Contract.

[bookmark: _Toc220903945][bookmark: _Toc220920190][bookmark: _Toc285442999][bookmark: _Toc354663260][bookmark: _Toc2257305]A4	Authority’s Obligations
	Save as otherwise expressly provided, the obligations of the Authority under this Contract are obligations of the Authority in its capacity as a contracting counterparty and nothing in this Contract shall operate as an obligation upon, or in any other way constrain the Authority in any other capacity, nor shall the exercise by the Authority of its duties and powers in any other capacity lead to any liability, under this Contract (howsoever arising), on the part of the Authority to the Contractor. 

[bookmark: _Toc220920191][bookmark: _Toc285443000][bookmark: _Toc354663261][bookmark: _Toc2257306]A5	Notices
A5.1	Except as otherwise expressly provided within this Contract, no notice or other communication from one Party to the other shall have any validity under this Contract unless made in writing by or on behalf of the Party concerned.

A5.2	Any notice or other communication which is to be given by either Party to the other shall be given by electronic mail.   Provided the relevant communication is not returned as undelivered, the notice or communication shall be deemed to have been given four (4) hours after the notice or communication was sent, or sooner where the other Party acknowledges receipt of electronic mail. Such communication shall be addressed to the other Party in the manner referred to in clause A5.3.
 
A5.3	For the purposes of clause A5.2, the address of each Party shall be:-

a)	For the Authority:
Address:		 Kings Court, 80 Hanover Way, Sheffield S3 7UF
For the attention of:	 	Robert Kettleborough
Email:	Robert.Kettleborough@dwp.gov.uk

b)	For the Contractor:
Address:	 Onaware Limited, Rockville, Newtown Road, Waterford X91 Y896, Ireland
For the attention of: Sean Hanley
Email:		sean.hanley@onaware.com

A5.4	Either Party may change its address for service by serving a notice in accordance with this clause.

[bookmark: _Toc220920192][bookmark: _Toc285443001][bookmark: _Toc354663262][bookmark: _Toc2257307]A6	Mistakes in Information
The Contractor shall be responsible for the accuracy of all drawings, documentation and information supplied to the Authority by the Contractor in connection with the supply of the Services and shall pay the Authority any extra costs occasioned due to the Authority as a result of any discrepancies, errors or omissions therein except where such discrepancies, errors or omissions originate from documentation supplied by the Authority.

[bookmark: _Toc220903946][bookmark: _Toc220920193][bookmark: _Toc285443002][bookmark: _Toc354663263][bookmark: _Toc2257308]A7	Conflicts of Interest
A7.1	The Contractor shall take appropriate steps to ensure that neither the Contractor nor any Staff is placed in a position where, in the reasonable opinion of the Authority, there is or may be an actual conflict, or a potential conflict, between the financial or personal interests of the Contractor and the duties owed to the Authority under the provisions of this Contract. The Contractor will disclose to the Authority full particulars of any such conflict of interest which may arise.

A7.2	The Authority reserves the right to terminate this Contract immediately by notice in writing and/or to take such other steps it deems necessary where, in the reasonable opinion of the Authority, there is or may be an actual conflict, or a potential conflict, between the financial or personal interests of the Contractor and the duties owed to the Authority under the provisions of this Contract. The actions of the Authority pursuant to this clause shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Authority.

A7.3	This clause A7 shall apply for the duration of this Contract and for a period of two (2) years after its termination.

[bookmark: _Toc220920194][bookmark: _Toc285443003][bookmark: _Toc354663264][bookmark: _Toc2257309]A8	Prevention of Fraud
A8.1	The Authority places the utmost importance on the need to prevent Fraud and irregularity in the delivery of this Contract. Contractors and its Sub-contractors are required to:-

a)	have an established system that enables the Contractor and its Staff to report inappropriate behaviour by colleagues in respect of Contract performance claims;

b)	ensure that their performance management systems do not encourage individual Staff to make false claims regarding achievement of Contract performance targets;

c)	ensure a segregation of duties within the Contractor’s and/or Sub-contractor’s operation between those employees directly involved in delivering the service/goods performance and those reporting achievement of Contract performance to the Authority;

d)	ensure that an audit system is implemented to provide periodic checks, as a minimum at six (6) Monthly intervals, to ensure effective and accurate recording and reporting of Contract performance. 

[bookmark: _Toc212960217]A8.2	The Contractor shall use its best endeavours to safeguard the Authority's funding of the Contract against Fraud generally and, in particular, Fraud on the part of the Contractor's Staff, including its directors. The Contractor shall pay the utmost regard to safeguarding public funds against misleading claims for payment and shall notify the Authority immediately if it has reason to suspect that any serious irregularity or Fraud has occurred or is occurring. 

[bookmark: _Ref50376173][bookmark: _Toc212960219]A8.3	If the Contractor and/or its Staff commit Fraud including deliberately submitting false claims for Contract payments with the knowledge of its senior officers in relation to this or any other contract with the Crown (including the Authority or any other Contracting Body) the Authority may:-

a)	terminate the Contract and/or any other contract the Authority has with the Contractor by serving written notice on the Contractor and recover from the Contractor the amount of any loss suffered by the Authority resulting from the termination, including the cost reasonably incurred by the Authority of making other arrangements for the supply of the Services and any additional expenditure incurred by the Authority throughout the remainder of the Contract Period; or

b)	recover in full from the Contractor any other loss sustained by the Authority in consequence of any Default of this clause.

For the avoidance of doubt any breach referred to in clause A8.3 shall constitute a Material Breach entitling the Authority to exercise its rights under clause F5.2A.

[bookmark: _Toc2257310]A9			Exclusion of Sub-contractors

A9.1	Where the Authority considers under Regulation 71(8) of the Public Contracts Regulations 2015 whether there are grounds for the exclusion of a Sub-contractor under Regulation 57 of the Public Contracts Regulations 2015, then:-

a) If the Authority finds there are compulsory grounds for exclusion, the Contractor shall replace or shall not appoint the Sub-contractor;

b)         If the Authority finds there are non-compulsory grounds for exclusion, the Authority may require the Contractor to replace or not to appoint the Sub-contractor and the Contractor shall comply with such a requirement.

A9.2	The Contractor shall include in every Sub-contract:-

a) a right for the Contractor to terminate that Sub-contract if the relevant    Sub-contractor fails to comply in the performance of its contract with legal obligations in connection with environmental, social or labour law matters; and

b)     a requirement that the Sub-contractor includes a provision having the same effect as clause A9.2 (a) in any Sub-contract which it awards.


[bookmark: _Toc220920196][bookmark: _Toc285443005][bookmark: _Toc354663266][bookmark: _Toc2257311]B.	SUPPLY OF SERVICES
[bookmark: _Toc220920197][bookmark: _Toc285443006][bookmark: _Toc354663267]
[bookmark: _Toc2257312]B1	The Services

B1.1	The Contractor shall supply the Services during the Contract Period in accordance with the Authority’s requirements as set out in this Contract, including the Specification (which forms part of the Contract) and the provisions of the Contract in consideration of the payment of the Contract Price. The Authority may inspect and examine the manner in which the Contractor supplies the Services at the Premises during normal business hours on reasonable notice. 

B1.2	If the Authority informs the Contractor in writing that the Authority reasonably believes that any part of the Services does not meet the requirements of the Contract or differ in any way from those requirements and this is other than as a result of a Default by the Authority, the Contractor shall at its own expense re-schedule and carry out the Services in accordance with the requirements of the Contract within such reasonable time as may be specified by the Authority.

B1.3	Not Used

[bookmark: _Toc220920198][bookmark: _Toc285443007][bookmark: _Toc354663268][bookmark: _Toc2257313]B2	Provision and Removal of Equipment 
B2.1	The Contractor shall provide all the Equipment necessary for the supply of the Services.

B2.2	The Contractor shall not deliver any Equipment nor begin any work on the Authority’s Premises without obtaining prior Approval.

B2.3	All Equipment brought onto the Authority’s Premises shall be at the Contractor’s own risk and the Authority shall have no liability for any loss of or damage to any Equipment unless the Contractor is able to demonstrate that such loss or damage was caused or contributed to by the Authority’s Default. 

[bookmark: _Toc220903947][bookmark: _Toc220920199][bookmark: _Toc285443008][bookmark: _Toc354663269][bookmark: _Toc2257314]B3	Manner of Carrying Out the Services 
B3.1	The Contractor shall at all times comply with the Quality Standards, and where applicable shall maintain accreditation with the relevant Quality Standards authorisation body. To the extent that the standard of Services has not been specified in the Contract, the Contractor shall agree the relevant standard of the Services with the Authority prior to the supply of the Services and in any event, the Contractor shall perform its obligations under the Contract in accordance with the Law and Good Industry Practice. 

B3.2	While not in any way limiting any other provision of this Contract, in delivering the Services, the Contractor and any of its Sub-contractors, shall comply with the DWP Offshoring Policy. The DWP Offshoring Policy shall apply to Landed Resources. 

B3.3	The Contractor shall ensure that all Staff supplying the Services shall do so with all due skill, care and diligence and shall possess such qualifications, skills and experience as are necessary for the proper supply of the Services.

B3.4	The Authority will conduct a review of the performance of this Contract at least annually during the Contract Period. During this review, a performance report will be agreed. 

B3.5 	Not Used

B3.6	Not Used

[bookmark: _Toc220903948][bookmark: _Toc220920200][bookmark: _Toc285443009][bookmark: _Toc354663271][bookmark: _Toc2257315]B4	Key Personnel

B4.1	The Contractor acknowledges that the Key Personnel are those personnel of the Contractor that are essential to the proper provision of the Services to the Authority. 

B4.2	The Key Personnel shall not be released from supplying the Services without the prior Approval. 

B4.3	Any replacements to the Key Personnel shall be subject to prior Approval. Such replacements shall be of at least equal status or of equivalent experience and skills to the Key Personnel being replaced and be suitable for the responsibilities of that person in relation to the Services.

B4.4	The Authority shall not unreasonably withhold its agreement under clauses B4.2 or B4.3. Such agreement shall be conditional on appropriate arrangements being made by the Contractor to minimise any adverse impact on the Contract which could be caused by a change in Key Personnel.


[bookmark: _Toc220920207][bookmark: _Toc285443017][bookmark: _Toc363116242][bookmark: _Toc2257316][bookmark: _Toc220920215][bookmark: _Toc285443024][bookmark: _Toc363116249]C.	PAYMENT AND CONTRACT PRICE
[bookmark: _Toc220920208][bookmark: _Toc285443018][bookmark: _Toc363116243]
[bookmark: _Toc2257317]C1	Contract Price
C1.1	In consideration of the Contractor’s performance of its obligations under the Contract, the Authority shall pay undisputed sums of the Contract Price in accordance with clause C2 (Payment and VAT) and Schedule 2 (Administration Requirements).

C1.2	Not Used

[bookmark: _Toc220920209][bookmark: _Toc285443019][bookmark: _Toc363116244][bookmark: _Toc2257318]C2	Payment and VAT
C2.1	The Authority shall pay all sums by direct credit transfer into a suitable bank account or by other electronic payment methods as appropriate.

C2.2	Where the Contractor submits an invoice to the Authority in accordance with clause C2.5, the Authority will consider and verify that invoice in a timely fashion.

C2.3	The Authority shall pay the Contract Price due to the Contractor under such an invoice no later than a period of thirty (30) days from the date on which the Authority has determined that the invoice is valid and undisputed. 

C2.4	Where the Authority fails to comply with clause C2.2 and there is an undue delay in considering and verifying the invoice, the invoice shall be regarded as valid and undisputed for the purposes of clause C2.3 after a reasonable period of time has passed.

C2.5	The Contractor shall ensure that each invoice contains a valid reference number. All appropriate references and a detailed breakdown of the Services supplied and any other documentation reasonably required by the Authority to substantiate the invoice should be supplied in accordance with Schedule [2] (Administration Requirements).

[bookmark: _Toc220903952][bookmark: _Toc220920210]C2.6				Where the Contractor enters into a Sub-contract for the purpose of performing its obligations under the Contract, the Contractor shall include in that Sub-contract:-

a)  	provisions having the same effect as clauses C2.2 – C2.4 (inclusive) of the Contract; and

b)  	a provision requiring the counterparty to that Sub-contract to include in any sub-contract which it awards provisions having the same effect as clauses C2.2 – C2.4 (inclusive) of the Contract.

C2.7	The Contractor shall add VAT to the Contract Price at the prevailing rate as applicable and the Authority shall pay the VAT to the Contractor following an undisputed claim for payment being notified by the Contractor in accordance with the provisions of Schedule [2] (Administration Requirements).  

C2.8	The Contractor shall indemnify the Authority on a continuing basis against any liability, including any interest, penalties or costs incurred which is levied, demanded or assessed on the Authority at any time in respect of the Contractor’s failure to account for or to pay any VAT relating to payments made to the Contractor under the Contract. Any amounts due under this clause C2.8 shall be paid by the Contractor to the Authority not less than five (5) Working Days before the date upon which the tax or other liability is payable by the Authority.

C2.9 	The Contractor shall not suspend the supply of the Services unless the Contractor is entitled to terminate the Contract under clause H2.5 (Termination on Default) for failure to pay undisputed sums of money. Interest shall be payable by the Authority on the late payment of any undisputed sums of money properly claimed in accordance with the Late Payment of Commercial Debts (Interest) Act 1998 (as amended).

C2.10 Where payment by the Authority of all or any part of any payment submitted or other claim for payment by the Contractor is disputed, this dispute shall be resolved in accordance with the disputed claims procedure as set out in Schedule [2] (Administration Requirements).

C2.11 	Without prejudice to clause C2.8, for the avoidance of doubt, it shall at all times remain the sole responsibility of the Contractor to:-
 
a)  	assess the VAT rate(s) and tax liability arising out of or in connection with the Contract; and 

b)  	account for or pay any VAT (and any other tax liability) relating to payments made to the Contractor under the Contract to HM Revenue & Customs (“HMRC”). 

C2.12	The Authority shall not be liable to the Contractor in any way whatsoever for any error or failure made by the Contractor (or the Authority) in relation to VAT, including without limit:- 

a) 	where the Contractor is subject to a VAT ruling(s) by HMRC (or such other relevant authority) in connection with the Contract; 

b) 	where the Contractor has assumed that it can recover input VAT and (for whatever reason) this assumption is subsequently held by HMRC (or such other relevant authority) to be incorrect or invalid; and/or 

c) 	where the Contractor’s treatment of VAT in respect of any claim for payment made under the Contract is subsequently held by HMRC (or such other relevant authority) for whatever reason to be incorrect or invalid; and/or

d) 	where the Contractor has specified a rate of VAT, or a VAT classification, to the Authority (including, but not limited to, Out of Scope, Exempt, 0%, Standard Rate and Reduced Rate) but the Contractor subsequently regards such a rate, or such a classification, as being a mistake on its part. Further, in the scenario described in this clause C2.12 (d), the Contractor shall be obliged to repay any overpayment by the Authority on demand.

C2.13			Where the Contractor does not include VAT on an invoice, the Authority	 will not be liable to pay any VAT for that invoice either when it falls due, or at any later date.

C2.14	The Contractor acknowledges that the Authority has advised the Contractor that the Contractor should seek its own specialist VAT advice in relation to the Contract and, in the event of any uncertainty following specialist advice, the Contractor should seek clarification of the Contract’s VAT status with HMRC.

[bookmark: _Toc220920211][bookmark: _Toc285443020][bookmark: _Toc363116245][bookmark: _Toc2257319]C3	Recovery of Sums Due
C3.1	Wherever under the Contract any sum of money is recoverable from or payable by the Contractor (including any sum which the Contractor is liable to pay to the Authority in respect of any breach of the Contract), the Authority may unilaterally deduct that sum from any sum then due, or which at any later time may become due to the Contractor under the Contract or under any other agreement or contract with the Authority. 

C3.2	Any overpayment by either Party, whether of the Contract Price or of VAT or otherwise, shall be a sum of money recoverable by the Party who made the overpayment from the Party in receipt of the overpayment. 

C3.3	The Contractor shall make all payments due to the Authority without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise unless the Contractor has a valid court order requiring an amount equal to such deduction to be paid by the Authority to the Contractor.

C3.4	All payments due shall be made within a reasonable time unless otherwise specified in the Contract, in cleared funds, to such bank or building society account as the recipient Party may from time to time direct.

[bookmark: _Toc220920212][bookmark: _Toc285443021][bookmark: _Toc363116246][bookmark: _Toc2257320]C4	Price adjustment on extension of the Initial Contract Period
C4.1	The Contract Price shall apply for the Initial Contract Period. In the event that the Authority agrees to extend the Initial Contract Period pursuant to clause F9 (Extension of Initial Contract Period), the Authority may, where applicable, in the six (6) Month period prior to the expiry of the Initial Contract Period, enter into good faith negotiations with the Contractor (for a period of not more than thirty (30) Working Days) to agree to a Contract Change to the Contract Price. For the avoidance of doubt both Parties accept and acknowledge that any Contract Change to the Contract Price shall not have the effect of altering the economic balance of the Contract during the period of extension in favour of the Contractor in a manner not provided for in the terms of the Contract.         

C4.2	If the Parties are unable to agree a Contract Change in the Contract Price (applicable to the period of extension) in accordance with clause C4.1, the Contract shall terminate at the end of the Initial Contract Period.

C4.3	If a Contract Change to the Contract Price is agreed between the Authority and the Contractor, the revised Contract Price will take effect from the first day of any period of extension and shall apply during such period of extension. 

C4.4	Any increase in the Contract Price pursuant to clause C4.1 shall not exceed the percentage change in the Office of National Statistics’ Consumer Prices Index (CPI) (or another such index specified in Schedule [3] (Contract Price) between the Commencement Date and the date six (6) Months before the end of the Initial Contract Period.

[bookmark: _Toc220903953][bookmark: _Toc220920213][bookmark: _Toc285443022][bookmark: _Toc363116247][bookmark: _Toc2257321]C5	Not Used
 

[bookmark: _Toc285443023][bookmark: _Toc363116248][bookmark: _Toc2257322]C6	Third Party Revenue
The Contractor may not obtain any third party revenue, income or credit based on the Services and/or copyright works delivered under this Contract without the express prior written agreement of the Authority.


[bookmark: _Toc2257323]D.	STATUTORY OBLIGATIONS AND REGULATIONS
[bookmark: _Toc220920216][bookmark: _Toc285443025][bookmark: _Toc363116250]
[bookmark: _Toc2257324]D1	Prevention of Bribery and Corruption
D1.1	The Contractor shall not, and shall ensure that any Staff shall not, commit any of the prohibited acts listed in this clause D1 (“Prohibited Act”).  For the purposes of this clause D1, a Prohibited Act is committed when the Contractor or any Staff:-

a)	directly or indirectly offers, promises or gives any person working for or engaged by the Authority a financial or other advantage to:-
[bookmark: a607475]
[bookmark: a421848](i) 	induce that person to perform a relevant function or activity improperly; or

(ii) 	reward that person for improper performance of a relevant function or activity;

[bookmark: a244311]b) 	directly or indirectly requests, agrees to receive or accepts any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with the 	Contact;

[bookmark: a710243]c) 				commits any offence:-
[bookmark: a379123]
(i) under the Bribery Act 2010;

(ii) [bookmark: a372486] 	under legislation creating offences concerning fraudulent acts;

[bookmark: a126816](iii) 	at common law concerning fraudulent acts relating to the 	Contract or any other contract with the Authority; or
[bookmark: a642785]
(iv) 	relating to defrauding, attempting to defraud or conspiring to defraud the Authority.

D1.2 	The Contractor warrants, represents and undertakes that it is not aware of any financial or other advantage being given to any person working for or engaged by the Authority, or that an agreement has been reached to that effect, in connection with the execution of the Contract.

[bookmark: a424610]D1.3 	The Contractor shall if requested, provide the Authority with any reasonable assistance, at the Authority's reasonable cost, to enable the Authority to perform any activity required by any relevant government or agency in any relevant jurisdiction for the purpose of compliance with the Bribery Act 2010.
[bookmark: a247073]
D1.4 	The Contractor shall have an anti-bribery policy which it implements actively to prevent any Staff from committing any Prohibited Acts as set out in clause D1.1 and a copy of this shall be provided to the Authority upon request.

[bookmark: a1017728]D1.5 	The Contractor shall immediately notify the Authority in writing if it becomes aware of or suspects any Default of clauses D1.1 or D1.2, or has reason to believe that it has or any of its Staff has:-

a)	been subject to an investigation or prosecution which relates to an alleged Prohibited Act in clauses D1.1 or D1.2;

b)	been listed by any government department or agency as being debarred, suspended, proposed for suspension or debarment, or otherwise ineligible for participation in government procurement programmes or contracts on the grounds of a Prohibited Act; or 

c)	received a request or demand for any undue financial or other advantage of any kind in connection with the performance of this Contract or otherwise suspects that any person or party directly or indirectly connected with this Contract has committed or attempted to commit a Prohibited Act in clauses D1.1 or D1.2. 

Any Default by the Contractor in connection with this clause D1.5 shall entitle the Authority to exercise its rights under clause F5.

D1.6 	If the Contractor notifies the Authority that it suspects or knows that there may be a Default of clause D1.1 or D1.2, the Contractor must respond promptly to the Authority's enquiries, co-operate with any investigation, and allow the Authority to audit books, records and any other relevant documentation. 

[bookmark: a514106][bookmark: a713006][bookmark: a381885]D1.7	If the Contractor, its Staff or anyone acting on the Contractor’s behalf engages in conduct prohibited by clause D1.1 or D1.2, the Authority may:-

a)	terminate the Contract and recover from the Contractor the amount of any loss suffered by the Authority resulting from the termination, including the cost reasonably incurred by the Authority of making other arrangements for the supply of the Services and any additional expenditure incurred by the Authority throughout the remainder of the Contract Period; and

b)	recover in full from the Contractor any other loss sustained by the Authority in consequence of any Default of those clauses. 

D1.8 	Notwithstanding clause I (Disputes and Law), any dispute relating to:-
a) 			the interpretation of clause D1; or
b)	the amount or value of any gift, consideration or commission,

shall be determined by the Authority, acting reasonably having given due consideration to all relevant factors, and its decision shall be final and conclusive.

D1.9 	Any termination under clause D1.7 will be without prejudice to any right or remedy which has already accrued or subsequently accrues to the Authority under the Contract or otherwise.

D1.10	In exercising its rights or remedies under clause D1.7, the Authority shall act in a reasonable and proportionate manner having regard to such matters as the gravity of the conduct prohibited by clauses D1.1 or D1.2 and the identity of the person performing that Prohibited Act.

[bookmark: _Toc220920217][bookmark: _Toc285443026][bookmark: _Toc363116251][bookmark: _Toc2257325]D2	Discrimination
D2.1	The Contractor shall not unlawfully discriminate either directly or indirectly on such grounds as age, disability, gender reassignment, marriage and civil partnerships, pregnancy and maternity, race, religion or belief, sex or sexual orientation and without prejudice to the generality of the foregoing the Contractor shall not unlawfully discriminate within the meaning and scope of the Equality Act 2010 or other relevant or equivalent legislation, or any statutory modification or re-enactment thereof. 

D2.2	Not Used

D2.3 	The Contractor shall comply with the provisions of the Human Rights Act 1998.

[bookmark: _Toc220920218][bookmark: _Toc285443027][bookmark: _Toc363116252][bookmark: _Toc2257326]D3	The Contracts (Rights of Third Parties) Act 1999
A person who is not a party to the Contract shall have no right to enforce any of its provisions which, expressly or by implication, confer a benefit on him, without the prior written agreement of both Parties except as specified in this Contract. This clause does not affect any right or remedy of any person which exists or is available apart from the Contracts (Rights of Third Parties) Act 1999 and does not apply to the Crown.

[bookmark: _Toc220903955][bookmark: _Toc220920219][bookmark: _Toc285443028][bookmark: _Toc363116253][bookmark: _Toc2257327]D4	Not Used

[bookmark: _Toc220920220][bookmark: _Toc285443029][bookmark: _Toc363116254][bookmark: _Toc2257328]D5	Health and Safety
D5.1	The Contractor shall promptly notify the Authority of any health and safety hazards which may arise in connection with the performance of its obligations under the Contract.
 
D5.2	The Authority shall promptly notify the Contractor of any health and safety hazards which may exist or arise at the Authority’s Premises and which may affect the Contractor in the performance of its obligations under the Contract.]

D5.3	While on the Authority’s Premises, the Contractor shall comply with any health and safety measures implemented by the Authority in respect of Staff and other persons working there.]

D5.4	The Contractor shall notify the Authority immediately in the event of any incident occurring in the performance of its obligations under the Contract on the Authority’s Premises where that incident causes any personal injury or damage to property which could give rise to personal injury.

D5.5	The Contractor shall comply with the requirements of the Health and Safety at Work Act etc.1974 and any other acts, orders, regulations and codes of practice relating to health and safety, which may apply to Staff and other persons working on the Authority’s Premises in the performance of its obligations under the Contract.

D5.6	The Contractor shall ensure that its health and safety policy statement (as required by the Health and Safety at Work Act etc.1974) is made available to the Authority on request.





[bookmark: _Toc220920221][bookmark: _Toc285443030][bookmark: _Toc363116257][bookmark: _Toc2257329]E.			PROTECTION OF INFORMATION
[bookmark: _Toc220920222][bookmark: _Toc285443031][bookmark: _Toc363116258]
[bookmark: _Toc2257330]E1	Authority Data
[bookmark: _Ref458425961][bookmark: _Toc139080258]E1.1	The Contractor shall not delete or remove any proprietary notices contained within or relating to the Authority Data.

[bookmark: _Toc139080259]E1.2	The Contractor shall not store, copy, disclose, or use the Authority Data except as necessary for the performance by the Contractor of its obligations under this Contract or as otherwise expressly authorised in writing by the Authority.

[bookmark: _Toc139080260]E1.3	To the extent that Authority Data is held and/or processed by the Contractor, the Contractor shall supply that Authority Data to the Authority as requested. 
                              
[bookmark: _Toc139080261]E1.4	The Contractor shall take responsibility for preserving the integrity of Authority Data and preventing the corruption or loss of that data.

[bookmark: _Toc139080262]E1.5	The Contractor shall perform secure back-ups of all Authority Data and shall ensure that up-to-date back-ups are stored off-site in accordance with the Business Continuity Plan. The Contractor shall ensure that such back-ups are available to the Authority at all times upon request and confirmation that secure back-ups have been performed in accordance with the Authority’s requirements as specified in this clause E1.5 are delivered to the Authority no less than every three (3) Months.

[bookmark: _Toc139080263]E1.6	The Contractor shall ensure that any system or media on which the Contractor holds any Authority Data, including back-up data, is a secure system that complies with the Security Policy detailed in Schedule [6] Appendix A.

E1.7	If the Authority Data is corrupted, lost or sufficiently degraded as a result of the Contractor’s Default so as to be unusable, the Authority may:-

a)	require the Contractor (at the Contractor’s expense) to restore or provide for the restoration of the Authority Data and the Contractor shall do so as soon as practicable but not later than [ten (10) days]; and/or;

b)	itself restore or provide for the restoration of the Authority Data and shall be repaid by the Contractor any reasonable expenses incurred in doing so. 

E1.8	If at any time the Contractor suspects or has reason to believe that the Authority Data  has or may become corrupted, lost or sufficiently degraded in any way for any reason, then the Contractor shall notify the Authority immediately and inform the Authority of the remedial action the Contractor proposes to take.

E1.9	In accordance with the DWP Offshoring Policy and while not in any way limiting any other provision of this Contract, the Contractor and any of its Sub-contractors, shall not process or transfer Authority Data (as described in the DWP Offshoring Policy) outside the United Kingdom without the prior written consent of the Authority, and where the Authority gives consent, the Contractor shall comply with any reasonable instructions notified to it by the Authority in relation to the Authority Data in question. 

E1.10	Where the Authority has given its prior written consent to the Contractor to process, host or access Authority Data from premises outside the United Kingdom (in accordance with clause E1.9 of the Contract):-
 
a) 	the Contractor must notify the Authority (in so far as they are not prohibited by Law) where any Regulatory Bodies seek to gain or has gained access to such Authority Data; 

b) 	the Contractor shall take all necessary steps in order to prevent any access to, or disclosure of, any Authority Data to any Regulatory Bodies outside the United Kingdom unless required by Law without any applicable exception or exemption.


E1.12	In the event the Contractor goes into Liquidation as outlined in clause H1.1(b) and H1.1(c) or the Contract is terminated by the Authority pursuant to the provisions of the Contract relating to termination on insolvency in accordance with clause H1, the Contractor (or a liquidator or provisional liquidator acting on behalf of the Contractor) shall at its own cost and at no cost to the Authority:-

a)	conduct a full and thorough search for any electronic and paper records held by the Contractor which contain Authority Data/Information/Information [relating to a customer/service user]; in accordance with the Authority instructions; 

b)	return all such records as described in clause E1.12(a) to the Authority in accordance with their instructions;

c)	permanently destroy all copies of any relevant electronic records; and

d)	provide written confirmation to the Authority that the actions outlined above in this clause have been completed.

E1.13	In the event of a Sub-contractor being in Liquidation (in accordance with clause F1.2) then it is the responsibility of the Contractor to recover records held by the Sub-contractor and provide assurance to the Authority that they have been recovered. 

E1.14 In the event the Contractor is put into Administration as outlined in clause H1.1(a) the Authority will work closely with the administrator to ensure the Contractor is able to maintain Authority and other records they have created and held in accordance with this clause E1 of this Contract and maintain these standards in the safekeeping of Authority information, i.e. these records must be stored in accordance with Authority information assurance and HMG Cabinet Office information security standards.

E1.15	Whilst in Administration the duty of the administrator is to help the Contractor trade. This may involve the administrator seeking an organisation to buy the Contractor’s business or any part of it. The assignment or novation of this Contract to new ownership is not automatic and the Authority must be consulted (in accordance with clause F1.1) and prior Approval obtained. Where the Contract is assigned or novated with prior Approval, Onaware Limited must provide the Authority with all the relevant information and records necessary for the assigned or novated contract to continue to be performed. 

[bookmark: _Toc2257331][bookmark: _Toc220920224][bookmark: _Toc285443033][bookmark: _Toc363116260]E2	 Not Used

[bookmark: _Toc442789747][bookmark: _Toc2257332]E3	Official Secrets Acts 1911 to 1989, Section 182 of the Finance Act 1989
E3.1	The Contractor shall comply with, and shall ensure that it’s Staff comply with, the provisions of:-

a)	the Official Secrets Acts 1911 to 1989; and

b)	Section 182 of the Finance Act 1989.

E3.2	Any breach by the Contractor of this clause E3 shall be deemed to be a Material Breach entitling the Authority to exercise its rights under clause F5.2A.

[bookmark: _Toc220920225][bookmark: _Toc285443034][bookmark: _Toc363116261][bookmark: _Toc442789748][bookmark: _Toc2257333]E4	Confidential Information
[bookmark: _Toc139080303][bookmark: _Ref67837339]
E4.1	Except to the extent set out in this clause or where disclosure is expressly permitted elsewhere in this Contract, each Party shall:-

[bookmark: _Toc139080304]a)	treat the other Party's Confidential Information as confidential and safeguard it accordingly; and

[bookmark: _Toc139080305]b)	not disclose the other Party's Confidential Information to any other person without the owner's prior written consent.

[bookmark: _Toc139080306][bookmark: _Toc220903956][bookmark: _Toc220920226]E4.2	Clause E4 shall not apply to the extent that:-

[bookmark: _Ref72314566][bookmark: _Toc139080307]a)	such disclosure is a requirement of Law placed upon the Party making the disclosure, including any requirements for disclosure under the FOIA or the Environmental Information Regulations pursuant to clause E5 (Freedom of Information);

[bookmark: _Toc139080308]b)	such information was in the possession of the Party making the disclosure without obligation of confidentiality to the information owner prior to its disclosure; 

[bookmark: _Toc139080309]c)	such information was obtained from a third party without obligation of confidentiality;

[bookmark: _Toc139080310]d)	such information was already in the public domain at the time of disclosure otherwise than by a breach of this Contract; or

[bookmark: _Toc139080311]e)	it is independently developed without access to the other Party's Confidential Information.

[bookmark: _Toc139080312]E4.3	The Contractor may only disclose the Authority's Confidential Information to the Staff who are directly involved in the provision of the Services and who need to know the information, and shall ensure that such Staff are aware of and shall comply with these obligations as to confidentiality. 

E4.4 	Any breach by the Contractor of clauses E4.1-E4.3 shall be deemed to be a Material Breach entitling the Authority to exercise its rights under clause F5.2A.  

[bookmark: _Toc139080313]E4.5	The Contractor shall not, and shall procure that the Staff do not, use any of the Authority's Confidential Information received otherwise than for the purposes of this Contract.

[bookmark: _Toc139080318]E4.6	At the written request of the Authority, the Contractor shall procure that members of Staff or such professional advisors or consultants identified by the Authority give a confidentiality undertaking before commencing any work in accordance with this Contract.

[bookmark: _Ref72314541][bookmark: _Toc139080320]E4.7	Nothing in this Contract shall prevent the Authority from disclosing the Contractor's Confidential Information:-

[bookmark: _Toc139080321]a)	to any government department, any part of the Crown, or any other Contracting Body. All government departments, any part of the Crown or Contracting Bodies receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other government departments, other parts of the Crown or other Contracting Bodies on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any government department, the Crown or any Contracting Body; 

b)	to Parliament and Parliamentary Committees or if required by any Parliamentary reporting requirement;

c)	to the extent that the Authority (acting reasonably) deems disclosure necessary or appropriate in the course of carrying out its public functions; 

[bookmark: _Toc139080322]d)	to any consultant, professional adviser, contractor, supplier or other person engaged by the Authority or any person conducting a Cabinet Office gateway review;

[bookmark: _Toc139080323]e)	on a confidential basis for the purpose of the exercise of its rights under the Contract, including (but not limited to) for auditing purposes (clause E9), to a body to novate, assign or dispose of its rights under the Contract (clause F1.8), to a Replacement Contractor (clause H6.2) and for the purpose of the examination and certification of the Authority's accounts; or

[bookmark: _Toc139080324]f)	for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Authority has used its resources.

[bookmark: _Ref75863939][bookmark: _Toc139080325]E4.8	The Authority shall use all reasonable endeavours to ensure that any government department, part of the Crown, Contracting Body, employee, third party or sub-contractor to whom the Contractor's Confidential Information is disclosed pursuant to clause E4 is made aware of the Authority's obligations of confidentiality.

[bookmark: _Toc139080326]E4.9	Nothing in this clause E4 shall prevent either Party from using any techniques, ideas or know-how gained during the performance of the Contract in the course of its normal business to the extent that this use does not result in a disclosure of the other Party's Confidential Information or an infringement of Intellectual Property Rights. 

E4.10	Clauses E4.1-E4.7 are without prejudice to the application of the Official Secrets Acts 1911 to 1989 to any Confidential Information.

E4.11	The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA and/or Confidential Information, which is specified as being exempt from disclosure under this Contract, the content of this Contract is not Confidential Information. The Authority shall be responsible for determining in its absolute discretion whether any of the content of the Contract is exempt from disclosure in accordance with the provisions of the FOIA. 

E4.12	Notwithstanding any other term of this Contract, the Contractor hereby gives consent for the Authority to publish the Contract in its entirety (but with any information which is exempt from disclosure in accordance with the provisions of the FOIA redacted), including from time to time agreed changes to the Contract, to the general public.

[bookmark: _Toc220920227][bookmark: _Toc285443035][bookmark: _Toc363116262][bookmark: _Toc442789749][bookmark: _Toc2257334]E5	Freedom of Information
[bookmark: _Toc139080291]
[bookmark: _Toc139080290]E5.1	The Contractor acknowledges that the Authority is subject to the requirements of the FOIA and the Environmental Information Regulations. The Contractor shall assist and cooperate with the Authority to enable the Authority to comply with its Information disclosure obligations. 

E5.2	The Contractor shall and shall procure that its Sub-contractors shall:-

[bookmark: _Toc139080292]a)	transfer to the Authority all Requests for Information that it receives as soon as practicable and in any event within two (2) Working Days of receiving a Request for Information; 

[bookmark: _Toc139080293]b)	provide the Authority with a copy of all Information in its possession or power in the form that the Authority requires within five (5) Working Days (or such other period as the Authority may specify) of the Authority's request; and

[bookmark: _Toc139080294]c)	provide all necessary assistance as reasonably requested by the Authority to enable the Authority to respond to the Request for Information within the time for compliance set out in Section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations.

[bookmark: _Ref138742981][bookmark: _Toc139080296]E5.3	The Authority shall be responsible for determining in its absolute discretion and notwithstanding any other provision in this Contract or any other agreement whether the Commercially Sensitive Information and/or any other Information is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations.

[bookmark: _Toc139080298]E5.4	In no event shall the Contractor respond directly to a Request for Information unless expressly authorised in writing to do so by the Authority.

[bookmark: _Ref88021027][bookmark: _Toc139080299]E5.5	The Contractor acknowledges that (notwithstanding the provisions of clause E5) the Authority may, acting in accordance with the Department for Constitutional Affairs’ Code of Practice on the Discharge of the Functions of Public Authorities under section 45 of FOIA (“the Code”), be obliged under the FOIA, or the Environmental Information Regulations to disclose information concerning the Contractor or the Services:-

[bookmark: _Toc220903957][bookmark: _Toc220920228]a)	in certain circumstances without consulting the Contractor; or

[bookmark: _Toc220903958][bookmark: _Toc220920229]b)	following consultation with the Contractor and having taken their views into account.

E5.6	Where clause E5.5(a) applies the Authority shall, in accordance with any recommendations of the Code, take reasonable steps, where appropriate, to give the Contractor advance notice, or failing that, to draw the disclosure to the Contractor’s attention after any such disclosure.

[bookmark: _Toc139080300]E5.7	The Contractor shall ensure that all Information is retained for disclosure and shall permit the Authority to inspect such records as requested from time to time. 

E5.8	Not Used

[bookmark: _Toc220920230][bookmark: _Toc285443036][bookmark: _Toc363116263][bookmark: _Toc442789750][bookmark: _Toc2257335]E6	Publicity, Media and Official Enquiries
E6.1	The Contractor shall not:-
	
a)	make any press announcements or publicise this Contract or its contents in any way; or

b)	use the Authority’s name or brand in any promotion or marketing or announcement of orders,

without the written consent of the Authority, which shall not be unreasonably withheld or delayed. 

E6.2	Both Parties shall each take reasonable steps to ensure that their employees, agents, sub-contractors, suppliers, professional advisors and consultants comply with clause E6.1.

[bookmark: _Toc220920231][bookmark: _Toc285443037][bookmark: _Toc363116264][bookmark: _Toc442789751][bookmark: _Toc2257336]E7	Security
E7.1	The Authority shall be responsible for maintaining the security of the Authority Premises and maintaining the confidentiality, integrity and availability of the Authority Data it has custody of in accordance with its standard security requirements and the Security Policy. The Contractor shall comply with all security requirements of the Authority while on the Authority Premises, and shall ensure that all Staff comply with such requirements.
 
E7.2	The Contractor shall ensure that the Security Plan produced by the Contractor fully complies with the Security Policy.
 
E7.3	The Contractor shall comply, and shall ensure that its Staff comply with the Security Plan and the Security Policy.
 
E7.4	The Authority shall notify the Contractor of any changes or proposed changes to the Security Policy. Any changes shall be agreed in accordance with the Change Control Procedure in clause F3 and Schedule [4].
 
E7.5		Until and/or unless a change to the Security Policy is agreed by the Authority pursuant to clause E7.4 the Contractor shall continue to perform the Services in accordance with its existing obligations.

[bookmark: _Toc220920232][bookmark: _Toc285443038][bookmark: _Toc363116265][bookmark: _Toc442789752][bookmark: _Toc2257337]E8	Intellectual Property Rights

E8.1	Save as granted under the Contract, neither the Authority nor the Contractor 	shall acquire any right, title or interest in the other’s Pre-Existing Intellectual 	Property Rights. The Contractor acknowledges that the Authority Data is the property of the Authority and the Authority hereby reserves all Intellectual Property Rights which may exist in the Authority Data.

E8.2	The Authority shall grant the Contractor a non-exclusive, revocable, royalty free licence for the Contract Period to use the Authority's Intellectual Property Rights where it is necessary for the Contractor to supply the Services. The Contractor shall have the right to sub license the Sub-contractor's use of the Authority's Intellectual Property Rights. At the end of the Contract Period the Contractor shall cease use, and shall ensure that its Staff cease use of the Authority's Intellectual Property Rights.

E8.3	The Contractor shall grant the Authority a non-exclusive, revocable, free licence for the Contract Period to use the Contractor's Intellectual Property Rights where it is necessary for the Authority in the provision of the Services. At the end of the Contract Period the Authority shall cease use of the Contractor's Intellectual Property Rights.

E8.4	All Intellectual Property Rights in any Authority Data or other material:-

a)	furnished to or made available to the Contractor by or on behalf of the Authority shall remain the property of the Authority; or

b)	prepared by or for the Contractor on behalf of the Authority for use, or intended use, in relation to the performance by the Contractor of its obligations under the Contract shall belong to the Authority, 

and the Contractor shall not, and shall ensure that the Staff shall not, (except when necessary for the performance of the Contract) without prior Approval, use or disclose any such Intellectual Property Rights. 

E8.5	The Contractor shall obtain Approval before using any material, in relation to the performance of its obligations under the Contract which is or may be subject to any third party Intellectual Property Rights. The Contractor shall ensure that the owner of those rights grants to the Authority a non-exclusive licence, or if itself a licensee of those rights, shall grant to the Authority an authorised sub-licence, to use, reproduce, modify, develop and maintain the material. Such licence or sub-licence shall be non-exclusive, perpetual, royalty-free and irrevocable. That licence or sub-license shall also include the right for the Authority to sub-license, transfer, novate or assign to another Contracting Body, the Replacement Contractor or to any other third party supplying services to the Authority.

E8.6	The Contractor shall not infringe any Intellectual Property Rights of any third party in supplying the Services. The Contractor shall, during and after the Contract Period, indemnify and keep indemnified and hold the Authority and the Crown harmless from and against all actions, suits, claims, demands, loss, charges, damages, costs and expenses and other liabilities which the Authority or the Crown may suffer or incur as a result of or in connection with any breach of this clause, except where any such claim arises from:-

a)	items or materials based upon designs supplied by the Authority; or

b)	the use of data supplied by the Authority which is not required to be verified by the Contractor under any provision of the Contract.

E8.7	The Authority shall notify the Contractor in writing of any claim or demand brought against the Authority for infringement or alleged infringement of any Intellectual Property Right in materials supplied or licensed by the Contractor. The Contractor shall at its own expense conduct all negotiations and any litigation arising in connection with any claim for breach of Intellectual Property Rights in materials supplied or licensed by the Contractor, provided always that the Contractor:- 

a)	shall consult the Authority on all substantive issues which arise during the conduct of such litigation and negotiations; 

b)	shall take due and proper account of the interests of the Authority; and

c)	shall not settle or compromise any claim without the Authority’s prior written consent (not to be unreasonably withheld or delayed).

E8.8	The Authority shall at the request of the Contractor provide to the Contractor all reasonable assistance for the purpose of contesting any claim or demand made or action brought against the Authority or the Contractor for infringement or alleged infringement of any Intellectual Property Right in connection with the performance of the Contractor’s obligations under the Contract. The Contractor shall indemnify the Authority for all costs and expenses (including, but not limited to, legal costs and disbursements) incurred in doing so save to the extent that such claim or demand is caused by the Authority’s negligence or breach of contract.

E8.9	If a claim, demand or action for infringement or alleged infringement of any Intellectual Property Right is made in connection with the Contract or in the reasonable opinion of the Contractor is likely to be made, the Contractor shall notify the Authority and, at its own expense and subject to the consent of the Authority (not to be unreasonably withheld or delayed), use its best endeavours to:-

a)	modify any or all of the Services without reducing the performance or functionality, or substitute alternative Services of equivalent performance and functionality, so as to avoid the infringement or the alleged infringement, provided that the provisions herein shall apply with any necessary changes to such modified Services or to the substitute Services; or

b)	procure a licence to use and supply the Services, which are the subject of the alleged infringement, on terms and conditions which are acceptable to the Authority,

and in the event that the Contractor is unable to comply with clauses E8.9(a) or (b) within twenty (20) Working Days of receipt of the Contractor’s notification the Authority may terminate the Contract with immediate effect by notice in writing.

[bookmark: _Toc220920233][bookmark: _Toc285443039][bookmark: _Toc363116266][bookmark: _Toc442789753][bookmark: _Toc2257338]E9	Audit and the National Audit Office
[bookmark: _Toc388961064]E9.1	The Contractor shall keep and maintain until three (3) years after the end of the Contract Period, or as long a period as may be agreed between the Parties, full and accurate records of the Contract including the Services supplied under it, all expenditure reimbursed by the Authority, and all payments made by the Authority. The Contractor shall on request afford the Authority or the Authority’s Representatives such access to those records as may be requested by the Authority in connection with the Contract.
 
E9.2	The Contractor including its Staff shall permit the Comptroller and Auditor General (and his appointed representatives) access free of charge during normal business hours on reasonable notice to all such documents (including computerised documents and data) and other information as the Comptroller and Auditor General may reasonably require for the purpose of his financial audit of the Authority and for carrying out examinations into the economy, efficiency and effectiveness with which the Authority has used its resources. The Contractor shall provide such explanations as are reasonably required for these purposes. This clause does not constitute a requirement or agreement for the examination, certification or inspection of the accounts of the Contractor under Section 6(3) (d) and (5) of the National Audit Act 1983. 
[bookmark: _Toc285443040][bookmark: _Toc363116267]E9.3	Except where an audit is imposed on the Authority by a Regulatory body, the Authority may at any time during the Contract Period and for a period of twelve (12) months after the Contract Period, conduct an audit for the following purposes:-

a) 	to verify the accuracy of any charges that become due and payable by the Authority to the Contractor in respect of the Services (and proposed or actual variations to them in accordance with the Contract), or the costs of all suppliers used by the Contractor (including Sub-contractors) in the provision of Services;

b) 	to review the integrity, confidentiality and security of the Authority Data;

c)	to review the Contractor's compliance with the DPA, FOIA and other Law applicable to the Services;

d) 	to review the Contractor's compliance with its obligations under the Contract;

e) 	to review any records created during the provision of the Services;

f) 	to review any books of account kept by the Contractor in connection with the provision of the Services;

g) 	to carry out the audit and certification of the Authority's accounts;

h) 	to carry out an examination pursuant to section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Authority has used its resources; and

i)	to verify the accuracy and completeness of any management information delivered or required by this Contract.

E9.4	The Authority shall use its reasonable endeavours to ensure that the conduct of each audit does not unreasonably disrupt the Contractor or delay the provision of the Services.

E9.5	Subject to the Authority's obligations of confidentiality, the Contractor shall on demand provide the Authority, the Comptroller and Auditor General and any relevant Regulatory Body (and/or their agents or representatives) with all reasonable co-operation, access and assistance in relation to each audit, including:-

a) 			all Information requested within the permitted scope of the audit;

b)	reasonable access to any Premises or sites controlled by the Contractor and to any equipment used (whether exclusively or non-exclusively) in the performance of the Services;

c) 			access to the Staff;
d) 	access to the Contractor Software and ICT Environment; and
e) 	accommodation (including desks) at the Premises as reasonably required to conduct the audit.

E9.6	The Authority shall endeavour to (but is not obliged to) provide at least fifteen (15) days notice of its intention to conduct an audit.  

E9.7	If an audit identifies that:-

a) 	the Contractor has committed a material Default capable of remedy; the Contractor shall correct such Default as soon as reasonably practicable and as directed by the Authority in accordance with clause F5.2.1; 

b)	the Authority has overpaid any charges that become due and payable by the Authority to the Contractor in respect of the Services, the Contractor shall pay to the Authority the amount overpaid within twenty (20) Working Days. The Authority may deduct the relevant amount from the charges if the Contractor fails to make this payment; and

c) 	the Authority has underpaid any charges that become due and payable by the Authority to the Contractor in respect of the Services, the Authority shall pay to the Contractor the amount of the under-payment less the cost of audit incurred by the Authority if this was due to a Default by the Contractor within twenty (20) Working Days.

[bookmark: _Toc442789754][bookmark: _Toc2257339]E10	Exceptional Audits 
[bookmark: _Ref357010404]E10.1	The Contractor shall permit the Authority and/or its appointed representatives access to conduct an audit (an "Exceptional Audit") of the Contractor in any of the following circumstances:-  
a)		actual or suspected impropriety or Fraud;
b)	there are reasonable grounds to suspect that:- 
the Contractor is in Default under the Contract;
  	the Guarantor may be in default of the Guarantee; 
 	the Contractor is in financial distress or at risk of insolvency or bankruptcy, or any fact, circumstance or matter which is reasonably likely to cause the Contractor financial distress and result in a risk of the Contractor becoming insolvent or bankrupt has occurred; or
 	a breach of the Security Policy or the Security Plan has occurred under the Contract,
 (each an "Exceptional Circumstance").

E10.2 	If the Authority notifies the Contractor of an Exceptional Circumstance and that it wishes to conduct an Exceptional Audit, the Contractor shall provide access in accordance with clause E9.5 as soon as reasonably practicable after such request and in any event within forty eight (48) hours. The requirement to give up to forty eight (48) hours under this clause E9.2 shall not apply if the Authority reasonably believes that the Contractor is in Material Breach of any of its obligations under this Contract or Data Protection Legislation.
[bookmark: _Toc442789755][bookmark: _Toc2257340]E11	Audit Costs 	
E11.1			The Parties agree that they shall bear their own respective costs and      expenses incurred in respect of compliance with their obligations under clauses E9.3 to E10.2 (inclusive), unless an audit identifies a material Default by the Contractor in which case the Contractor shall reimburse:-
 	a)  		the Authority for all the Authority's identifiable, reasonable costs and expenses properly incurred in the course of the audit; and 
b) 	where the Authority, a Regulatory Body, or the Comptroller and Auditor General appoint another Contracting Body to conduct an audit under this clause, the Authority shall be able to recover on demand from the Contractor the identifiable, reasonable and properly incurred costs and expenses of the relevant Contracting Body.

[bookmark: _Toc442789756][bookmark: _Toc2257341]E12	Malicious Software
E12.1	The Contractor shall ensure anti-virus software is updated as frequently as is necessary in order to provide protection against the latest threats and delete Malicious Software from the ICT Environment.

E12.2	Notwithstanding clause E12.1, if Malicious Software is found, the Parties shall co-operate to reduce the effect of the Malicious Software and, particularly if Malicious Software causes loss of operational efficiency or loss or corruption of Authority Data, assist each other to mitigate any loss and to restore the Services to their desired operating efficiency. 

E12.3	Any cost arising out of the actions of the Parties taken in compliance with the provisions of clause E12.2 shall be borne by the Parties as follows:-

a)	by the Contractor where the Malicious Software originates from the Contractor Software, the Third Party Software or the Authority Data (whilst the Authority Data was under the control of the Contractor); and 

b)	by the Authority if the Malicious Software originates from the Authority Software, the Third Party Software or the Authority Data (whilst the Authority Data was under the control of the Authority). 
 
[bookmark: _Toc220920234][bookmark: _Toc285443041][bookmark: _Toc363116268][bookmark: _Toc2257342]F.	CONTROL OF THE CONTRACT
[bookmark: _Toc220920235][bookmark: _Toc285443042][bookmark: _Toc363116269]
[bookmark: _Toc2257343]F1	Transfer and Sub-Contracting
F1.1	Except where clauses F1.4 and F1.5 apply, the Contractor shall not assign, sub-contract or in any other way dispose of the Contract or any part of it without prior Approval. Sub-contracting any part of the Contract shall not relieve the Contractor of any of its obligations or duties under the Contract.

F1.2	The Contractor shall be responsible for the acts and omissions of its Sub-contractors as though they are its own.

F1.3	Where the Authority has consented to the placing of Sub-contracts, copies of each Sub-contract shall, at the request of the Authority,  be sent by the Contractor to the Authority or as soon as reasonably practicable if requested within ten (10) Working Days.

F1.4	Notwithstanding clause F1.1, the Contractor may assign to a third party (“the Assignee”) the right to receive payment of the Contract Price or any part thereof due to the Contractor under this Contract. Any assignment under this clause F1.4 shall be subject to:-

a)	reduction of any sums in respect of which the Authority exercises its right of recovery under clause C3 (Recovery of Sums Due);

b)	all related rights of the Authority under the Contract in relation to the recovery of sums due but unpaid; and

c)	the Authority receiving notification under both clauses F1.5 and F1.6.

F1.5	In the event that the Contractor assigns the right to receive the Contract Price under clause F1.4, the Contractor or the Assignee shall notify the Authority in writing of the assignment and the date upon which the assignment becomes effective.

F1.6	The Contractor shall ensure that the Assignee notifies the Authority of the Assignee’s contact information and bank account details to which the Authority shall make payment at least five (5) Working Days prior to submission of the relevant invoice.

F1.7	The provisions of clause C (Payment and Contract Price) shall continue to apply in all other respects after the assignment and shall not be amended without the Approval of the Authority. 

F1.8	Subject to clause F1.10, the Authority may assign, novate or otherwise dispose of its rights and obligations under the Contract or any part thereof to:-

a)	any Contracting Body;

b)	any other body established by the Crown or under statute in order substantially to perform any of the functions that had previously been performed by the Authority; or 

c)	any private sector body which substantially performs the functions of the Authority, 

provided that any such assignment, novation or other disposal shall not increase the burden of the Contractor’s obligations under the Contract. 

F1.9	Any change in the legal status of the Authority such that it ceases to be a Contracting Body shall not, subject to clause F1.8, affect the validity of the Contract. In such circumstances, the Contract shall continue in full force and effect for bind and inure to the benefit of any successor body to the Authority. 

F1.10	If the rights and obligations under the Contract are assigned, novated or otherwise disposed of pursuant to clause F1.8 to a body which is not a Contracting Body or if there is a change in the legal status of the Authority such that it ceases to be a Contracting Body (in the remainder of this clause both such bodies being referred to as the “Transferee”):-

a)	the rights of termination of the Authority in clauses H1 (Termination on Insolvency and Change of Control) and H2 (Termination on Default) shall be available to the Contractor in the event of respectively, the bankruptcy or insolvency, or Default of the Transferee; and 

b)	the Transferee shall only be able to assign, novate or otherwise dispose of its rights and obligations under the Contract or any part thereof with the prior consent in writing of the Contractor.

F1.11	The Authority may disclose to any Transferee any Confidential Information of the Contractor which relates to the performance of the Contractor’s obligations under the Contract. In such circumstances the Authority shall authorise the Transferee to use such Confidential Information only for purposes relating to the performance of the Contractor’s obligations under the Contract and for no other purpose and shall take all reasonable steps to ensure that the Transferee gives a confidentiality undertaking in relation to such Confidential Information. 

F1.12	Each Party shall at its own cost and expense carry out, or use all reasonable endeavours to ensure it carries out whatever further actions (including the execution of further documents) the other Party reasonably requires from time to time for the purpose of giving that other Party the full benefit of the provisions of the Contract. 

[bookmark: _Toc220920236][bookmark: _Toc285443043][bookmark: _Toc363116270][bookmark: _Toc2257344]F2	Waiver
F2.1	The failure of either Party to insist upon strict performance of any provision of the Contract, or the failure of either Party to exercise, or any delay in exercising, any right or remedy shall not constitute a waiver of that right or remedy and shall not diminish or affect any other cause a diminution of the obligations established by the Contract.

F2.2	No waiver shall be effective unless it is expressly stated to be a waiver and communicated to the other Party in writing in accordance with clause A5 (Notices). 

F2.3	A waiver of any right or remedy arising from a breach of the Contract shall not constitute a waiver of any right or remedy arising from any other or subsequent breach of the Contract.

[bookmark: _Toc220920237][bookmark: _Toc285443044][bookmark: _Toc363116271][bookmark: _Toc2257345]F3	Contract Change

F3.1	No Contract Change shall be effective unless it is made in writing in accordance with the Change Control Procedure as specified in Schedule [4] (Change Control Procedure) and signed on behalf of the Parties except for the changes described in clauses E2.14 and E2.15 and where specified in clauses F3.3 and F3.4, which shall be made by the Authority without the requirement to be made through the Change Control Procedure and shall be made by the Contractor at no additional cost to the Authority.

F3.2 	The Parties acknowledge and agree that no Contract Change or Operational Change may be made to this Contract which has the effect of:-

a) rendering this Contract materially different in character from the original terms of this Contract as at the original signature date of this Contract;
	
b) changing the economic balance of this Contract in favour of the Contractor in a manner which is not provided for in this Contract as at the signature date of this Contract; or

c) extending the scope of this Contract substantially.

		Change in Law
F3.3 	The Contractor shall neither be relieved of its obligations to supply the Services in accordance with the Contract nor be entitled to an increase in the Contract Price as a result of:-

a)       			  a General Change in Law; or
 
b)   	a Specific Change in Law where the effect of that Specific Change in Law on the Services is reasonably foreseeable at the Commencement Date.

F3.4 	If a Specific Change in Law occurs or will occur during the Contract Period (other than as referred to in clause F3.3(b), the Contractor shall:

a)  	notify the Authority as soon as is reasonably practicable of the likely effects of that Specific Change in Law, including:

(i)  	whether a Contract Change is required, including to the Services, the Contract Price and/or any other part of this Contract; and

(ii)  	whether any relief from the Contractor’s obligations is required.

b)  provide the Authority with evidence:

(i)  	that the Contractor has minimised any increase in costs or maximised any reduction in costs, including in respect of the costs of its Sub-contractor(s);

(ii)   	as to how the Specific Change in Law has affected the cost of providing the Services;

(iii)  	demonstrating that any expenditure that has been avoided has been taken into account in amending the Contract Price.   

F3.5 	Any Contract Change required as a result of a General Change in Law shall be made by the Authority to the Contract without the requirement to be made through the Change Control Procedure. 

F3.6 	Any Contract Change to the Contract including for the avoidance of doubt, the Contract Price or relief from the Contractor’s obligations resulting from a Specific Change in Law (other than as referred to in clause F3.3(b) shall be implemented in accordance with the Change Control Procedure.
[bookmark: _Toc220920238][bookmark: _Toc285443045][bookmark: _Toc363116272] 
[bookmark: _Toc2257346]F4	Severability
F4.1		If any provision of the Contract is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of the provisions of the Contract shall continue in full force and effect as if the Contract had been executed with the invalid, illegal or unenforceable provision eliminated. 

[bookmark: _Toc285443046][bookmark: _Toc363116273][bookmark: _Toc2257347]F5	Remedies in the Event of Inadequate Performance
F5.1.1	The Authority shall be entitled to take all reasonable steps to investigate any complaint it receives regarding:-

a)	the standard of Services;

b)	the manner in which any Services have been supplied;

c)	the manner in which work has been performed;

d)	the Equipment, materials or procedures the Contractor uses; or

e)	any other matter connected with the performance of the Contractor’s obligations under the Contract. 

F5.1.2Without prejudice to its other rights and remedies under the Contract or otherwise, the Authority may, in its sole discretion, uphold a complaint and take further action in accordance with clause F5.2.1 or clause F5.2A of the Contract (as appropriate).

F5.2.1	In the event that the Authority reasonably believes that there has been a Default of the Contract by the Contractor, irrespective of whether the Default is a Material Breach, then the Authority may at no additional cost to the Authority and at the Contractor’s own cost, without prejudice to its rights and remedies under the Contract or otherwise do any of the following:- 

a)  request in writing that the Contractor remedies the Default within a period
specified by the Authority; or

b)  	require the Contractor to submit a Performance Improvement Plan in accordance with clause F5.2.2. 

F5.2.2The Contractor shall provide a Performance Improvement Plan within ten (10) Working Days (or such other period as notified by the Authority to the Contractor) of a written request from the Authority. The Performance Improvement Plan shall include details of why the Default has occurred, how the Default will be remedied and the date by which the Default will be remedied. The following actions in this clause F5.2.2 shall apply in respect of the Performance Improvement Plan:- 

a)  	The Authority shall either approve or reject in writing the Performance Improvement Plan within ten (10) Working Days (or such other period as notified by the Authority to the Contractor) of its receipt pursuant to this clause F5.2.2. 

b)  	If the Authority rejects the Performance Improvement Plan it shall set out the reasons and the Contractor shall address all such reasons in a revised Performance Improvement Plan, which it shall submit to the Authority within a further period of ten (10) Working Days (or such other period as notified by the Authority to the Contractor) (“Revised Performance Improvement Plan”) of its receipt of the Authority's reasons.

c) If the Performance Improvement Plan or Revised Performance Improvement Plan (as appropriate) is agreed the Contractor shall immediately start work on the actions set out in the Performance Improvement Plan or Revised Performance Improvement Plan (as appropriate).

d) If, despite the measures taken under this clause F5.2.2 the Revised Performance Improvement Plan cannot be agreed within a period of ten (10) Working Days (or such other period as notified by the Authority to the Contractor) of receipt by the Contractor of the Authority’s reasons in respect of the Performance Improvement Plan then the Authority may:-

(i)  	end the Performance Improvement Plan process and refer the matter for resolution by the dispute resolution procedure set out in clause I.2 (Dispute Resolution); or 

(ii)  	deem the Default as a Material Breach and exercise its rights under clause F5.2A.  

F5.2.3 In the event that:-  	

a)   	there is any subsequent Default which the Authority regards, at its sole discretion, as being substantially the same in character to a Default in respect of which a Performance Improvement Plan has been requested by the Authority in accordance with clause F5.2.1(b) or F5.2.4(i) which occurs within six (6) months of the request by the Authority for a Performance Improvement Plan to be provided under clause F5.2.2; or 

b)   	the Contractor is requested to provide a Performance Improvement Plan or Revised Performance Improvement Plan (as appropriate) in accordance with clause F5.2.2 or F5.2.4(i) but fails to provide a Performance Improvement Plan or Revised Performance Improvement Plan (as appropriate) at all, 

then such Default shall be deemed to be a Material Breach of the Contract.

F5.2.4In the event that a Default is not remedied to the satisfaction of the Authority in accordance with clause F5.2.1(a) or (b) the Authority may:- 

(i)  	request a Performance Improvement Plan from the Contractor in respect of the Default in accordance with clause F5.2.2, irrespective of whether a previous Performance Improvement Plan has previously been requested been and/or been approved; or 

(ii)  	refer the matter for resolution by the dispute resolution procedure set out in clause I.2 (Dispute Resolution); or

(iii)       deem the Default as a Material Breach and exercise its rights under clause F5.2A.

F5.2A Without prejudice to clause F5.2.1, in the event that the Authority reasonably believes that there has been a Material Breach of the Contract by the Contractor, then the Authority may, without prejudice to its rights and remedies under the Contract or otherwise, do any of the following:-

a)	without terminating the Contract, itself supply or procure the supply of all or part of the Services until such time as the Contractor has demonstrated to the reasonable satisfaction of the Authority that the Contractor can once more be able to supply all or such part of the Services in accordance with the Contract; or

b)	without terminating the whole of the Contract, terminate the Contract in respect of part of the Services only (whereupon a corresponding reduction in the Contract Price shall be made) and thereafter itself supply or procure a third party to supply such part of the Services; or

c)	terminate the whole of the Contract, in accordance with clause H2.1(b) (Termination on Default).

F5.3	Without prejudice to its rights under clause C3 (Recovery of Sums Due) the Authority may charge the Contractor for any costs reasonably incurred and any reasonable administration costs in respect of the supply of any part of the Services by the Authority or a third party in accordance with clauses F5.2A (a) or (b) to the extent that such costs exceed the payment which would otherwise have been payable to the Contractor for such part of the Services and provided that the Authority uses its reasonable endeavours to mitigate any additional expenditure in obtaining replacement Services and the Contractor shall be responsible for its own costs. 

[bookmark: _Toc220920239][bookmark: _Toc285443047][bookmark: _Toc363116274][bookmark: _Toc2257348]F6	Remedies Cumulative
Except as otherwise expressly provided for by the Contract, all remedies available to either Party for breach of the Contract are cumulative and may be exercised concurrently or separately. The exercise of any one remedy shall not be deemed an election of such remedy to the exclusion of other remedies.

[bookmark: _Toc220920240][bookmark: _Toc285443048][bookmark: _Toc363116275][bookmark: _Toc2257349]F7	Not Used

[bookmark: _Toc2257350]F8	Financial Assurance
F8.1	The Contractor is required to disclose immediately to the Authority any material changes to its organisation that impacts on its on-going financial viability including details of the revenue replacement strategy and impact awareness on its organisation’s profitability and stability where significant contracts are due to end. 

F8.2	The Contractor is required to notify the Authority immediately of proposed changes to the organisational control or group structure, proposed mergers or acquisitions or proposed changes to the Contractor’s financial viability.

F8.3	Only where requested by the Authority, the Contractor is required to provide any financial information which could include but is not limited to a copy of the annual accounts and annual returns. 

F8.4	Where a Parent Company Guarantee has been requested by the Authority, the Contractor is required to provide the documents detailed in clause F8.3 for the Parent Company, including a translation and conversion (profit and loss, balance sheet and key balance sheet notes) into GBP(£), stating the conversion rate used. 

F9			       Not Used

[bookmark: _Toc220920241][bookmark: _Toc285443050][bookmark: _Toc363116278][bookmark: _Toc2257352]F10	Entire Agreement
F10.1	The Contract constitutes the entire agreement between the Parties in respect of the matters dealt with therein. The Contract supersedes all prior negotiations between the Parties and all representations and undertakings made by one Party to the other, whether written or oral, with the exception that this clause shall not exclude liability in respect of any Fraud or fraudulent misrepresentation. 

F10.2	Each of the Parties acknowledges and agrees that in entering into the Contract it does not rely on any statement, representation, warranty or undertaking (whether negligently or innocently made) other than as expressly set out in the Contract.  The only 	remedy available to either Party for any such statements, representation, warranty or understanding as referred to in this clause F10.2 shall be for breach of contract under the terms of the Contract.

F10.3	In the event of, and only to the extent of, any conflict between the clauses of the Contract, any document referred to in those clauses and the Schedules, the conflict shall be resolved in the following order of precedence:- 

a)		the clauses of the Contract; 

b)	the Schedules; 

c)	any other document(s) referred to in the clauses of the Contract

[bookmark: _Toc220920242][bookmark: _Toc285443051][bookmark: _Toc363116279][bookmark: _Toc2257353]F11	Counterparts
The Contract may be executed in counterparts each of which when executed and delivered shall constitute an original but all counterparts together shall constitute one and the same agreement. 

[bookmark: _Toc220920243][bookmark: _Toc285443052][bookmark: _Toc363116280][bookmark: _Toc2257354]G.			LIABILITIES
[bookmark: _Toc220920244][bookmark: _Toc285443053][bookmark: _Toc363116281]
[bookmark: _Toc2257355]G1	Liability, Indemnity and Insurance 
G1.1.1	Neither Party excludes or limits liability to the other Party for:-

a)	death or personal injury caused by its negligence;

b)	fraud;

c)	fraudulent misrepresentation; or

d)	any Default of any obligations implied by Section 2 of the Supply of Goods and Services Act 1982.

G1.1.2 The Contractor’s liability in respect of the indemnities in clauses C2.8, E8.6 and E8.8 shall be unlimited.


G1.2	Subject to clause G1.3, the Contractor shall indemnify the Authority and keep the Authority indemnified fully:-

a) in respect of any personal injury or loss of or damage to tangible 	property incurred by the Authority or its employees and agents to the 	extent that such personal injury or loss of property is directly caused by 	any Default of the Contractor and/or its Staff 	or by circumstances within its or their control in connection with the 	performance or purported performance of the Contract; and

b)         against all claims, proceedings, actions, damages, costs, expenses (including but not limited to legal costs and disbursements) which may arise out of, or in consequence of:-

(i)      the performance or non-performance by the Contractor of its obligations under the Contract subject to clause G1.4;

(ii) the presence of the Contractor or any of its Staff on the Authority’s Premises, including financial loss arising from any advice given or omitted to be given by the Contractor; 

(iii) infringement or alleged infringement of copyright, patent, registered design or other property right used by or on behalf of the Contractor for the purpose of the Contract, providing that any such infringement is not knowingly caused by, or contributed to, by any act of the Authority; or

(iv)	any other loss which is caused directly by any act or omission of the Contractor.

G1.3	The Contractor shall not be responsible for any injury, loss, damage, cost or expense if and to the extent that it is caused by the negligence or wilful misconduct of the Authority or by Default by the Authority of its obligations under the Contract. 

G1.4	Not Used

G1.5	Subject always to clause G1.1 and G2 and as specified in clauses in no event shall either Party be liable to the other for any:-

a)	loss of profits, business, revenue or goodwill; andGG1

b)	indirect or consequential loss or damage.

G1.6	The Contractor shall effect and maintain with a reputable insurance company a policy or policies of insurance providing an adequate level of cover in respect of all risks which may be incurred by the Contractor, arising out of the Contractor’s performance of its obligations under the Contract, including death or personal injury, loss of or damage to property or any other loss. Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Contractor. Such insurance shall be maintained for the duration of the Contract Period and for a minimum of six (6) years following the expiration or earlier termination of the Contract.

G1.7	The Contractor shall hold employer’s liability insurance in respect of Staff in accordance with any legal requirement from time to time in force.

G1.8	The Contractor shall give the Authority, on request, copies of all insurance policies referred to in this clause or a broker’s verification of insurance to demonstrate that the appropriate cover is in place, together with receipts or other evidence of payment of the latest premiums due under those policies.

G1.9	If, for whatever reason, the Contractor fails to give effect to and maintain the insurances required by the provisions of the Contract the Authority may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Contractor.

G1.10	The provisions of any insurance or the amount of cover shall not relieve the Contractor of any liabilities under the Contract. It shall be the responsibility of the Contractor to determine the amount of insurance cover that will be adequate to enable the Contractor to satisfy any liability referred to in clause G1.2. 


[bookmark: _Toc220903959][bookmark: _Toc220920246][bookmark: _Toc285443055][bookmark: _Toc363116283][bookmark: _Toc2257356]G3	Warranties and Representations
[bookmark: _Toc220903960][bookmark: _Toc220920247]
G3.1		The Contractor warrants and represents that:-

a)	it has full capacity and authority and all necessary consents (including where its procedures so require, the consent of its parent company) to enter into and perform its obligations under the Contract and that the Contract is executed by a duly authorised representative of the Contractor;

b)	in entering the Contract it has not committed any Fraud;

c)	as at the Commencement Date, all information contained in the Tender remains true, accurate and not misleading, save as may have been specifically disclosed in writing to the Authority prior to execution of the Contract and during the Contract Period the Contractor shall disclose any change to the information referred to in this clause G3.1(c) and information in relation to the Prohibited Acts;

d)	no claim is being asserted and no litigation, arbitration or administrative proceeding is presently in progress or, to the best of its knowledge and belief, pending or threatened against it or any of its assets which will or might have a material adverse effect on its ability to perform its obligations under the Contract;

e)	it is not subject to any contractual obligation, compliance with which is likely to have a material adverse effect on its ability to perform its obligations under the Contract;

f)	no proceedings or other steps have been taken and not discharged (nor, to the best of its knowledge, are threatened) for the winding up of the Contractor or for its dissolution or for the appointment of a receiver, administrative receiver, liquidator, manager, administrator or similar officer in relation to any of the Contractor’s assets or revenue;

g)	it owns, has obtained or is able to obtain, valid licences for all Intellectual Property Rights that are necessary for the performance of its obligations under the Contract;

h)	in the three (3) years prior to the date of the Contract:-

(i)	it has conducted all financial accounting and reporting activities in compliance in all material respects with the generally accepted accounting principles that apply to it in any country where it files accounts;

(ii)	it has been in full compliance with all applicable securities and tax laws and regulations in the jurisdiction in which it is established; and

(iii)	it has not done or omitted to do anything which could have a material adverse effect on its assets, financial condition or position as an on-going business concern or its ability to fulfil its obligations under the Contract. 
[bookmark: _Toc220920248][bookmark: _Toc285443057][bookmark: _Toc363116285]
[bookmark: _Toc2257357]H.	DEFAULT, DISRUPTION AND TERMINATION
[bookmark: _Toc220920249][bookmark: _Toc285443058][bookmark: _Toc363116286]
[bookmark: _Toc2257358]H1	Termination on Insolvency and Change of Control
H1.1	The Authority may terminate the Contract with immediate effect by notice in writing where the Contractor is a company and in respect of the Contractor:-

a)	a proposal is made for a voluntary arrangement within Part I of the Insolvency Act 1986 or of any other composition scheme or arrangement with, or assignment for the benefit of, its creditors; 

b)	a shareholders’ meeting is convened for the purpose of considering a resolution that it be wound up or a resolution for its winding-up is passed (other than as part of, and exclusively for the purpose of, a bona fide reconstruction or amalgamation); 

c)	a petition is presented for its winding up (which is not dismissed within fourteen (14) days of its service) or an application is made for the appointment of a provisional liquidator or a creditors’ meeting is convened pursuant to section 98 of the Insolvency Act 1986; 

d)	a receiver, administrative receiver or similar officer is appointed over the whole or any part of its business or assets; 

e)	an application order is made either for the appointment of an administrator or for an administration order, an administrator is appointed, or notice of intention to appoint an administrator is given; 

f)	it is or becomes insolvent within the meaning of section 123 of the Insolvency Act 1986; 

g)	being a "small company" within the meaning of section 382(3) of the Companies Act 2006, a moratorium comes into force pursuant to Schedule A1 of the Insolvency Act 1986; or

h)	any event similar to those listed in clauses H1.1 (a)-(g) occurs under the law of any other jurisdiction.

H1.2	The Contractor shall notify the Authority immediately if the Contractor undergoes a change of “Control” within the meaning of section 1124 of the Corporation Tax Act 2010 (as amended) (“Change of Control”). The Authority may terminate the Contract by notice in writing with immediate effect within six (6) Months of:-

a)	being notified that a Change of Control has occurred; or

b)	where no notification has been made, the date that the Authority becomes aware of the Change of Control; 

but shall not be permitted to terminate where an Approval was granted prior to the Change of Control. 

H1.3	Not Used 

H1.4	Not Used 
H1.5	The Authority may terminate the Contract with immediate effect by notice in writing where the Contractor is a limited liability partnership and:-
a)	a proposal is made for a voluntary arrangement within Part I of the Insolvency Act 1986 or a proposal is made for any other composition, scheme or arrangement with, or assignment for the benefit of, its creditors; 
b)			        it is dissolved for any reason; 
c)	an application is made either for the appointment of an administrator or for an administration order, an administrator is appointed, or notice of intention to appoint an administrator is given within Part II of the Insolvency Act 1986; 
d)	any step is taken with a view to it being determined that it be wound up (other than as part of, and exclusively for the purpose of, a bona fide reconstruction or amalgamation) within Part IV of the Insolvency Act 1986; 
e)	a petition is presented for its winding up (which is not dismissed within fourteen (14) days or its service) or an application is made for the appointment of a provisional liquidator within Part IV of the Insolvency Act 1986;  
f)	a receiver, or similar officer is appointed over the whole of any part of its assets;  
g)	it is or becomes unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986; or 
h)	a moratorium comes into force pursuant to Schedule A1 of the Insolvency Act 1986.
H1.6	References to the Insolvency Act 1986 in clause H1.5 shall be construed as being references to that Act as applied under the Limited Liability Partnerships Act 2000 subordinate legislation.
H1.7 	The Authority may, at its sole discretion, appoint a Replacement Contractor on the same terms and conditions as this Contract as a result of corporate restructuring, including takeover, merger, acquisition or insolvency of the Contractor provided that the Replacement Contractor meets the pre-qualification criteria and the change in contractor does not result in any other substantial amendments to the Contract. 
H1A 	Termination of Contract Under the Public Contracts Regulations 2015
H1A.1 The Authority shall be entitled to terminate the Contract where:-
(i)  	the Contract has been subject to substantial modification which would have required a new procurement procedure in accordance with Regulation 72(9) of the Public Contracts Regulations 2015;
(ii) the Authority has become aware that the Contractor should have been excluded under Regulation 57(1) or (2) of the Public Contracts Regulations 2015 from the procurement procedure leading to the award of this Contract; or
(iii) the Contract should not have been awarded to the Contractor in view of a serious infringement of the obligations under the Treaties and the Public Contracts Directive 2014/24/EU that has been declared by the Court of Justice of the European Union in a procedure under Article 258 of the Treaty of the Functioning of the European Union.  

[bookmark: _Toc220920250][bookmark: _Toc285443059][bookmark: _Toc363116287][bookmark: _Toc2257359]H2	Termination on Default
H2.1	The Authority may without prejudice to any other right or remedy available to it terminate the Contract by written notice to the Contractor with immediate effect or such period as specified by the Authority in writing if the Contractor commits a Default and if:-

a)	the Default is not, in the opinion of the Authority capable of remedy; 

b)	the Default is a Material Breach of the Contract.

[bookmark: _Ref77481858]H2.2	Without prejudice to the provisions of clause H1, H1A or H2.1 or to any other right or remedy available to the Authority, where the Authority considers that the Contractor has committed a Persistent Breach in relation to the Contract or any part thereof (including any part of the Services), the Authority shall be entitled to serve a written notice (“Formal Warning Notice”) on the Contractor:-
	a)	        specifying that it is a Formal Warning Notice;
[bookmark: _Toc324517339][bookmark: _Toc363116288]b)	giving details of the Persistent Breach; and
	c)	stating that if the Persistent Breach recurs again 	within the contract period after the date of service of the Formal Warning Notice, this may result in a termination of the Contract or that part of the Services affected by such Persistent Breach.
[bookmark: _Toc220903961][bookmark: _Toc220920251]H2.4	In the event that through any Default of the Contractor, data transmitted or processed in connection with the Contract is either lost or sufficiently degraded as to be unusable, the Contractor shall be liable for the cost of reconstitution of that data. The Contractor shall reimburse the Authority in respect of any charge levied for its transmission and any other costs charged in connection with such Default. 
[bookmark: _Toc220903962][bookmark: _Toc220920252]
H2.5	If the Authority fails to pay the Contractor undisputed sums of money when due, the Contractor shall notify the Authority in writing of such failure to pay. If the Authority fails to pay such undisputed sums within ninety (90) Working Days of the date of such written notice, the Contractor may terminate the Contract in writing with immediate effect, save that such right of termination shall not apply where the failure to pay is due to the Authority exercising its rights under clause C3 (Recovery of Sums Due).

[bookmark: _Toc220920253][bookmark: _Toc285443060][bookmark: _Toc363116289][bookmark: _Toc2257360]H3	Break
H3.1	The Authority shall have the right to terminate the Contract at any time by giving 2 weeks’ written notice to the Contractor. The Authority may extend the period of notice at any time before it expires, subject to agreement on the level of Services to be provided by the Contractor during the period of extension. 

H3.2	On the expiry or termination of this Contract or any part thereof:-

a)	the Contractor shall repay forthwith to the Authority any moneys paid up to and including such date of termination other than moneys in respect of the Service(s) or part thereof properly performed in accordance with this Contract;

b)	the Contractor shall cease all use of all the Authority’s Intellectual Property Rights and shall return or destroy, as the Authority requires  all documents and materials (including those in electronic format) incorporating or referring to the same.

[bookmark: _Toc220920254][bookmark: _Toc285443061][bookmark: _Toc363116290][bookmark: _Toc2257361]H4	Consequences of Expiry or Termination
H4.1	Where the Authority terminates the Contract under clause F5 (Remedies in the Event of Inadequate Performance) or clause H2 (Termination on Default) and then makes other arrangements for the supply of Services, the Authority may recover from the Contractor the cost reasonably incurred of making those other arrangements and any additional expenditure incurred by the Authority throughout the remainder of the Contract Period. The Authority shall take all reasonable steps to mitigate such additional expenditure. Where the Contract is terminated under clause F5 or clause H2, no further payments shall be payable by the Authority to the Contractor until the Authority has established the final cost of making those other arrangements.

H4.2	Subject to clause H4.3, where the Authority terminates the Contract under clause H3 (Break), the Authority shall indemnify the Contractor against any commitments, liabilities or expenditure which would otherwise represent an unavoidable loss reasonably incurred by the Contractor by reason of the termination of the Contract, provided that the Contractor takes all reasonable steps to mitigate such loss. Where the Contractor holds insurance, the Contractor shall reduce its unavoidable costs by any insurance sums available. The Contractor shall submit a fully itemised and costed list of such loss, with supporting evidence, of loss reasonably and actually incurred by the Contractor as a result of termination under clause H3.  Any payment paid by the Authority in accordance with this clause H4.2 shall be in full and final settlement of any claim, demand and/or proceedings of the Contractor in relation to any termination by the Authority pursuant to clause H3. Following such settlement the Contractor shall, to the fullest extent lawfully permissible, be excluded from all other rights and remedies it would otherwise have been in respect of any such termination.

H4.3	The Authority shall not be liable under clause H4.2 to pay any sum which:-

a)	was claimable under insurance held by the Contractor, and the Contractor has failed to make a claim on its insurance, or has failed to make a claim in accordance with the procedural requirements of the insurance policy; 

b)	when added to any sums paid or due to the Contractor under the Contract, exceeds the total sum that would have been payable to the Contractor if the Contract had not been terminated prior to the expiry of the Contract Period; or
	
b) is a claim by the Contractor for loss of profit, due to early termination of the Contract.

H4.4	On the expiry or termination of this Contract or any part thereof the Contractor shall:-

a)	repay at once to the Authority any moneys paid up to and including such date of termination other than moneys in respect of the Service(s) or part thereof properly performed in accordance with this Contract; 

b)	cease all use of all the Authority’s Intellectual Property Rights, generated Intellectual Property Rights, and any trade mark and shall return or destroy as the Authority requires, all documents and materials (including those in electronic format) incorporating or referring to the same;

c)	return all Authority Data or destroy or dispose of it in a secure manner (regardless of form and whether computerised or physical) and in accordance with any specific instructions issued by the Authority;

d) 	return all Personal Data or destroy or dispose of it in a secure manner (regardless of form and whether computerised or physical) and in accordance with any specific instructions issued by the Authority, where the Authority is the Data Controller and delete existing copies unless the Law requires storage of Personal Data and/or unless the Contractor is required to retain the Personal Data.

e) 	plan for the orderly handover of the Services to the Authority or its Replacement Contractor including compliance by the Contractor with the provisions of this clause H4.4 at no additional charge to the Authority or its Replacement Contractor.


H4.5	Unless otherwise expressly provided in the Contract:-

a)	termination or expiry of the Contract shall be without prejudice to any rights, remedies or obligations accrued under the Contract prior to termination or expiration. Nothing in the Contract shall prejudice the right of either Party to recover any amount outstanding at such termination or expiry; and

b)	termination of the Contract shall not affect the continuing rights, remedies or obligations of the Authority or the Contractor under clauses (C (Payment and Contract Price), C3 Recovery of Sums, D1 (Prevention of Bribery and Corruption), E1 (Authority Data), E2 (Protection of Personal Data), E4 (Official Secrets Acts 1911 to 1989, Section 182 of the Finance Act 1989), E5 (Confidential Information), E6 (Freedom of Information), E9 (Intellectual Property Rights), E10 (Audit and National Audit Office), F6 Remedies Cumulative), G1 (Liability, Indemnity and Insurance), G2 (Professional Indemnity), H4 (Consequences of Expiry or Termination), H6 (Recovery upon Termination) and I1 (Governing Law and Jurisdiction).

[bookmark: _Toc220920255][bookmark: _Toc285443062][bookmark: _Toc363116291][bookmark: _Toc2257362]H5	Disruption
H5.1	The Contractor shall take reasonable care to ensure that in performing   its obligations under the Contract it does not disrupt the operations of the Authority, its employees or any other contractor employed by the Authority.

H5.2	The Contractor shall immediately inform the Authority of any actual or potential industrial action, whether such action is by their own employees or others, which affects or might affect its ability at any time to perform its obligations under the Contract.

H5.3	In the event of industrial action by the Staff, the Contractor shall seek Approval in relation to its proposals to continue to perform its obligations under the Contract.

H5.4	If the Contractor’s proposals referred to in clause H5.3 are considered insufficient or unacceptable by the Authority (acting reasonably), the Authority may terminate the Contract with immediate effect or such period as specified by the Authority by notice in writing. 

H5.5	If the Contractor is temporarily unable to fulfil the requirements of the Contract owing to disruption of normal business by direction of the Authority, an appropriate allowance by way of extension of time will be approved by the Authority. In addition, the Authority will reimburse any additional expense reasonably incurred by the Contractor as a direct result of such disruption.

H5.6	The Contractor shall have a Business Continuity Plan in place, agreed with the Authority, to ensure that the Service to the Authority will be maintained in the event of disruption (including, but not limited to, disruption to the Contractor’s ICT system) to the Contractor’s operations, and those of Sub-contractors, however caused. Such contingency plans shall be available for the Authority to inspect and to practically test at any reasonable time, and shall be subject to regular updating and revision throughout the Contract Period.

[bookmark: _Toc220920256][bookmark: _Toc285443063][bookmark: _Toc363116292][bookmark: _Toc2257363]H6	Recovery upon Termination
H6.1	At the expiry or earlier termination of the Contract Period (howsoever arising) the Contractor shall immediately deliver to the Authority or as directed upon request all Property (including materials, documents, information and access keys) used in the performance of its obligations under the Contract in its possession or under its control or in the possession or under the control of any of its Staff. In the event the Contractor fails to do so, the Authority may recover possession thereof and the Contractor grants a licence to the Authority or its appointed agents to enter (for the purposes of such recovery) any premises of the Contractor or its Staff where any such items may be held.

H6.2	At the expiry or early termination of the Contract Period (howsoever arising) or after the Contract Period the Contractor shall provide assistance to the Authority and the Replacement Contractor in order to ensure an effective handover of all work then in progress. Where the end of the Contract Period arises due to the Contractor’s Default, the Contractor shall provide such assistance at nil charge. Where the Contract ends for other reasons the Authority shall pay the Contractor’s reasonable costs of providing the assistance and the Contractor shall take all reasonable steps to mitigate such costs. 

[bookmark: _Toc220920258][bookmark: _Toc285443065][bookmark: _Toc363116294][bookmark: _Toc2257364]I.	DISPUTES AND LAW

[bookmark: _Toc220920259][bookmark: _Toc285443066][bookmark: _Toc363116295][bookmark: _Toc2257365]I 1	Governing Law and Jurisdiction
The Contract shall be governed by and interpreted in accordance with English law and the Parties submit to the exclusive jurisdiction of the English courts. Each Party irrevocably waives any objection which it might at any time have to the courts of England being nominated as the forum to hear and decide any proceedings and to settle any disputes and agrees not to claim that the courts of England are not a convenient or appropriate forum. 

[bookmark: _Toc220920260][bookmark: _Toc285443067][bookmark: _Toc363116296][bookmark: _Toc2257366]I 2	Dispute Resolution
I 2.1	The Parties shall attempt in good faith to negotiate a settlement to any dispute between them arising out of or in connection with the Contract within twenty (20) Working Days of either Party notifying the other of the dispute. Such efforts shall involve the escalation of the dispute ultimately to the Commercial Director (or such other person as he may direct) of each Party. 

I 2.2	Nothing in this dispute resolution procedure shall prevent the Parties from seeking from any court of competent jurisdiction an interim order restraining the other Party from doing any act or compelling the other Party to do any act.

I 2.3	If the dispute cannot be resolved by the Parties pursuant to clause I 2.1 the Parties shall refer it to mediation pursuant to the procedure set out in clause I 2.5 unless (a) the Authority considers that the dispute is not suitable for resolution by mediation; or (b) the Contractor does not agree to mediation. 

I 2.4	The obligations of the Parties under the Contract shall not cease, or be suspended or delayed by the reference of a dispute to mediation (or arbitration) and the Contractor and its Staff shall comply fully with the requirements of the Contract at all times.

I 2.5	The procedure for mediation and consequential provisions relating to mediation are as follows:-

a)	a neutral adviser or mediator (“Mediator”) shall be chosen by agreement between the Parties, or if they are unable to agree upon a Mediator within ten (10) Working Days after a request by one Party to the other or if the Mediator agreed upon is unable or unwilling to act, either Party shall within ten (10) Working Days from the date of the proposal to appoint a Mediator, or within ten (10) Working Days of notice to either Party that he is unable or unwilling to act, apply to a mediation provider to appoint a Mediator.

b)	The Parties shall within ten (10) Working Days of the appointment of the Mediator meet with him in order to agree a programme for the exchange of all relevant information and the structure to be adopted for negotiations to be held. If considered appropriate, the Parties may at any stage seek assistance from a mediation provider to provide guidance on a suitable procedure.

c)	Unless otherwise agreed, all negotiations connected with the dispute and any settlement agreement relating to it shall be conducted in confidence and without prejudice to the rights of the Parties in any future proceedings.

d)	If the Parties reach agreement on the resolution of the dispute, the agreement shall be recorded in writing and shall be binding on the Parties once it is signed by their duly authorised representatives.

e)	Failing agreement, either of the Parties may invite the Mediator to provide a non-binding but informative written opinion. Such an opinion shall be provided on a without prejudice basis and shall not be used in evidence in any proceedings relating to the Contract without the prior written consent of both Parties.

f)	If the Parties fail to reach agreement in the structured negotiations within sixty (60) Working Days of the Mediator being appointed, or such longer period as may be agreed by the Parties, then any dispute or difference between them may be referred to the Courts.

g) 	Unless agreed otherwise in writing, in any mediation each Party shall bear its own costs of such mediation.








FORM OF AGREEMENT

This Contract has been entered into on the Commencement Date stated at A2 – Initial Contract Period. 

	SIGNED for and on behalf of
	SIGNED for and on behalf of

	The Secretary of State for Work and Pensions (the Authority) acting as part of the Crown
	Onaware Limited



	Name
	Mark Cranshaw
	Name
	Sean Hanley

	Position
	Commercial Lead
	Position
	CEO/Director

	Signature
	
	Signature
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SCHEDULE 1 – THE SERVICES
[bookmark: _Toc285443076][bookmark: _Toc363116306]
[bookmark: _Toc2257368]1	General
	The following additional documents shall be deemed to be incorporated into this Contract;





[bookmark: _Toc2257369]
SCHEDULE 2 – ADMINISTRATION REQUIREMENTS

[bookmark: _Toc285443090][bookmark: _Toc363116320][bookmark: _Toc2257370]1	Authority's Authorisation
1.1	The following person is the Authority's Representative and is authorised to act on behalf of the Secretary of State for Work and Pensions on all matters relating to the Contract (“Authority’s Representative”). Contact details are shown in clause A5.3.

Name:					Mark Cranshaw
Title:		Authority's Representative

1.2	The Authority's Representative may approve deputy Authority's Representatives to exercise on his/her behalf such powers as are contained in this Contract.

[bookmark: _Toc285443091][bookmark: _Toc363116321][bookmark: _Toc2257371]2	Contractor's Authorisation
2.1	The following person is the Contractor's representative and is authorised to act on behalf of the Contractor on all matters relating to the Contract (“Contractor’s Representative”). Contact details are shown in clause A5.3.

Name:		Sean Hanley
Title:		Contractor’s Representative

[bookmark: _Toc285443092][bookmark: _Toc363116322][bookmark: _Toc2257372]3	Payment Information

3.1	The Authority and the Contractor shall exchange all orders, invoices, claims and payments via electronic methods.

3.2	The following information is required independently from the Contractor before a claim is submitted for payment by the Authority. 

a) Timesheets


and shall be sent to the following person:

Robert Kettleborough
Robert Kettleborough@dwp.gov.uk
[bookmark: _Toc285443093][bookmark: _Toc363116323][bookmark: _Toc2257373]
4	Disputed Claims
4.1	Notwithstanding paragraph 4.5 of this Schedule [2], payment by the Authority of all or any part of any Contract Price rendered or other claim for payment by the Contractor shall not signify Approval.  The Authority reserves the right to verify Contract Price after the date of payment and subsequently to recover any sums which have been overpaid.

4.2	If any part of a claim rendered by the Contractor is disputed or subject to question by the Authority either before or after payment then the Authority may call for the Contractor to provide such further documentary and oral evidence as it may reasonably require to verify its liability to pay the amount which is disputed or subject to question and the Contractor shall promptly provide such evidence in a form satisfactory to the Authority.

4.3	If any part of a claim rendered by the Contractor is disputed or subject to question by the Authority, the Authority shall not withhold payment of undisputed sums of such claim.

4.4	If any fee rendered by the Contractor is paid but any part of it is disputed or subject to question by the Authority and such part is subsequently agreed or determined not to have been properly payable then the Contractor shall forthwith repay such part to the Authority.

4.5	The Authority shall be entitled to deduct from sums due to the Contractor by way of set-off any amounts owed to it or which are in dispute or subject to question either in respect of the fee for which payment is being made or any previous fee.

[bookmark: _Toc285443094][bookmark: _Toc363116324][bookmark: _Toc2257374]5	Final Claims
5.1	Provided all previous claims have been paid, the Authority shall have no further liability to make payment of any kind to the Contractor once the final claims have been paid.
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SCHEDULE 3 – Contract Price


[bookmark: _Toc285443123][bookmark: _Toc363116332]1	General
	For the performance of the Services, the Contractor shall be paid the Contract Price calculated using the prices and rates entered in this Schedule [3] and embedded in the proposal document below;













































SCHEDULE 4 – CHANGE CONTROL PROCEDURE

[bookmark: _Toc2257376]1	General Principles of Change Control Procedure
1.1 This Schedule [4] sets out the procedure for dealing with Contract Changes and Operational Changes.

1.2 Either party may issue a change request to the other party at any time during the contract period. 

1.3 Provided that sufficient information is received by both parties to fully understand the nature of the change request, the Authority and the Contractor will work together to impact the proposed changes as soon as reasonably practical.

1.4 On approval of the Impact Assessment both parties will work together to complete the contract change and update the contract.

1.5 Neither party shall reject any proposed Contract Change to the extent that the Contract Change is necessary for the Contractor or the Services to comply with any changes in Law.

1.6 For any Change Communication to be valid under this Schedule [4], it must be sent in accordance with the provisions of clause A5 (Notices) as if it were a notice.
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Background

DWP are engaged in the creation of a user-managed access solution using the Gluu product suite. This proposal
explains our approach to supporting this early-stage development using our Gluu professional services team.

About Gluu

Gluu are pioneering open source identity management through innovation, simplification, and openness for all
access management services. Dedicated to democratizing Identity Management for everyone across enterprise,
social, mobile, and the cloud, Gluu products support mission-critical operations with a fully open source platform.
About Onaware

Onaware is one of Gluu's strategic European partners — our combination of identity management experience

combined with deep technical understanding allows us to provide cost-effective, innovative solutions to our
customers based across the UK and Europe.
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Our understanding

This proposal covers the creation of a proof of concept solution utilising the following elements of the Gluu Product
Suite:

o  Gluu Server
o Gluu Gateway

Our understanding is that the POC solution must prove that the Gluu suite can support the implementation of one
or more identity/access management solutions based on User Managed Access standards.

Engagement model

Our standard approach to Gluu implementation projects is composed of four discrete stages which are based on
mature practices and tools:

m

As this implementation is already underway, Onaware resources are available to provide services in the following
areas:

Design

Onaware architects are available to review the existing design and make recommendations so as to ensure the
resulting solution is performant and meets the business requirements. We believe this solution should leverage as
many elements of the Gluu platform as possible.

Implement

Engineering resources are available to supplement DWP development resources using a hybrid model where
engineering resources are embedded within the DWP development team using a combination of onsite and remote
activities.

Test

Onaware QA engineers are available to perform a complete internal test of developed components before releasing
to production. This independent verification can provide significant value before formal acceptance testing begins.

Deploy

Onaware engineering resources can also help implement an automated deployment solution based on open-
source toolset which ensures enhanced control and quality of production releases.

Use of open source software

If utilities or applications outside the scope of Gluu are required to meet DWP requirements, Onaware propose to
use open-source solutions where feasible. However, we do not plan to commit changes back to any open source
software used. If such solutions are required, DWP must approve the change beforehand.

Licensing

Onaware does not intend to license any Intellectual Property as part of this engagement — all source code and
documentation will remain the property of DWP.
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@

Resources and costs

We are proposing a flexible resourcing model based on the short-term nature of the engagement, as follows:

e Up to 80 man days of engineering/architecture resources to be used as required by DWP, on or before
December 31st 2019. We are proposing a blended rate for these resources to enable DWP to swap and
change the type of resource as required without additional cost.

e 10 man days of expert services to provide strategic advice on the use of the Gluu product suit to support
large-scale identity management to be used as required by DWP.

Cost Rate (£/day) BEVS Total (£)
Solution Architect/Engineer 750 80 60,000
IAM expert services consultant 1250 10 12,500
Total 72,500’

Additional costs

Expenses

Travel and accommodation expenses are not included. We understand that there will be an element of on-site
presence required. In such instances, Onaware will require DWP to initiate all travel requests and approve all travel
and related costs before booking. Such expenses will be charged at cost in line with best practice and, subject to
agreement, DWP travel policy.

Exclusions

Gluu support

Costs relating to the use of Gluu Support resources are not included in this proposal

Payment terms

To be agreed.

Our standard terms are net 30 days.

T var may be charged if this proposal is not regarded as an intra-EU activity.
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About Us

Onaware is a private limited company located in Waterford, Ireland. Onaware specialises in:

e Identity & Access Management
e  Security Controls & Attestation
e Data Security

Our services include strategy assessment, architecture, design, implementation, testing/QA, support, and managed
services. We offer solutions for planning, design, software engineering, development, deployment and certification,
along with a mix of subject-matter experts to meet the specific needs of each individual customer, on time and on
budget. These solutions typically include enterprise access management, simplified/reduced sign-on, entitlement
management, role-based access control, resource provisioning, and web services that optimize Internet and
Intranet business initiatives.

Onaware’s application security and identity management expertise spans beyond deployment: many of today's
commercially available identity management products include code originally engineered by Onaware, giving the
company a unique perspective on the integration of these products into customers’ operations.

Geographic Markets:

. EMEA
. USA (Mid & East Coast)
Sectors:
. Financial Services (Retail & Investment Banking, Insurance)
. Healthcare and pharma
. Education
. Government
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DWP are engaged in the creation of a user-managed access solution using the Gluu product suite. This proposal
explains our approach to supporting this early-stage development using our Gluu professional services team.

About Gluu

Gluu are pioneering open source identity management through innovation, simplification, and openness for all
access management services. Dedicated to democratizing Identity Management for everyone across enterprise,
social, mobile, and the cloud, Gluu products support mission-critical operations with a fully open source platform.
About Onaware
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customers based across the UK and Europe.
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Design

Onaware architects are available to review the existing design and make recommendations so as to ensure the
resulting solution is performant and meets the business requirements. We believe this solution should leverage as
many elements of the Gluu platform as possible.

Implement

Engineering resources are available to supplement DWP development resources using a hybrid model where
engineering resources are embedded within the DWP development team using a combination of onsite and remote
activities.

Test

Onaware QA engineers are available to perform a complete internal test of developed components before releasing
to production. This independent verification can provide significant value before formal acceptance testing begins.

Deploy

Onaware engineering resources can also help implement an automated deployment solution based on open-
source toolset which ensures enhanced control and quality of production releases.

Use of open source software

If utilities or applications outside the scope of Gluu are required to meet DWP requirements, Onaware propose to
use open-source solutions where feasible. However, we do not plan to commit changes back to any open source
software used. If such solutions are required, DWP must approve the change beforehand.
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Onaware does not intend to license any Intellectual Property as part of this engagement — all source code and
documentation will remain the property of DWP.
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