[image: image1.png]


 
                                      

	Dated: 19 October 2015 



	(1) London Bus Services Limited

(2) Air Products PLC

	CONTRACT tfl_scp_001328
Hydrogen Refuelling Facility and Hydrogen Supply Agreement

	

	
	


CONTENTS 

Clause
Page
11.
DEFINITIONS AND INTERPRETATION


152.
COMMENCEMENT AND DURATION


153.
AUTHORISATIONS AND PLANNING PERMISSION


154.
PROPERTY RIGHTS


165.
THE REFUELLING FACILITY


196.
HEALTH AND SAFETY


217.
SUPPLY OF HYDROGEN


238.
QUANTITIES OF HYDROGEN


249.
CONTRACT PRICE AND VALUE ADDED TAX


2610.
SET OFF


2711.
LIQUIDATED DAMAGES


2912.
CONTRACT MANAGEMENT


3113.
SUB-CONTRACTING AND CHANGE OF OWNERSHIP


3214.
CONFLICT OF INTEREST


3215.
WARRANTIES AND UNDERTAKING


3516.
COMPLIANCE WITH LAWS AND OTHER RULES


3817.
CONFIDENTIALITY AND ANNOUNCEMENTS


4218.
FREEDOM OF INFORMATION


4419.
INTELLECTUAL PROPERTY


4820.
RECORDS


4921.
BEST VALUE


4922.
CARE AND PROTECTION OF THE REFUELLING FACILITY


4923.
LIMITATION OF LIABILITY AND INSURANCE


5324.
TERMINATION


5425.
CONSEQUENCES OF TERMINATION


5726.
FORCE MAJEURE


5827.
VARIATIONS


5828.
CORRUPT GIFTS AND PAYMENT OF COMMISSION


5829.
WAIVER


5830.
ENTIRE AGREEMENT


5931.
RELATIONSHIP OF THE PARTIES


6032.
SEVERABILITY


6033.
SURVIVAL


6034.
NOTICES


6035.
LANGUAGE


6136.
THE CONTRACTS (RIGHT OF THIRD PARTIES) ACT 1999


6137.
ASSIGNMENT OR NOVATION


6138.
GOVERNING LAW


6139.
DISPUTE RESOLUTION


6240.
ENVIRONMENTAL CONSIDERATIONS


6541.
Compliance with Policies and Law


Schedules


1
HYDROGEN PURITY SPECIFICATION………………………………………. 74
2
TECHNICAL SPECIFICATION…………………………………………………. 75
3         HYDROGEN PRICES AND MILESTONE PAYMENTS................................78
4        TRADE SECRET INFORMATION…………………………………………….....80

5         PROCEDURE COVERING VARIATION FROM CONTRACT………………..81

6         MATRIX OF OPERATIONAL RESPONSIBILITIES ...………………..……….87  
7         HSSE STANDARDS………………………………………………………………89

8        PROJECT INFORMATION DESIGNATIONS……………………………..…….90    


THIS AGREEMENT is made on
2015
BETWEEN:

(3) London Bus Services Limited, a company registered in England and Wales (No 3914787) whose registered office is at Windsor House, 50 Victoria Street, London SW1H 0TL (“the Company”); and

(4) Air Products PLC, a company registered in England and Wales (No 103881) whose registered office is at Hersham Place Technology Park, Molesey Road, Walton on Thames, Surrey KT12 4RZ (the “Contractor”).

RECITALS:

A.
Subsequent to the establishment of agreements between the European Commission and participants in the Environmentally Friendly, Efficient Electric Motion project (3EMOTION), the Company wishes to develop a hydrogen economy in London and has run a tendering process for the provision of a Refuelling Facility and Hydrogen for supply to the Vehicles owned or leased by the Company and other members of the TfL Group and the GLA Bodies on the terms and conditions set out in this Contract.

B.
The Parties have agreed to enter into this Contract to set out the terms and conditions in respect of the agreed arrangements.

IT IS AGREED as follows:

1. DEFINITIONS AND INTERPRETATION1 TC "
DEFINITIONS AND INTERPRETATION" \l 1 

1.1 Definitions
In this Contract, including the Recitals hereto, the following expressions will, unless the context otherwise requires, have the following meanings:

	“Affiliate”


	shall mean in relation to a Party, any company which is affiliated to it and a company is deemed to be affiliated to another if the first company is controlled by, is under common control with or controls the other; a company shall be deemed to have control of another if (directly or indirectly) it owns a majority of the voting shares of, or is entitled (directly or indirectly) to appoint a majority of the directors of, the other company;

	“Authorisation”
	shall mean:

(a) any authorisation, approval, agreement, indemnity, guarantee, consent, licence, permit, franchise, permission, filing, registration, resolution, direction, declaration or exemption of a Governmental Agency; or

(b) in relation to anything which will be prohibited or restricted in whole or in part by law if a Governmental Agency intervenes or acts in any manner within a specified period after notification to it, the expiry of that period without intervention or action of  the relevant Governmental Agency

and excluding Planning Permission;

	“Background Information”
	means any and all data, including technical data, information, drawings, designs, operating experience and techniques and other knowledge in any form including any and all Intellectual Property Rights therein relating to the Field owned and contributed, subject to the terms hereinafter provided, to the Project by or for a Party, a sub-contractor of the Contractor or the Bus Supplier;

	“Bus”
	shall mean hydrogen powered buses supplied by the Bus Supplier pursuant to the Bus Agreement;

	“Bus Agreement”
	shall mean the agreement between London Bus Services Ltd and the Bus Supplier for the supply and maintenance of Buses;

	“Bus Depot”
	shall mean the bus depot that is to be installed upon a site at Lea Interchange- Temple Mills Lane, London, and the Refuelling Facility is installed upon part of the bus depot;

	“Bus Depot Operator”
	shall mean Tower Transit or any other company operating the Bus Depot from time to time;

	 “Bus Hydrogen Volume”
	means the actual volume of Hydrogen that is consistently required each day by each operational Bus to complete the Company’s bus route;

	“Bus Operator”
	shall mean Tower Transit or any other company operating the Buses from time to time;

	“Bus Performance Information”
	means any and all data including technical and operating data, information, and other knowledge, including any and all Intellectual Property Rights therein, which measures the performance and efficiency of the Buses which is obtained by either the Bus Supplier as a consequence of the Bus Supplier supplying and maintaining the Buses or the Bus Depot Operator as a consequence of the Bus Depot Operator operating the Buses;

	“Bus Supplier”
	shall mean  the entity entering into the Bus Agreement and supplying and maintaining Buses and its successors in title and permitted assigns;

	“Business Day”
	shall mean any day excluding a Saturday, Sunday or a public holiday in England and Wales; 

	“Company Information”
	shall mean any and all information (whether written or oral) that by its nature may reasonably be regarded as proprietary and confidential to the Company or any member of the TfL Group (whether commercial, financial, technical or otherwise) including information which relates to the business affairs, customers, suppliers, products, software, telecommunications, networks, trade secrets, know-how or personnel of the Company or any member of the TfL Group;

	“Company Manager”
	shall mean the Company’s director of buses, or such other person as may be notified by the Company to the Contractor from time to time;

	“Company Project Manager”
	shall mean the person notified as such by the Company to the Contractor from time to time;

	“Company”
	shall mean London Bus Services Limited and its successors in title and permitted assigns;

	
	

	
	

	“Consuming Parties”
	shall mean the Company (including the Bus Operator, on behalf of the Company, and any other vehicle operator appointed by the Company) together with other members of the TfL Group and GLA Bodies consuming Hydrogen during the Supply Period; 

	“Contract Commencement Date”
	shall mean the date of this Agreement;

	“Contract”
	shall mean this Contract, including the Schedules hereto, or as the same may be amended in writing by the Parties from time to time;

	“Contractor Information”
	shall mean any and all information of or relating to Contractor or any of its Affiliates which is in fact, or which could reasonably be regarded as, confidential, including without limitation, all Intellectual Property Rights owned or possession by the Contractor or any of its Affiliates, technical data, research and development information, know-how, trade secrets, designs, techniques, specifications, process, manufacturing, planning or marketing procedures, business records, notes, accounting procedures or financial information, tests and reports including Project Information disclosed by or on behalf of the Contractor or any of its Affiliates to or obtained by the Company or any member of the TfL Group or GLA Bodies in connection with this Contract; 

	“Contractor’s Representative”
	shall mean the person notified as such by the Contractor to the Company as at the date of the Contract or such other person as may be agreed by the Parties from time to time;

	“Contractor”
	shall mean the person, firm or company named as such in the Contract and its permitted successors and assigns;

	“Delivery Facility”
	shall mean the mechanism by which hydrogen is delivered to site;

	“Dispensing Facility”
	shall mean the dispenser and ancillary equipment and civil works forming part of the Refuelling Facility which will allow  Hydrogen to be dispensed into the Vehicles;

	“Effective Date”


	shall mean the agreed start date of the contract; 01 June 2015. 

	“Expiry Date”
	shall mean the agreed end date of the contract; 31 March 2020. 

	“Field”
	shall mean participation in the hydrogen for transport market and particularly participation in the design, installation and maintenance of hydrogen refuelling facilities;

	
	

	“Force Majeure Event”
	shall mean any event or circumstances or combination of events or circumstances which is beyond the reasonable control of the affected Party and which could not have been prevented or overcome by the use of reasonable diligence by that Party and which prevents or impedes the performance of all or any of its obligations under this Contract.  Without limited the generality of the foregoing, the following circumstances shall be regarded as Force Majeure: force of nature or other natural physical disaster, including storm, flooding or earthquake, fire,  explosions, riots, civil commotion, malicious damage, sabotage, act of public enemy, hostilities, war (declared or undeclared), terrorist acts, blockade, revolution, radioactive contamination, toxic or dangerous chemical source from any source or other; 

	“GLA Bodies”
	shall mean the Greater London Authority, its functional bodies (as may change from time to time but, as at the date of this Contract the Metropolitan Police Authority,  and the London Fire and Emergency Planning Authority (excluding TfL) and if notified to the Contractor by the Company and or all of the London Boroughs;

	“Governmental Agency”
	shall mean any government or governmental, senior governmental, administrative, fiscal or judicial body;

	“Health and Safety Laws”
	shall mean all relevant laws and regulations including, but not in any respect limited to, the Health and Safety at Work etc Act 1974, the Management of Health and Safety at Work Regulations 1999, the Construction (Design and Management) Regulations 1994 SI No 3410 and the Health and Safety Commission’s Approved Code of Practice together with any guidance or requirements issued from time to time by the Health and Safety Executive and other relevant safety regulations, codes of practice or guidance documents provided they have legal force and effect;

	“Holding Company”
	shall mean any company which from time to time directly or indirectly controls the Contractor where “control” is defined by section 840 of the Income and Corporation Taxes Act 1988;

	“HSSE Standards”
	means the Contractor’s health, safety, security, operating and environmental standards as set out in Schedule 7;

	“Hydrogen”
	shall mean Hydrogen gas which complies with the Hydrogen Purity Specifications;

	“Hydrogen Price”
	shall mean the price for dispensed Hydrogen subject to variation as calculated in accordance with the formula set out in Schedule 3 for the quantity of Hydrogen dispensed by the Consuming Parties pursuant to this Agreement;

	“Hydrogen Facility”
	shall mean the facility, including all equipment and civil works, installed, operated and maintained for the storage and compression of Hydrogen which shall have restricted access and shall be fenced off within the Bus Depot and the Dispensing Facility;

	“Hydrogen Purity Specifications”
	shall mean the specification for hydrogen gas purity as set out in Schedule 1;

	“Insolvency Event”
	shall mean in respect of a Party, that the Party: 

(c) the Contractor and/or the Holding Company making any voluntary arrangement with its creditors or becoming subject to an administration order;

(d) a receiver, administrative receiver, manager, or administrator being appointed over all or part of the business of the Contractor and/or the Holding Company;

(e) being a company, the Contractor and/or the Holding Company having passed a resolution for its winding-up or being subject to a petition for its winding-up (except for the purposes of a voluntary amalgamation, reconstruction or other re-organisation without insolvency);

(f) the Contractor and/or the Holding Company ceasing or threatening to cease to carry on its business for any reason and/or being unable to pay its debts within the meaning of the Insolvency Act 1986;

(g) being an individual or firm, the Contractor becoming bankrupt or dying;

any similar event to those in (a) to (e) above occurring in relation to the Contractor and/or the Holding Company under the law of any applicable jurisdiction for those purposes;

	
	

	“Intellectual Property Rights” 


	means any registered or unregistered intellectual property right arising anywhere in the world including but not limited to patent applications, patents, trademarks, copyrights, registered and unregistered design rights, database rights, utility models and trade secrets; 

	“Internal Use Information”


	means Project Information designated as Internal Use Information either in the non-exhaustive list set out in Schedule 8 or by applying the Designation Process in accordance with Clause 19.9;

	
	

	“Operating Cost”
	means cost of operating and maintaining the Refuelling Facility by the Contractor as set out in Schedule 3; 

	“Parties”
	shall mean the parties to the Contract and any permitted successors and assignees and “Party” shall mean whichever of them is indicated by the context of the reference;

	“Project Information”
	means any and all data including technical data, information, drawings, designs, operating experience and techniques and other knowledge in any form including Refuelling Facility Performance Information, Internal Use Information, Publication Information and Tender Information. Project Information shall necessarily exclude Background Information and Bus Performance Information;

	“Project” 


	shall mean the  operation and maintenance of the Refuelling Facility and supply of Hydrogen;

	“Publication Information”
	means Project Information designated as Publication Information either in the non-exhaustive list set out in Schedule 8 or in accordance with Clause 19.9;

	
	

	“Refuelling Facility Performance Information”
	means Project Information designated as Refuelling Facility Performance Information either in the non-exhaustive list set out in Schedule 8 or in accordance with Clause 19.9;

	“Refuelling Facility” 


	shall mean a hydrogen delivery, storage and refuelling facility purchased and installed or to be purchased and installed by the Contractor on the Refuelling Site for the purposes of delivering and storing Hydrogen to/at the Refuelling Site and dispensing Hydrogen to the Vehicles and which shall comprise of the Delivery Facility,  Hydrogen Facility and the Dispensing Facility (unless indicated otherwise in this Contract);

	“Refuelling Site”
	shall mean the proposed site for a Refuelling Facility at Lea Interchange - Temple Mills Lane, London, (or alternative site agreed pursuant to Clause 3); 

	“Required Quantity” 
	shall mean the quantity of Hydrogen required for the purposes of operation of the Vehicles during each day of the Supply Period provided such quantity does not exceed the Upper Limit or fall below Lower Limit and the Company does not dispense Hydrogen outside the Expected Refuelling Window as set out in Clause 8.2;

	
	

	“Supply Period”


	shall mean a period from commencing on and including the Effective Date until the Expiry Date unless extended or terminated in accordance with the Contract;

	“Technical Specification”
	means the technical, operational, and other  specifications set out in Schedule 2;

	“Tender Information”

“Tower Transit”
	means Project Information, including any précis of Tender Information, designated as Tender Information either in the non-exhaustive list set out in Schedule 8 or in accordance with Clause 19.9;

shall mean Tower Transit Operations Ltd, a company registered in England under company number 08314506

	“TfL”
	Transport for London, a statutory corporation established under the Greater London Authority Act 1999;

	“TfL Group”
	shall mean TfL and any subsidiary (as defined in section 736 of the Companies Act 1985) thereof from time to time including the Company and reference to any “member of the TfL Group” shall refer to TfL or any such subsidiary;

	“Trade Secret Information”


	shall mean the categories of information specified in Schedule 4 which the Contractor considers to be a trade secret and which it wants to protect from becoming generally available to the public;

	“VAT”
	shall mean value added tax as provided for in the Value Added Tax Act 1994 and any tax replacing the same or of a similar nature;

	“Vehicles”


	shall mean the Buses and/or other hydrogen powered vehicles owned, leased or operated by the Company or member of the TFL Group or a GLA Body. 

	“Year”
	the twelve month period from and including the Effective Date (or any consecutive period of twelve months thereafter during the Supply Period or any shorter period commencing on a day immediately following the end of a Year and ending on the expiry or termination of Agreement).


In this Contract:

1.2 a reference to the singular includes the plural and vice versa, and a reference to any gender includes all genders;

1.3 a reference to any statute, enactment, order, regulation or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as amended or re-enacted by any subsequent statute, enactment, order, regulation or instrument and shall include all statutory instruments or orders made pursuant to it whether replaced before or after the date of the Contract;

1.4 a reference to any document other than as specified in Clause 1.3 and save as expressed otherwise shall be construed as a reference to the document as at the date of execution of the Contract;  

1.5 headings are included in the Contract for ease of reference only and do not affect the interpretation or construction of the Contract;

1.6 references to Conditions and Schedules are, unless otherwise provided, references to conditions of, and schedules to, the Contract and any reference to a paragraph in any Schedule shall, in the absence of provision to the contrary, relate to the paragraph in that Schedule;

1.7 in the event, and only to the extent, of any conflict between the Conditions and the Schedules, the Conditions prevail, except where the conflicting part of the Schedule is explicitly expressed to take precedence;

1.8 the Schedules form part of the Contract and will have the same force and effect as if expressly set out in the body of the Contract; 

1.9 the expression “person” means any individual, firm, body corporate, unincorporated association, partnership, government, state or agency of a state or joint venture; and

1.10 the words “including”, “includes” and “included” will be construed without limitation unless inconsistent with the context.

2. COMMENCEMENT AND DURATION2 TC "
COMMENCEMENT AND DURATION" \l 1 

2.1 The Contract shall commence on the Effective Date and shall continue until the Expiry Date unless and until terminated in accordance with the provisions set out in Clause 24 (Termination) or elsewhere in this Contract.

3. AUTHORISATIONS AND PLANNING PERMISSION3 TC "
AUTHORISATIONS AND PLANNING PERMISSION" \l 1 

3.1 The Contractor reasonably believes that it does not require any Authorisations in order to lawfully carry out its obligations pursuant to this Agreement. The Parties acknowledge that it is intended that the Bus Depot Operator shall be responsible for ensuring that all relevant Authorisations are maintained in order to lawfully and safely operate the Bus Depot and the Refuelling Facility (except in the case of the Refuelling Facility, the Contractor shall do so where it is better placed to do so).

3.2 The Parties acknowledge that it is intended that the Bus Depot Operator shall assume ultimate responsibility for the operation of the Bus Depot including responsibility in relation to the operation of the Refuelling Facility.  The matrix attached at Schedule 6 has been prepared by the Contractor as a non-binding indication of the allocation of responsibility between the Company, the Bus Depot Operator and the Contractor with regards to complying with any relevant Authorisations and Health and Safety Laws to construct and lawfully operate the Bus Depot.

3.3 The Company shall and shall use reasonable endeavours to procure that the other Consuming Parties shall ensure that when it and other Consuming Parties undertake activities at the Refuelling Facility the Consuming Parties shall comply with any Authorisations that may be reasonably applicable to them.  The Contractor shall ensure that when it undertakes activities at the Refuelling Facility it shall comply with any Authorisations that may be reasonably applicable to it.

4. PROPERTY RIGHTS 4 TC "
PROPERTY RIGHTS " \l 1 

4.1 The Contractor shall retain full ownership of the Refuelling Facility and the Company and the Contractor shall work together to ensure that the Contractor is granted adequate and proper rights at the Refuelling Site, including but not limited to:

4.1.1 the right for the Contractor to use any facilities available at the Refuelling Site that are reasonably necessary in order to install and operate the Refuelling Facility; and 

4.1.2 the right for the Contractor to use electricity, water, gas and any other utilities that are reasonably necessary which shall be supplied by the lessor up to the connecting valve on the equipment installed and/or in operation at the Refuelling Facility;

to enable the Contractor to fulfil its obligations in this Contract. Although the exact ownership structure of the Bus Depot is not known at the date of this Contract, the Parties acknowledge that the rights to be granted to the Contractor operate the Refuelling Facility at the Refuelling Site will be granted in a lease or a sub-lease which will exclude the security of tenure provisions of the Landlord and Tenant Act 1954.

4.2 The Contractor shall grant the Company and any member of the TfL Group and any GLA Body (as applicable) a licence to access and use the Refuelling Facility subject to the terms and conditions of this Contract. 

5. THE REFUELLING FACILITY5 TC "
THE REFUELLING FACILITY" \l 1 

5.1 The Parties acknowledge and agree that the Contractor may initiate the procurement of the equipment necessary to maintain the Refuelling Facility and take other ancillary steps to ensure the Refuelling Facility is fully operational.
5.1.1 In circumstances where the Contractor is notified that a third party expert appointed by the Company Project Manager reasonably decides that whole or part of the Refuelling Facility does not comply with applicable Health and Safety Laws, the Contractor shall have the right to appoint an independent health and safety expert to carry out health and safety tests at the Refuelling Facility.  If the Contractor’s independent health and safety expert determines that the Refuelling Facility does not comply with applicable Health and Safety Laws, the Contractor shall within ten (10) Business Days, or shall other period as agreed between the Parties, commence work to correct the health and safety deficiencies identified by the Contractor’s independent health and safety expert at the Contractor’s own cost and expense.  

5.2 For the duration of the Contract: 

5.2.1 the Contractor shall be responsible for maintaining at its expense in proper operating condition the Refuelling Facility;

5.2.2 the Contractor shall provide, at its expense and as set out in Schedule 2  all necessary training to personnel of the Company or member of the TfL Group, any GLA Body (as applicable), the Bus Depot Operator, or their authorised representatives who have a direct operational need to understand the operation of the Dispensing Facility and any other related equipment together with all information as the Contractor may consider reasonably necessary or as the Company may reasonably require including without limitation manuals or other documentation containing all relevant information relating to the handling and use of the Hydrogen and operation of the Dispensing Facility and generally in relation to the use of the Dispensing Facility.  Such training shall include an explanation of the relevant documentation provided by the Contractor.  

5.2.3 The Contractor shall not transfer, encumber, pledge, credit, hire out, dispose of, mortgage, assign, or grant any lien, option, right of first refusal, pre-emption or security over the whole or part of the Refuelling Facility or enter into any other arrangement having similar effect with any third party.  The Contractor shall not use the Refuelling Facility or make Hydrogen available through the Refuelling Facility to supply Hydrogen to any third party (other than the Consuming Parties) save that The Contractor may use the Delivery Facility to deliver Hydrogen to third parties from time to time provided always that any such deliveries shall not relieve the Contractor from its performance, obligations or liabilities pursuant to this Contract.

5.2.4 The Contractor will maintain accurate metering equipment for the purpose of measuring the quantity of Hydrogen dispensed and will provide access to that metering equipment at such times as may reasonably be requested by the Company to authorised personnel for the purpose of verifying the accuracy of the metering equipment.  

5.2.5 The Company, any member of the TfL Group, any GLA Body (as applicable) and their authorised representatives shall have access to the Dispensing Facility on every day of the Supply Period provided that:

5.2.5.1 all attendees must have completed any and all relevant training provided by the Contractor pursuant to this Clause 5 before handling, using or operating the Dispensing Facility;

5.2.5.2 all attendees who have completed any and all relevant training provided by the Contractor pursuant to this Clause 5 and who need to attend to and use the Dispensing Facility for operational purposes shall be issued individual Personal Identification Numbers (PIN) and shall always use such numbers during attendance at the Refuelling Facility.  Individual PIN numbers will only be used by the individuals to whom they were assigned and shall not be reused or loaned to other individuals; 

5.2.5.3 where there is no direct operational need for the attendees to have access, the Contractor is given at least 5 Business Days’ notice of such visit and is given the opportunity to accompany the attendee if deemed appropriate;

5.2.5.4 the Company shall not allow any person to access the  Hydrogen Facility without obtaining the prior written consent of the Contractor and the Contractor reserves the right to accompany any attendees if deemed appropriate. 
5.2.5.5 A local security procedure shall be agreed between the Parties to ensure that there is no unauthorised access to or use of the Refuelling Facility.  

6. HEALTH AND SAFETY6 TC "
HEALTH AND SAFETY" \l 1 

6.1 The Contractor shall ensure that the Hydrogen and the Refuelling Facility shall comply with and all applicable laws, including but not limited those in relation to the environment and all Health and Safety Laws, in the UK and Europe and that it is suitable for the purposes of meeting the Contractor’s obligations under this Contract.  In addition the Contractor will ensure that (i) the Refuelling Facility is installed, maintained and operated and that (ii) Hydrogen is supplied in accordance with the HSSE Standards.

6.2 The Company shall and  shall ensure the Consuming Parties and their authorised representatives shall:

6.2.1 comply with any reasonable written instruction given by the Contractor or documentation issued by the Contractor in relation to the handling and use of the Hydrogen and operation of the Dispensing Facility and generally in relation to the use of the Refuelling Facility; and 

6.2.2 cooperate with the Contractor to the extent that may be necessary to ensure that both the Contractor and the Company, any Consuming Party and its authorised representatives, comply with the Health and Safety Laws and the HSSE Standards (as applicable);

save that where the Contractor is present at the Refuelling Site and it is impractical to issue written instructions the Contractor or any of its representatives may issue verbal instructions in relation to the handling and use of the Hydrogen and operation of the Dispensing Facility and generally in relation to the use of the Refuelling Facility to the Company (including the vehicles operator nominated by the Company) together with any Consuming Party and its authorised representatives. In such cases, the Contractor or its representative shall provide written confirmation of the verbal instructions to the Company Project Manager as soon as reasonably practicable.

6.3 The Company will ensure any reasonable instruction given or documentation issued by the Contractor to the Company pursuant to Clause 6.2 are provided to such of the Company’s officers, employees, contractors, sub-contractors, servants and agents, together with officers and employees of the Consuming Party who need to know the same in connection with the handling and use of Hydrogen and operation of the Dispensing Facility. The Contractor reserves the right to amend and update its HSSE Standards from time to time and will issue revised HSSE Standards to the Company (where applicable) as soon as reasonably practicable following any revision or update.  In the event such amendments or updates reasonably require the Contractor to provide supplementary training outside the scope of Schedule 2 the Contractors shall notify the Company in writing and the Parties shall agree such additional training, including the cost thereof, as may be reasonable.
6.4 The Company shall ensure that its personnel and authorised representatives who use the Refuelling Facility receive training from the Contractor in accordance with Clause 5.2.2 and that only such persons are permitted to use the Refuelling Facility.
6.5 The Contractor and the Company acknowledge that health and safety and environmental knowledge, practice and procedures relating to Hydrogen will develop during the term of the Contract and agree to co-operate with each other to develop and refine best health and safety and environmental practices.  

6.6 To ensure safe fuelling of the Vehicles and safe operation of the Refuelling Facility, the Company (including subcontractors and authorised representatives or Consuming Party, Bus Depot Operator and their subcontractors and authorised representatives) shall not tamper with, change or dislodge the fuelling equipment installed on the Vehicles or at the Dispensing Facility. 
6.7 The Company shall as soon as reasonable practicable notify the Contractor’s Representative of any problems it encounters at the Refuelling Facility or in connection with the use or handling of Hydrogen.
6.8 If the Company becomes aware of any proposed change relating to the design or operation of the Bus Depot which may impact upon the safe operation of the Refuelling Facility, the Company shall notify the Contractor as soon as reasonably practicable so that the Parties can meet to discuss a safe implementation of such change prior to the Company or the Bus Depot Operator (as applicable) taking any action to implement such change.
6.9 Neither Party shall be required to perform any of its obligations under this Contract if one Party, in good faith, reasonably believes:

6.9.1 such performance by the other Party shall entail a material breach of any applicable Health and Safety Laws; or

6.9.2 that the other Party has materially breached any applicable Health and Safety Laws and such breach is ongoing.

In the event of the foregoing, it shall promptly notify the other Party in writing and the Parties shall meet as soon as reasonably practicable to discuss, in good faith, how to remedy the circumstances giving rise to the cessation of performance so that performance can be resumed.

6.10 If the Parties are unable to reach agreement on such remedy within twenty (20) Business Days of the date of receipt of the notice (referred to above) by the other Party and the circumstances detailed in Clauses 6.9.1 or 6.9.2 continue to apply, the Company shall refer the issue to an independent health and safety expert (the “Expert”) who shall determine whether or not one of the circumstances in Clauses 6.9.1 or 6.9.2 has arisen or applies.  The Expert shall also determine what remedy he considers appropriate to resolve the issue, and at whose cost such that performance can be resumed.  The costs of the Expert shall be borne equally between the Parties or as the Expert shall otherwise direct.

6.11 The Parties shall (acting reasonably) agree to the Expert’s determination and implement such remedy such that performance can be resumed.  If one Party, acting reasonably and in good faith does not agree with the Expert’s determination, such Party shall have the right to terminate the Contract upon 20 Business Days’ notice in writing to the other Party provided that such right to terminate shall cease and that Party be deemed to have accepted the Expert’s determination if such right is not exercised within 30 Business Days of the date of the Expert’s determination (which shall be in the form of a written report). 

7. SUPPLY OF HYDROGEN7 TC "
SUPPLY OF HYDROGEN" \l 1 

7.1 During each four week period of the Supply Period, starting from and including the Effective Date, the Contractor shall, subject to the terms of this Contract and particularly Clause 8, make available and supply to the Consuming Parties the Required Quantity by means of the Refuelling Facility.  

7.2 During each four week period of the Supply Period, starting from and including the Effective Date, the Contractor shall, subject to the terms of this Contract and particularly Clause 8, make available and supply Hydrogen (in addition to the Required Quantity of Hydrogen) to the Consuming Parties by means of the Refuelling Facility (the “Additional Hydrogen”) provided that:

7.2.1 the amount of Additional Hydrogen does not exceed 50 kilograms per day (or the amount indicated in the row headed “Refuelling capacity for Vehicles excluding Buses” in Schedule 2, whichever is the greater) and is only dispensed by the Consuming Parties between 9am and 5pm and not during the Expected Refuelling Window for that particular day;

and

7.2.2 such obligation to make available and supply Additional Hydrogen shall not apply during the 48 hour period referred to in Clause 8.4.

In the event the Consuming Parties wish to dispense the Additional Hydrogen between 5pm and 9am or during the Expected Refuelling Window  and/or wish to dispense more than 50 kilograms of Additional Hydrogen per day (or the amount indicated in the row headed “Refuelling capacity for Vehicles excluding Buses” in Schedule 2, whichever is the greater)  the Company shall notify the Contractor and the Parties shall meet to discuss the same and use their reasonable endeavours to agree any changes that may be appropriate.
7.3 The Contractor shall make the Refuelling Facility available to supply the Required Quantity to the Consuming Parties for at least 360 days in any Year from and including the Effective Date (provided that one of those 360 days in any such Year does not include the 25 December in such Year).

7.4 The Parties will consult at such times as may be required to review any proposed changes to the Hydrogen Purity Specifications or Technical Specification and any amendments to the Hydrogen Purity Specifications or Technical Specification will be recorded in writing between the Parties.

8. QUANTITIES OF HYDROGEN8 TC "
QUANTITIES OF HYDROGEN" \l 1 

8.1 The Parties acknowledge that the Refuelling Facility has been designed to dispense quantities and quality of Hydrogen in accordance with Hydrogen Purity Specifications and Technical Specification. 
8.2 The Company reasonably believes that ten (10) Buses will on average dispense approximately 140 kilograms of Hydrogen per day in order for eight (8) buses to complete the Company’s bus route.  The Contractor shall make available the Required Quantity to the Consuming Parties by means of the Refuelling Facility at the Refuelling Site provided that: 

8.2.1 the current amount of Hydrogen actually dispensed in aggregate by the Consuming Parties in any one calendar day is not less than 100 kilograms per day (the “Lower Limit”) and not greater than 320 kilograms per day (the “Upper Limit”).
8.2.2 following the operational commencement of two additional Buses in March 2017,  the amount of Hydrogen actually dispensed in aggregate by the Consuming Parties in any one calendar day is not less than 140 kilograms per day (the “Lower Limit”) and not greater than 320 kilograms per day (the “Upper Limit”).  This increase to 140 kilograms per day (the “Lower Limit”) will be put in place the earlier of the actual date the additional buses first fuel or 01 April 2017.
8.2.3 the Consuming Parties only dispense Hydrogen within a continuous four hour period during any such calendar day.  The Parties acknowledge and agree that the typical four hour period is expected to commence between 10pm and 1 am on a calendar day (the “Expected Refuelling Window”) and that there must be not less than 22 hours between the start times of consecutive refueling windows. 

8.3 Subject to Clause 8.4, the Consuming Parties shall, to the extent that Vehicles are available for fuelling, use reasonable endeavours to dispense the Required Quantity during each four week period of the Supply Period.

8.4 Where the Company knows or becomes aware of a “major fluctuation” (as defined in Schedule 2) in daily demand the Company shall immediately inform the Contractor. The Contractor shall meet such change in demand profile provided that:

8.4.1 as a result of such “major fluctuation” the Required Quantity will not be greater than the Upper Limit; and

8.4.2 such “major fluctuation” is notified by the Company to the Contractor with a minimum of 48 hours’ notice before such “major fluctuation” takes effect to allow for transportation scheduling.

9. CONTRACT PRICE AND VALUE ADDED TAX9 TC "
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9.1 The Contractor shall be entitled to submit an invoice to the Company for the single Milestone Payment in accordance with schedule of payments as set out in Schedule 3.

9.2 During the Supply Period, the Contractor shall be entitled to submit invoices to the Company in arrears at the end month for:

9.2.1 the volume of Hydrogen dispensed by the Consuming Parties at the Refuelling Facility in each calendar month at the Hydrogen Price;

9.2.2 the Operating Cost in each calendar month period;

and subject to the remaining provisions of this Clause 9 the Company shall pay such invoices within 30 days of the date of receipt of the relevant invoice.

9.3 Without prejudice to Clause 8.4, the Company and the Contractor shall in good faith also review the Hydrogen Price and the Operating Cost in relation to the Hydrogen supplied through the Refuelling Facility.  The Parties shall in good faith meet and agree any adjustments to the Hydrogen Prices and the Operating Cost that may arise as a consequence of (1) market developments and/or (2) market conditions and/or (3) efficiencies and/or economies of scale of the Contractor operating another refuelling facility and/or supplying additional Hydrogen or (4) adverse effects of currency exchange rate on AP production cost or (5) if generally the cost of production decreases and/or supply of Hydrogen increases or decreases at any time during the Supply Period for whatever reason (such agreement not to be unreasonably withheld or delayed).  

9.4 All invoices submitted by the Contractor shall be clear, concise, accurate, adequately descriptive and in the format agreed between the Contractor and the Company and in particular shall quote the Contract Number as listed on the front cover of this Contract, the Company SAP number as provided by the Company from time to time and state the details of the Hydrogen in respect of which payment is claimed, including a breakdown of the Hydrogen consumption per Vehicle type during each four (4) week period. 

9.5 All invoices shall be submitted, along with all relevant supporting documentation, to the Company at the following address:

London Bus Services Limited

Accounts Payable

14 Pier Walk

LONDON
SE10 0ES
9.6 Any loss and/or additional expenses incurred by the Contractor in correcting and resubmitting any invoice shall be at the Contractor’s expense. 

9.7 If the Company, acting reasonably and in good faith, considers that any Milestone Payment, Hydrogen Prices, and/or Operating Cost claimed by the Contractor in any invoice have:

9.7.1 been correctly calculated and that such invoice is otherwise correct, the invoice shall be approved and payment shall be made by the bank transfer (Bank Automated Clearance System (BACS)) or such other method as the Company may choose from time to time within 30 days of receipt of such invoice. 

9.7.2 not been calculated correctly and/or if the invoice contains any other error or inadequacy, the Company shall notify the Contractor and the Parties shall work together to resolve the error or inadequacy as soon as reasonably practicable. Upon resolution, the Contractor shall submit a revised invoice to the Company and the provisions of this Clause 9.7.1 shall apply to such invoice.

9.8 Subject to Clause 9.7, unless otherwise expressly provided, the Milestone Payment, the Hydrogen Prices, and Operating Cost are inclusive of all costs and expenses and all ancillary and other works and expenditure, whether separately or specifically mentioned or described in the Contract or not, which are necessary to supply the Hydrogen or which may contingently become necessary to overcome difficulties in providing the same.

9.9 The Milestone Payment, the Hydrogen Prices, and Operating Cost payable under the Contract unless otherwise stated are exclusive of VAT and VAT where applicable must be shown as a separate charge.
9.10 For the avoidance of doubt, where the Contractor subcontracts any part of the Contract to a third party, the Contractor is responsible for the payments to that third party.

9.11 No payment by the Company (including any final payment) or act or omission or approval by the Company or Company Manager or Company Project Manager (whether related to payment or otherwise) shall:

9.11.1 indicate or be taken to indicate the Company’s acceptance or approval of all or any Hydrogen supplied or any act or omission of the Contractor or otherwise prejudice any rights, powers or remedies which the Company may have against the Contractor, or absolve the Contractor from any obligation or liability imposed on the Contractor under or by virtue of the Contract; or

9.11.2 prevent the Company from recovering any amount overpaid or wrongfully paid including payments made to the Contractor by mistake of law or fact.  Without prejudice to Clause 10, the Company shall be entitled to withhold such amount from any sums due to which may become due to the Contractor or the Company may recover such amount as a debt.

9.12 All payments made under the Contract shall be made in pounds sterling.

9.13 If any sum payable under this Agreement is not paid when due then, without prejudice to the other party’s other rights under this Agreement, that sum will bear interest from the due date until payment is made in full both before and after any judgment, at 1 per cent per annum over HSBC Bank plc base rate from time to time.  

10. SET OFF10 TC "
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All damages, costs, charges, expenses, debts, sums or other amounts properly due to the Company arising out of or attributable to the Contract may be deducted by the Company from monies due or which may become due to the Contractor under the Contract or the Company may recover such amounts which are due to it as a debt provided that the Company gives the Contractor 10 Business Days’ prior written notice.

11. LIQUIDATED DAMAGES 11 TC "
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11.1 The Parties agree that the provisions of this Clause 11 shall not apply until three (3) months from and including the Effective Date. 
11.2 The Parties agree that the provisions of this Clause 11 shall not apply where an outage of the hydrogen facility is undertaken by prior agreement with all parties.
11.3 Subject to Clauses 7.3 and 8.4, if during the Supply Period the Contractor fails to make available for consumption the Required Quantity to the Consuming Parties the Contractor shall pay to the Company (or in the event the Contractor fails to pay within 30 days of the date of such failure the Company may deduct from the Operating Cost and/or Hydrogen Price) by way of liquidated damages a sum equal to £REDACTED per Bus per day for each Bus that is unable to fully complete its daily diagrammed services due to such failure provided that the maximum sum payable in respect of all relevant Buses in respect of any particular day will be £REDACTED per day. 
11.4 The Parties agree that where liquidated damages become payable in accordance with Clause 11.3, the maximum period for which the Contractor shall be liable to pay liquidated damages is where the Contractor fails to make available for consumption the Required Quantity to the Consuming Parties for either a period of (i) three (3) continuous months or (ii) six (6) cumulative months, for the duration of the agreement.  After the expiry of such three (3) month continuous period or six (6) month cumulative period, whichever occurs first, the Parties shall meet to discuss the ongoing situation and to consider options available to the Parties in order for the Contractor to promptly meet its Hydrogen supply obligations under the Contract.  If, acting reasonably, Parties are unable to agree that the Contractor will be able to remedy the situation in order to promptly meet its obligations under the Contract, the Company shall be entitled to terminate the Contract pursuant to Clause 11.5. 

11.5 Subject to Clause 11.5.1, the payment of liquidated damages during any continuous period of three (3) months or cumulative period of six (6) months, whichever occurs first, during the Supply Period pursuant to this Clause 11 shall be the Company’s sole remedy in the event that the Contractor fails to supply the Required Quantity to the Consuming Parties during such period.  

11.5.1 Subject to Clause 11.4 where such failure continues after three (3) continuous months or six (6) cumulative months or further failure to supply occurs on any separate occasion after such period(s), the Company shall be entitled to terminate the Contract in accordance with Clause 24.2.2 for material breach from and including the date on which such failure first commenced and;

11.5.1.1 such termination shall be without prejudice to any rights or remedies the Company may have in relation to such failure;  and

11.5.1.2 liquidated damages shall no longer be the Company’s sole remedy for such breach (including the period of three (3) continuous months or six (6) cumulative months, whichever occurs first, from and including the date on which such failure first commenced).

11.6 The amount of liquidated damages specified in Clause 11.3 will be reviewed by the Company on the first anniversary of the Effective Date and each subsequent anniversary during the Supply Period and if upon any such review the Index Figure last published before the date of review shows an increase or decrease in relation to the Index Figure last published before the Relevant Date the amount of liquidated damages then in force under the terms of this Contract will be increased or decreased (as the case may be) in the same proportion.

11.7 For the purposes of this Clause 11:

11.7.1 “Index Figure” shall mean means the monthly figure given by the Retail Prices Index;

11.7.2 “Relevant Date” shall mean:

11.7.2.1 in the case of the first review the Effective Date;

11.7.2.2 for each subsequent review the date of the previous review;

11.7.3 “Retail Prices Index” shall mean the General Index of Retail Prices for all items which is published in the United Kingdom in the Monthly Digest of Statistics by the Office for National Statistics or any replacement of it.

11.8 The Parties acknowledge and agree that the liquidated damages sums set out in this Clause 11 are a genuine attempt to pre-estimate the loss which may be suffered by the Company.

12. CONTRACT MANAGEMENT12 TC "
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12.1 The Company authorises the Company Project Manager to act as the Company's representative in respect of all technical matters relating to the Contract and authorises the Company Manager to act as the Company’s representative in respect of all commercial matters relating to the Contract.  

12.2 The Company Project Manager and Company Manager may delegate any of their functions and may at any time revoke any such delegation.  Any such delegation shall be in writing and shall state which function is delegated and the person or persons to whom the same is delegated.  

12.3 No act, omission comment or approval of either the Company, the Company Project Manager or the Company Manager under or in connection with the Contract shall in any way operate to relieve the Contractor of its responsibility for performing the Contract.  

12.4 The Contractor authorises the Contractor’s Representative to act as its representative for all purposes of the Contract.   In the event that Contractor is required to change the Contractor’s Representative, the outgoing Contractor’s Representative shall provide an appropriate hand-over to the incoming Contractor’s Representative. The Contractor’s Representative cannot be changed without the prior written approval of the Company, such approval not to be unreasonably withheld or delayed.
12.5 The Company may by notice in writing to the Contractor object to any of the Contractor's personnel who have misconducted themselves or been incompetent or negligent and the Contractor shall immediately remove such person from performing the Contract and provide a suitable replacement (to be approved by the Company Project Manager, if they are key personnel).
12.6 The Contractor shall at all times during the term of the Contract co-operate, meet and share information with and act in good faith and in a collaborative manner with the Company, the Bus Supplier (including their respective employees, contractors, sub-contractors and/or agents)  and such third parties who are interested in or connected with the Project as the Company may reasonably designate including without limitation in relation to any design of fuelling systems, the supply of hydrogen and hydrogen consumption and ensuring hydrogen fuel deliveries do not disrupt operation of any (re)fuelling facility PROVIDED always that the Contractor shall not be obliged to disclose to the Bus Supplier  or any third party information of a commercially sensitive or price sensitive nature.
12.7 The Company shall, and shall use reasonable endeavours to ensure that the Consuming Parties and any relevant third parties shall, co-operate, meet and share information with and act in good faith and in a collaborative manner with the Contractor to provide such information to the Contractor as the Contractor may reasonably require regarding the Vehicles and the supply of hydrogen thereto.
12.8 The Contractor: 
12.8.1 shall keep the Company informed on a prompt basis of all material developments which may affect the subject matter of this Contract;
PROVIDED always that the Contractor shall not be obliged to disclose to the Company information of a commercially sensitive or price sensitive nature

and shall:

12.8.2 subject to Clause 19, provide the Company with reports and Project Information;

12.8.3 use reasonable endeavours to attend relevant and appropriate meetings related to this Contract (including but not limited to steering group meetings with the Company and/or TFL Group) and, where reasonable and appropriate for the Contractor to do so, to deliver presentations;

12.8.4 use reasonable endeavours to attend relevant and appropriate conferences including but not limited to delivering an agreed number of presentations and promoting hydrogen fuelled vehicles (provided that the Contractor reasonably agrees with the content of the presentation or promotion suggested by the Company);

as the Company may reasonably request from time to time.

13. SUB-CONTRACTING AND CHANGE OF OWNERSHIP13 TC "
SUB-CONTRACTING AND CHANGE OF OWNERSHIP" \l 1 

13.1 The Contractor shall not sub-contract all or any part of the Contract without the prior written consent of the Company, which shall not be unreasonably withheld or delayed. The Contractor may not sub-contract any or all of the Sub-Contracted Services to any third party (other than the Approved Sub-Contractor) without the prior written consent of the Company, which shall not be unreasonably withheld or delayed.
13.2 No approval by the Company of the use of the Approved Sub-Contractor shall in any way relieve the Contractor from any liability or obligation in relation to the subject matter of this Contract or otherwise under this Contract.  Where the Contractor sub-contracts all or any part of the Contract to any person, the Contractor shall:

13.2.1 ensure that such person is obliged to comply with all of the obligations and duties of the Contractor under the Contract insofar as they relate to the Contract or part of it (as the case may be) which that sub-contractor is required to provide; 

13.2.2 be responsible for payments to that person; and

13.2.3 remain solely responsible and liable to the Company for any breach of the Contract or any performance, non-performance, part-performance or delay in performance of the Contract by any sub-contractor to the same extent as if such breach, performance, non-performance, part-performance or delay in performance had been carried out by the Contractor.

13.3 The Contractor shall give notice to the Company in the event that there is any change in the ownership of the Contractor or the Holding Company where such change relates to 50% or more of the issued share capital of the Contractor or the Holding Company such notice to be given within 10 Business Days of the date on which such change takes effect. 
13.4 The Company may sub-contract all or any part of the Contract to:

13.4.1 Government Agency, GLA Body or member of the TfL Group without the prior written consent of but on prior notification the Contractor; and 

13.4.2 any other third party with the prior written consent of the Contractor (such consent not to be unreasonably withheld or delayed).

14. CONFLICT OF INTEREST14 TC "
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14.1 The Contractor warrants that it does not and will not have at the Contract Commencement Date any interest in any matter where there is or is reasonably likely to be a conflict of interest with the subject matter of the Contract or any member of the TfL Group or GLA Body, save to the extent fully disclosed to and approved by the Company.

14.2 The Contractor shall check for any conflict of interest at regular intervals throughout the Contract and in any event not less than once in every six months and shall notify the Company in writing immediately upon becoming aware of any actual or potential conflict of interest with the subject matter of the Contract or any member of the TfL Group or GLA Body and shall work with the Company to do whatever is necessary (including the separation of staff working on, and data relating to, the subject matter of the Contract from the matter in question) to manage such conflict to the Company’s satisfaction, provided that, where the Company is not so satisfied, it may terminate the Contract in accordance with Clause 24 (Termination).

15. WARRANTIES AND UNDERTAKING15 TC "
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15.1 The Contractor warrants to the Company that the Hydrogen and separately the Refuelling Facility shall: 
15.1.1 be produced and supplied in a good and workmanlike manner and in accordance with the Contract (including the Hydrogen Purity Specifications and Technical Specification);

15.1.2 be produced and supplied with the highest care, skill and diligence to be expected of appropriately qualified and experienced persons (of a professional level if appropriate) with skill and experience in supplying hydrogen and separately a refuelling facility of a similar scope, type, nature and complexity to that required under the Contract;

15.1.3 meet all of the requirements set out in the Contract (including the Hydrogen Purity Specifications and Technical Specification) or as reasonably inferred from the Contract and shall (at its own expense) upon request by the Company prove to the Company’s entire satisfaction that the condition of the Hydrogen and separately the Refuelling Facility complies with the standards required or reasonably inferred under the Contract (including the Hydrogen Purity Specifications and Technical Specification);

15.1.4 ensure that the Hydrogen and separately the Refuelling Facility supplied shall be of satisfactory quality and fit for any purpose expressly held out by the Company or made known to the Contractor at the time the Contract is made;

15.1.5 comply with all statutory requirements of any Act of Parliament, statutory instrument or order or any other regulation having force of law or bye-law and all regulatory requirements relevant to the Contractor’s or the Company’s business from time to time in force or which may become applicable to the sale and supply of the Hydrogen and separately applicable to the Refuelling Facility.

15.2 Without prejudice to any warranties expressed elsewhere in the Contract or implied by law, the Contractor warrants, represents and undertakes to the Company that the Contractor:

15.2.1 the Contractor has full capacity and authority and all necessary licences, permits, permissions, powers and consents (including, where its procedures so require, the consent of its holding company as require, the consent of its holding company as defined in section 736 of the Companies Act 1985) to enter into and to perform the Contract; and 

15.2.2 is aware of the purposes for which the Hydrogen and separately the Refuelling Facility are required and acknowledges that the Company is reliant upon the Contractor’s expertise and knowledge in the provision of the Hydrogen and separately the Refuelling Facility; and 

the Contract is executed by a duly authorised representative of the Contractor.

15.3 The Contractor shall provide all labour needed by it to comply with its obligations under the Contract:

15.3.1 with the highest degree of skill, care and diligence normally exercised by recognised professional firms or by highly skilled and experienced contractors providing services of a similar scope, type and complexity to the labour under this Contract and with sufficient resources;

15.3.2 in conformance in all respects with the Contract (including the Hydrogen Purity Specifications and Technical Specification and so that they fulfil the purpose indicated by the Contract (including the Hydrogen Purity Specifications and Technical Specification); and 

15.3.3 in a safe manner and free from any unreasonable or avoidable risk to any person’s health and well-being and in an economic and efficient manner.

15.4 All materials, equipment and goods used or supplied by the Contractor in connection with the Contract shall be of satisfactory quality within the meaning of the Sale of Goods Act 1979 (as amended), sound in design and in conformance in all respects with the Contract (including the Hydrogen Purity Specifications and Technical Specification). 

15.5 All documents, drawings, work prepared or developed by the Contractor or supplied to the Company under the Contract shall not infringe any Intellectual Property Rights or any other legal or equitable right of any person. 

15.6 If the Contractor is in material breach of any of its warranties and/or obligations under this Clause 15 and/or any of its other obligations under the Contract the Company shall give written notice to the Contractor specifying the breach and the remedial steps required and the Contractor shall promptly remedy any/or re-perform its obligations under the Contract or part of them at its own expense to ensure compliance with such warranties and/or obligations. In the event that the Contractor fails to remedy the breach in accordance with this Clause 15, the Company may (without prejudice to its other rights, powers or remedies) procure or require the Contractor to procure the provision of any Hydrogen or any remedial action in respect of any Hydrogen from an alternative remedial contractor.  The Company shall be entitled to recover from the Contractor all additional cost, loss and expense reasonably and properly incurred by the Company and attributable to the Company procuring such Hydrogen or remedial action from such alternative contractor PROVIDED that prior to authorising remedial action by any alternative contractor, the Company shall seek advice from the Contractor regarding any health, safety and environmental risks and/or any risk of damage to the Hydrogen or the Refuelling Facility associated with the provision of services by an alternative contractor and take all necessary steps to prevent any such health safety and environmental risks or any damage from arising. 

15.7 Each warranty in this Clause 15 shall be construed as a separate warranty and shall not be limited or restricted by reference to, or reference from, the terms of any other warranty or any other term of the Contract.

16. COMPLIANCE WITH LAWS AND OTHER RULES16 TC "
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16.1 Whilst present on any TfL Group premises and/or the Refuelling Site the Contractor shall ensure that its personnel observe at all times all rules and safety requirements applicable to the premises notified to the Contractor by the Company Project Manager or his authorised representative in relation to supplying the Hydrogen.  The Company Project Manager or his authorised representative may notify the Contractor that certain of the Contractor’s personnel have not complied with such rules and safety requirements and the Contractor or Company may ask such personnel at any time to leave the premises in which event they shall do so immediately.

16.2 The Contractor acknowledges the Company’s statutory duty to provide or secure safe and efficient Bus services and shall at all times during the Contract have regard to such duties and the Contractor shall not in the performance of the Contract endanger the safety of or interfere with the convenience of the public and shall minimise any disruption to the same.

16.3 In addition to the general requirement of Clause 16.2 the Contractor shall comply and shall ensure the compliance of its subcontractors with all Health and Safety Laws applicable to the performance of its obligations in the Contract. 

16.4 Save as otherwise provided in Clause 3 the Contractor shall be responsible for obtaining and keeping in force any Authorisations that may be necessary for the performance of the Contract from any relevant local authority or any other body.  

16.5 The Contractor:

16.5.1 shall promptly notify the Contractor’s personnel and the Company of any health and safety hazards that exist or may arise in connection with the supply and/or the performance of the Hydrogen;

16.5.2 shall provide the Hydrogen in compliance with all requirements of all Acts of Parliament, statutory instruments, court orders, regulations, directives, European Community decisions (insofar as legally binding), bye-laws, treaties and other regulatory requirements relevant to the Contractor’s business and/or the Company’s business, from time to time in force which are or may become applicable to the Hydrogen. The Contractor shall promptly notify the Company if the Contractor is required to make any change to the Hydrogen for the purposes of complying with its obligations under this Clause 16.5.2;

16.5.3 without limiting the generality of Clause 16.5.2, shall not unlawfully discriminate, and shall ensure that the Contractor’s personnel do not unlawfully discriminate within the meaning and scope of the Sex Discrimination Act 1975, Race Relations Act 1976, the Disability Discrimination Act 1995, Employment Equality (Sexual Orientation) Regulations 2003, Employment Equality (Religion or Belief) Regulations 2003 and any other relevant enactments in force from time to time relating to discrimination in employment;

16.5.4 acknowledges that the Company is under a duty under section 71 of the Race Relations Act 1976 to have due regard to need to eliminate unlawful racial discrimination and to promote equality of opportunity and good relations between persons of different racial groups. In performing its obligations under this Contract, the Contractor shall reasonably assist and cooperate with TfL and/or the Company where possible in satisfying this duty;

16.5.5 acknowledges that TfL is under a duty by virtue of a direction under section 404(2) of the Greater London Authority Act 1999 to have due regard to the need to:

16.5.5.1 promote equality of opportunity for all persons irrespective of their race, sex, disability, age, sexual orientation or religion;

16.5.5.2 eliminate unlawful discrimination; and 

16.5.5.3 promote good relations between persons of different racial groups, religious beliefs and sexual orientation

and in performing its obligations under this Contract, the Contractor shall assist and co-operate with the Company where reasonably possible to enable TfL to satisfy its duty; and 

In all cases, the costs of compliance with this Clause 16 shall be borne by the Contractor. 

16.6 The Company’s workplace harassment policy (“Policy”) as up-dated from time to time (copies of which are available on request from the Company) requires the Company’s own staff and those of its contractors to comply fully with the Police to eradicate harassment in the workplace. Without prejudice to Clause 16.5, the Contractor shall

16.6.1 ensure that its staff, and those of its sub-contractors, working on the Refuelling Site are fully conversant with the requirements of the Policy;

16.6.2 fully investigate allegations of workplace harassment in accordance with the Policy; and 

16.6.3 ensure that appropriate, effective action is taken where harassment is found to have occurred. 

17. CONFIDENTIALITY AND ANNOUNCEMENTS 17 TC "
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17.1 The Company acknowledges that all Contractor Information and all Intellectual Property Rights in Contractor Information are and will remain the sole and exclusive property of Contractor or its relevant Affiliate.

17.2 The Contractor acknowledges that all Company Information and all Intellectual Property Rights in the Company Information are and will remain the sole and exclusive property of the Company or any member of the TfL Group as the case may be.

17.3 The Company acknowledges that it will not be in the Contractor’s commercial interests to disclose the Trade Secret Information to third parties. To the extent that the Company receives or has received any information identified as Trade Secret Information from the Contractor, the Company agrees that it will not disclose such Trade Secret Information to any third party at any time during the term of this Contract or for a period of five (5) years after termination of this Contract provided that such information has been marked as “Confidential: Schedule 4 Information”.
17.4 Subject to Clause 17.6 (and unless otherwise permitted pursuant to Clause 19.11 in relation to use and disclosure of Project Information), the Company shall:

17.4.1 keep confidential all Contractor Information for a minimum of ten (10) years from the date of receipt of Contractor Information and shall use at least the same standard of care in the storage, transportation and handling of the Contractor Information as the Company normally uses in respect of its own proprietary data and information so as to prevent theft and unauthorised copying or disclosure of the Contractor Information;

17.4.2 not allow any persons to have unauthorised access to Contractor Information; and

17.4.3 not disclose any Contractor Information to any person without the Contractor’s prior written consent unless falling within the circumstances specified in Clause 17.6.
17.5 Subject to Clause 17.6, the Contractor shall:

17.5.1 keep confidential all of the Company Information for a minimum of ten (10) years from the date of receipt of Company Information and shall use at least the same standard of care in the storage, transportation and handling of the Company Information as the Contractor normally uses in respect of its own proprietary data and information so as to prevent theft and unauthorised copying or disclosure of the Company Information;

17.5.2 not allow any persons to have unauthorised access to the Company Information; and
17.5.3 not disclose any of Company Information to any person without the Company’s prior written consent unless falling within the circumstances specified in Clause 17.6.

17.6 Notwithstanding the provisions of Clauses 17.1 to 17.5, in the circumstances set out below a Party shall not be required to obtain the prior written consent of the other Party in respect of disclosure of Contractor Information or of Company Information, as applicable, and each Party is hereby authorised to make such disclosure:
17.6.1 to directors, officers and employees of such Party and of its Affiliates or group members (or TfL Group or GLA Bodies in the case of the Company), as appropriate, to the extent required for the proper performance of a Party's obligations under the Contract PROVIDED THAT such Party shall ensure that such directors, officers and employees keep Contractor Information or the Company Information, as applicable, confidential on the same terms as are provided in this Clause 17;
17.6.2 to consultants, contractors (including sub-contractors) and agents of such Party, as appropriate, to the extent required for the proper performance of a Party's obligations under the Contract PROVIDED THAT such Party shall ensure that such consultants, contractors (including sub-contractors) and agents keep Contractor Information or the Company Information, as applicable, confidential on the same terms as are provided in this Clause 17;
17.6.3 to persons professionally engaged by either Party, provided that they in turn are required by that Party to treat the information disclosed as confidential;

17.6.4 to any Governmental Agency having jurisdiction over that Party provided that the Party (i) promptly and prior to such disclosure notifies the other Party specifying what Contractor Information or Company Information, as applicable, is required to be disclosed and to whom and (ii) provides reasonable cooperation to the other Party in the event that the other Party elects to challenge the validity of the requirement to disclose;

17.6.5 to the extent required by any applicable laws or judicial process provided that the Party (i) promptly and prior to such disclosure notifies the other Party specifying what Contractor Information or Company Information, as applicable, is required to be disclosed and to whom and (ii) provides reasonable cooperation to the other Party in the event that the other Party elects to challenge the validity of the requirement to disclose;

PROVIDED THAT

(a) the disclosing Party shall keep the disclosure of Contractor Information or Company Information, as applicable, to the minimum necessary for the purposes for which it is disclosed;

(b) where disclosure is made to any third party referred to in Clauses 17.6.1, 17.6.2 or 17.6.3 any disclosure or use of Contractor Information or Company Information, as applicable, so disclosed to it by any such third party for purposes other than relating to the Contract shall be deemed to be an unauthorised disclosure or use by the Party disclosing the same; and

(c) the disclosing Party shall use reasonable endeavours to enforce any such confidentiality provisions at the request of the non-disclosing Party.

17.7 The Company shall not and shall procure that any member of the TfL Group does not for a period of five (5) years from the date of expiry or termination of the Contract make any use of any of Contractor Information or any part of it except for performance of the Company’s obligations under the Contract, unless the Company is permitted to do so under the Contract. 

17.8 The Contractor shall not and shall procure that its Affiliates do not for a period of five (5) years from the date of expiry or termination of the Contract make any use of any of Company Information or any part of it except for performance of Contractor's obligations under the Contract, unless Contractor is permitted to do so under the Contract.

17.9 Upon the termination or expiry of the Contract, the Company shall (except to the extent that the Company is legally obliged to retain one copy of documents or records) as soon as reasonably practicable deliver to the Contractor (or, in the case of Contractor Derived Information, destroy) all Contractor Information which is in its possession or control and is in a form capable of return, and shall delete or erase all such material contained in an electronic form.

17.10 Upon the termination or expiry of the Contract, the Contractor shall (except to the extent that Contractor is legally obliged to retain one copy of documents or records) as soon as reasonably practicable deliver to the Company all of the Company Information which is in its possession or control and is in a form capable of return, and shall delete or erase all such material contained in an electronic form

17.11 The obligations set out in Clauses 17.1 to 17.9 shall not apply to any Contractor Information or Company Information, as appropriate, which:-

17.11.1 the receiving Party can show by documentary evidence was already in its lawful possession and at its free disposal before the disclosure by the disclosing Party; or

17.11.2 is hereafter lawfully disclosed to the receiving Party without any obligations of confidence, by a third party who has not derived it directly or indirectly from the disclosing Party; 

17.11.3 is or becomes generally available to the public in any printed publication in general circulation through no act or default on the part of the receiving Party or

17.11.4 is developed by the receiving Party independently of any of the disclosing Party’s Contractor Information or Company Information, as applicable.

17.12 The Parties acknowledge that damages would not be an adequate remedy for any breach of this Clause 17 by the receiving Party and that (without prejudice to all other remedies to which the disclosing Party may be entitled to as a matter of law) the disclosing Party shall be entitled to any form of equitable relief to enforce the provisions of this Clause 17.

17.13 The Contractor shall not without the prior written consent of the Company Project Manager (such consent not to be unreasonably refused or delayed) advertise or announce that it is supplying the Refuelling Facility or Hydrogen to the Company and the Company shall have the right to approve any advertisement or announcement before it is made (such approval not to be unreasonably refused or delayed) Provided that once such approval has been given it shall not be required again if the same (or substantially the same) copy is used by the Contractor in another campaign.  The Company shall consult with the Contractor prior to making any announcements relating to or advertising the Refuelling Facility or supply of Hydrogen by the Contractor and shall reasonably consider and incorporate, where reasonable, any comments or suggestions made by the Contractor before issuing such announcement or advert except that in cases of emergency or major incidents the Company shall only be obliged to consult the Contractor where reasonably possible.

18. FREEDOM OF INFORMATION18 TC "
FREEDOM OF INFORMATION" \l 1 

18.1 For the purpose of this Clause 18:

18.1.1 “FOI Legislation” means the Freedom of Information Act 2000, all regulations made under it and the Environmental Information Regulations 1992 and any amendment or re-enactment of any of them; and any guidance issued by the Information Commissioner, the Department for Constitutional Affairs, or the Department for Environment Food and Rural Affairs (including in each case its successors or assigns) in relation to such legislation;

18.1.2 “Information” means information recorded in any form by the Company or by the Contractor on behalf of the Company; and 

18.1.3 “Information Request” means a request for Information under the FOI Legislation. 

18.2 The Contractor acknowledges that the Company:

18.2.1 is subject to the FOI Legislation and agrees to assist and operate with the Company to enable the Company to comply with its obligations under the FOI Legislation; and 

18.2.2 may be obliged under the FOI Legislation to disclose Information without consulting or obtaining consent from the Contractor. 

18.3 Without prejudice to the generality of Clause 18.2, the Contractor shall and shall procure that its sub-contractors shall:

18.3.1 transfer to the Contract Manager (or such other person as may be notified by the Company to the Contractor) each Information Request relevant to the Contract, the Services or any member of TfL Group that it or they (as the case may be) receive as soon as practicable and in any event within 2 Business Days of receiving such Information Request; and 

18.3.2 in relation to Information held by the Contractor on behalf of the Company, provide the Company with details about and/or copies of all such Information that the Company requests and such details and/or copies shall be provided within 5 Business Days of a request from the Company (or such other period as the Company may reasonably specify), and in such forms as the Company may reasonably specify. 

18.4 The Company shall be responsible for determining whether  Information is exempt information under the FOI Legislation and for determining what Information will be disclosed in response to an Information Request  in accordance with the FOI Legislation. The Contractor shall not itself respond to any person making an Information Request, save to acknowledge receipt, unless expressly authorised to do so by the Company. 

18.5 The Company shall:

18.5.1 notify the Contractor of a request for information which may extend to the Contractor’s information made under Freedom of Information Act 2000 (“FOI”) within 5 Business Days from the date of receipt of the request; and

18.5.2 consult in good faith and in writing with the Contractor in determining:

18.5.2.1 whether compliance with the duty to confirm or deny under Section 1(1)(a) of FOI would constitute an actionable breach of confidence for the purpose of Section 4(2) of FOI as would, or would be likely, prejudice commercial interests for the purpose of Section 43(3) of FOI;

18.5.2.2 whether compliance with the duty to communicate information requested under Section 1(1) (6) of FOI would constitute an actionable breach of confidence for the purpose of Section 41(1)(b) of FOI or would, or would be likely to, prejudice commercial interests for the purpose of Section 43(1) of FOI;

18.5.2.3 whether the public interest test in Section 2(1)(b) and Section 2(2)(b) of FOI applies.

19. INTELLECTUAL PROPERTY19 TC "
INTELLECTUAL PROPERTY" \l 1 

19.1 Any Background Information of the Contractor which is made available by Contractor to the Company for the purposes of carrying out the Project shall, at all times, remain the property of the Contractor.  Other than as expressly provided for herein, nothing shall be interpreted as granting the Company any right to or ownership of the Contractor’s Background Information. 

19.2 Any Background Information of the Company which is made available by Company to the Contractor for the purposes of carrying out the Project shall, at all times, remain the property of the Company.  Other than as expressly provided for herein, nothing shall be interpreted as granting the Contractor any right to or ownership of the Company’s Background Information. 

19.3 During the term of the Contract and any extension thereof, the Company shall have the right to use the Background Information of the Contractor for the sole purpose of gaining an understanding of how the service will be conducted by the Contractor and/or assessing and evaluating the performance of the Contractor during the term of the Contract and any extension thereof. Nothing in this Contract shall however grant the Company the right to exploit the Background Information of the Contractor outside of the service without the prior agreement of the Contractor. 

19.4 If the Company can reasonably demonstrate to the Contractor a need to use any Background Information of the Approved Sub-Contractor, the Contractor shall use reasonable efforts to procure for the Company the right to use such Background Information from the Approved Sub-Contractor.  The Company understands that it will not be granted any right to exploit the Background Information of an Approved Sub-Contractor unless the Company obtains the prior agreement of such Approved Sub-Contractor. 

19.5 If the Company informs the Contractor that the Bus Supplier can reasonably demonstrate to the Contractor a need to use any Background Information of the Contractor, the Contractor shall disclose its Background Information to the Bus Supplier.  The Company shall procure the Bus Supplier’s agreement that it will not seek any right to exploit the Background Information of the Contractor. The Company shall further procure the Bus Supplier’s agreement that it will keep the Contractor’s Background Information confidential in accordance with Clause 17 as if the Bus Supplier were a party to the Contract and that it will not use the Background Information of the Contractor for any other purpose than the carrying out the Project.

19.6 The Parties acknowledge that any Background Information of the Bus Supplier which is made available by the Bus Supplier to either or both of the Parties for the purposes of carrying out the service shall, at all times, remain the property of the Bus Supplier. The Parties further acknowledge that other than as expressly provided for herein, nothing shall be interpreted as granting the Parties any right to or ownership of the Bus Supplier’s Background Information. 

19.7 The Company acknowledges that the Company shall not be granted any rights hereunder to any Intellectual Property Rights in the Refuelling Facility or in any designs or processes relating thereto.

19.8 Any and all Project Information shall from the date of its creation be the property of the Contractor and, subject to Clause 19.11 below, the Contractor shall have the right to use any and all Project Information in any way the Contractor sees fit without further accounting to the Company.  

19.9 Each Party shall nominate a designated representative to designate Project Information in accordance with this Clause and shall notify the other Party of the name of such person on or around the Contract Commencement Date. A Party may nominate an alternate designated representative from time to time by giving notice to the other Party of the name of such alternate designated representative. On each occasion that the Contractor receives any request from the Company either to use Project Information that the Company has in its possession for a particular purpose or for the Contractor to disclose Project Information to the Company for a particular purpose where the requested Project Information is not already designated pursuant to Schedule 8, the designated representatives shall meet to determine within 15 Business Days whether such Project Information should be designated as Internal Use Information, Refuelling Facility Performance Information or Publication Information or Tender Information and whether the Company is permitted to use the Project Information in the manner it requests to do so. If the designated representatives are unable to agree on an appropriate designation for the requested Project Information within 15 Business Days, either of the designated representatives may refer the matter to the Company Manager and the Contractor’s Representative to agree a designation. Clause 39 shall apply in the event that the Company Manager and Contractor’s Representative cannot agree a designation of the requested Project Information within 7 Business days. The Parties agree that once the particular purpose for the use of certain Project Information has been agreed between them, such information may be used on other unrelated occasions provided always that the particular purpose is the same as previously agreed.
19.10 Where the Company seeks to use Project Information in any publication, presentation announcement or tender and does not possess such Project Information, the Company must request disclosure of such Project Information from the Contractor at least thirty (30) days before the Company intends to use such Project Information.

19.11 Subject to Clauses 17, 19.9 and 19.10 the Contractor grants the TFL Group an irrevocable, royalty-free, non-exclusive licence to use (and the Contractor shall provide to the Company):

19.11.1 Internal Use Information for internal use within the Company and other members of the TfL Group;

19.11.2 Tender Information in preparing and issuing new public tenders relating to the Field; 

19.11.3 Refuelling Facility Performance Information;

19.11.4 Publication Information in preparing and issuing publications, making presentations or making announcements subject to prior agreement on content (such agreement not to be unreasonably withheld or delayed) and acknowledgement of the Contractor as the source of the information.
19.12 The TfL Group shall not be entitled to grant any sub-licences to any third party to use any of the Internal Use Information, Tender Information Refuelling Facility Performance Information or Publication Information or any and all of the Intellectual Property Rights therein without the prior written consent of the Contractor.  

19.13 The Parties acknowledge that the Bus Supplier will generate Bus Performance Information during the Project and that ownership of and rights in which shall remain with the Bus Supplier.

19.14 In circumstances where the Contractor can reasonably demonstrate to the Company the need to obtain Bus Performance Information from the Bus Supplier or the Bus Depot Operator in order to carry out the Project or comply with any terms of the Contract, the Company shall use reasonable endeavours to ensure that the Bus Supplier or the Bus Depot Operator, as applicable, discloses the Bus Performance Information to the Contractor.  The Contractor agrees to keep the Bus Performance Information confidential in accordance with Clause 17 and shall only use the Bus Performance Information for the sole purpose of carrying out the Project.

19.15 The Contractor acknowledges that it will not be granted any right to use the Bus Performance Information outside of the Project, unless the Contractor obtains the prior agreement of the Bus Supplier or the Bus Depot Operator, as applicable.

19.16 Neither Party shall associate or in any way use or connect any name, logo or trade mark of the other Party in connection with the Project without the prior written consent of the other Party, such consent not to be unreasonably withheld or delayed.  In the event that one Party permits the other to use its name, logo or trade mark or any of its Affiliates (or TfL Group, as applicable), such Party shall ensure that it uses any name, logo or trademark of the consenting Party in accordance with the consenting Party’s brand guidelines as may be supplied by it from time to time.

20. RECORDS20 TC "
RECORDS" \l 1 

20.1 The Contractor shall, and will use reasonable endeavours to procure that its sub-contractors shall:

20.1.1 maintain a complete and correct set of records pertaining to all activities relating to the performance of the Contract and the Contractor’s obligations under the Contract and all transactions entered into by the Contractor for the purposes of the Contract  (“Records”);
20.1.2 retain all Records during the Contract and for a period of not less than 6 years (or such longer period as may be required by law) following termination or expiry of the Contract (“Retention Period”).

20.2 The Company and any person nominated by the Company has the right to audit any and all Records at any time during the Retention Period on giving to the Contractor reasonable notice (whether in writing or verbally) and in any event not less than 5 Business Days’ notice and at any reasonable time to inspect any aspect of the Contractor’s performance of the Services and the Contractor shall give all reasonable assistance to the Company or its nominee in conducting such inspection, including making available documents and staff for interview.

21. BEST VALUE21 TC "
BEST VALUE" \l 1 

21.1 The Contractor acknowledges that TfL is a best value authority for the purposes of the Local Government Act 1999 and as such TfL is required to make arrangements to secure continuous improvement in the way it exercises its functions, having regard to a combination of economy, efficiency and effectiveness, as such, the Contractor shall, where reasonably requested by the Company, participate in any relevant best value review. 

22. CARE AND PROTECTION OF THE REFUELLING FACILITY22 TC "
CARE AND PROTECTION OF THE REFUELLING FACILITY" \l 1 

22.1 The Company and any member of the TfL Group or any GLA Body and any and all of their authorised representatives shall not cause any damage or destruction to the Refuelling Facility.

22.2 The Company shall immediately notify the Contractor upon becoming aware that any damage or destruction has been caused to the Refuelling Facility or where any defect or want of maintenance or repair becomes apparent to the Company or is suspected.

22.3 The Contractor shall regularly inspect the Refuelling Facility and carry out such tests and any inspections and maintenance in accordance with good industry practice from time to time.

23. LIMITATION OF LIABILITY AND INSURANCE23 TC "
LIMITATION OF LIABILITY AND INSURANCE" \l 1 

23.1 Neither Party excludes or limits its liability for death or personal injury caused by its negligence under this Clause 23 or otherwise. Subject to Clauses 23.2, 23.4 and 23.5 a party (“the Responsible Party”) shall be liable to the other (“the Affected Party”) for all actions, claims, demands, costs, charges, expenses, losses and liabilities or proceedings whatsoever ( together “Losses”) arising in connection with the death or injury to any person or loss of or damage to property (including property belonging to any Affected Party or for which the Affected Party is directly responsible) and in respect of any direct losses which may arise out of or in the course of or by reason of any breach of contract, tort (including negligence), breach of statutory duty, misrepresentation, misstatement, restitution, act or omission or default of the  Responsible Party, its employees, agents or sub-contractors in the Responsible Party’s performance, non-performance or part-performance of the Contract (“Direct Losses”) save to the extent caused by any breach of contract, tort (including negligence), breach of statutory duty, misrepresentation, misstatement, restitution, act or omission or default of the Affected Party.  (In the case of the Company, references to “the Responsible Party” or “the Affected Party” shall be deemed to include the Consuming Parties). 

23.1.1 The Parties acknowledge and agree that:

23.1.1.1 any Consuming Parties may suffer death, injury, loss or damage as identified in Clause 23.1 as a result of the Contractor’s performance or non-performance of its obligations under this Contract;

23.1.1.2 each of  the Consuming Parties have the benefit of Clause 23.1 and shall have the right to enforce the provisions of this Clause 23 (subject to the limitations in this Clause 23  against the Contractor (subject to the provisions of Clause 23.1.1.3); and

23.1.1.3 if any of the Consuming Parties wishes to enforce such right, it shall notify the Company and the Company may, but shall not be required to, enforce such right on behalf of the Consuming Parties, against the Contractor.
23.2 The Responsible Party’s liability under Clause 23.1 shall be limited as follows:

23.2.1 £REDACTED in aggregate for damage to or destruction of physical property of the Affected Party;

23.2.2 for all other Losses and Direct Losses:

23.2.2.1 an amount equal to the aggregate amount paid by the Company to the Contractor under this Contract in accordance with the Milestone Payment Structure in respect of all causes of action arising in the period commencing on the Contract Commencement Date and expiring on the day immediately preceding the Effective Date;
23.2.2.2 £REDACTED in respect of all causes of action arising in the period  commencing on the Effective Date and expiring on the day immediately preceding the first anniversary of the Effective Date;
23.2.2.3 £REDACTED in respect of all causes of action arising in the period  commencing on the first anniversary of the Effective Date and expiring on the day immediately preceding the second anniversary of the Effective Date;
23.2.2.4 £REDACTED in respect of all causes of action arising in the period  commencing on the second anniversary of the Effective Date and expiring on the day immediately preceding the third anniversary of the Effective Date;
23.2.2.5 £REDACTED in respect of all causes of action arising in the period  commencing on the third anniversary of the Effective Date and expiring on the day immediately preceding the fourth anniversary of the Effective Date;
23.2.2.6 £REDACTED in respect of all causes of action arising in the period  commencing on the fourth anniversary of the Effective Date and expiring on the day immediately preceding the fifth anniversary of the Effective Date;

23.3 Neither Party shall be liable to the other Party, whether arising under contract (including indemnity), tort (including negligence), strict liability or otherwise, for any incidental, indirect or consequential loss or damage of any nature, including but not limited to loss of profits, loss of opportunity and loss of goodwill, suffered by the other Party arising, at any time or from any causes whatsoever, out of or in connection with this Contract.  
23.4 In the event an Affected Party claims losses pursuant to this Clause 23 it shall:
23.4.1 give the Responsible Party notice of such claim (with full particulars) as soon as reasonably practicable;

23.4.2 allow the Responsible Party reasonable access to such information, premises, and personnel to enable assessment of the claim; and

23.4.3 use all reasonable endeavours to mitigate any and all losses it may incur or have incurred pursuant to an act or omission or breach of this Contract by the Responsible Party.
23.5 Without prejudice to its liability under this Clause 23 or any other provision of the Contract, the Contractor shall arrange and maintain throughout the duration of the Contract (unless otherwise stated):

23.5.1 employer’s liability insurance in the sum of not less than £5 million per incident;

23.5.2 public liability insurance in the sum of not less than £20 million per occurrence;

23.5.3 a product liability insurance in the sum of not less than £20 million per occurrence;

23.5.4 professional indemnity insurance in the sum of not less than £10 million throughout the duration of the Contract and the design life of the Refuelling Facility;

23.5.5 insurance for the Refuelling Facility and all parts and accessories associated with the same and any other property of any nature whatsoever provided by the Company to the Contractor for the purposes of the contract (whether or not the property of the Company) for the full replacement value thereof against all loss or damage from whatsoever cause (including terrorism);

with an insurer or insurers authorised to underwrite such risks in the United Kingdom (the “insurances”).  Where the insurances contain a care, custody or control exclusion the Contractor shall ensure that the relevant policy shall be endorsed so as to make clear that any premises (including contents) owned or occupied by the Company and where the Contractor is performing the Contract shall not be deemed to be within the Contractor’s care, custody or control.

23.6 The Contractor shall ensure that the insurances cover the Contractor’s legal liability (including liability assumed under the Contract) which may arise out of or in the course of or by reason of the Contractor’s performance, non-performance or part-performance of the Contract and extend to indemnify the Company as principal.

23.7 The Contractor shall provide reasonable evidence to the Company on or before the commencement of the Contract and each anniversary thereof that the insurances have been effected and are in force.

23.8 The Contractor shall comply with the terms and conditions of the insurances and all reasonable requirements of the insurers, including without limitation, in connection with the prosecution, defence and settlement of claims, the recovery of losses and the prevention of accidents.  The Contractor shall bear the cost of all exclusions and limitations under the insurances.

24. TERMINATION24 TC "
TERMINATION" \l 1 

24.1 This Contract may be terminated by the Company upon three (3) month’s written notice to the Contractor (including without limitation if at any time the Company receives an instruction to terminate the Project from the Mayor of London) provided that such notice shall not take effect before and including the Effective Date.

24.2 This Contract may be terminated by either Party forthwith or on such period of notice as the affected Party (“Terminating Party”) in its discretion considers appropriate by giving written notice to the other Party (“Defaulting Party”) if:

24.2.1 the Defaulting Party is subject to an Insolvency Event;

24.2.2 the Defaulting Party commits any persistent or material breach of any term of the Contract and in the case of such breach which is capable of remedy fails to remedy the same within 20 Business Days after receipt of written notice giving full particulars of the breach and requiring it to be remedied; 

24.2.3 the Defaulting Party shall give promise or offer any gift, loan, reward or advantage of any material value to any member, officer or servant of the Terminating Party; 

24.3 In addition to Clause 24.2, the Company is entitled to terminate the Contract with immediate effect where;

24.3.1 the Contractor is in breach of Clause 13.3; or

24.3.2 the Company is not satisfied on the issue of any conflict of interest in accordance with Clause 14; or

24.3.3 the Company terminates the Bus Agreement;

provided that prior to terminating pursuant to this Clause 24.3 the Company first consults with the Contractor as to whether the Contract may continue in force in and as to what steps, if any, the Contractor may reasonably take to continue performing the Contract. The Company’s obligation to consult in the foregoing sentence is without prejudice to any rights or remedies, including termination of the Contract, it may have.

25. CONSEQUENCES OF TERMINATION25 TC "
CONSEQUENCES OF TERMINATION" \l 1 

25.1 On any expiry or termination of the Contract under Clause 24 the Contractor shall take steps as soon as practicable to bring to any end the performance of the Contract in an orderly manner but with all reasonable speed and economy, and shall deliver to the Company all documentation (whether complete or incomplete) required under the Contract.  

25.2 On termination of the Contract the Company shall (subject to Clauses 25.10 and 25.11) pay to the Contractor sums comprising the Milestone Payments, the Hydrogen Price and Operating Cost remaining due to the Contractor in relation to the Hydrogen dispensed by the Consuming Parties up to the date of termination calculated so far as possible.

25.3 In the event of suspension or termination pursuant to Clause 3,  Clause 24.1 or Clause 24.3.3, the Company shall pay the Contractor’s reasonable and proper costs incurred or committed by the Contractor in accordance with this Contract (upon the Contractor providing reasonable documentary evidence of the same), including as a result of such termination,  subject to an aggregate maximum of (1) the Milestone Payments payable pursuant to this Contract (or any costs committed or expended under Clause 5.2 to the extent a particular Milestone Payment is not payable as at the date of termination of this Contract) and (2) the Hydrogen Price and Operating Cost payable pursuant to Clause 25.2 or otherwise payable pursuant to this Contract and subject to the Contractor using all reasonable endeavours to mitigate any and all costs it may incur, has incurred or committed.

25.4 In the event the Contract expires or the Company terminates the Contract in accordance with Clauses 3, 6, 24.1 or 24.3.3, the Company shall give the Contractor written notice detailing its preferred course of action following expiry or termination, which may include, but not be limited to one of the following:

25.4.1 the Contractor continues to operate the Refuelling Facility and/or supply Hydrogen upon terms and conditions to be reasonably agreed between the Parties; or

25.4.2 the Refuelling Facility is decommissioned and removed by the Contractor within six months of the date the Parties agree to proceed with this option (or such other date as the Company may specify); or

25.4.3 the Contractor grants a licence to the Company or to a third party, nominated by the Company, to operate the Refuelling Facility and/or supply Hydrogen to the Consuming Parties on terms to be reasonably agreed between the Contractor, the Company and, if applicable, third party.

25.5 The Parties shall meet as soon as reasonably practicable following the Contractor’s receipt of the Company’s notice pursuant to Clause 25.4 and shall, in good faith, use their reasonable endeavours to agree the Company’s preferred course of action (or such other action as may be reasonable in all the circumstances) provided always that if agreement is not reached within 30 Business Days of receipt of such notice, the course of action set out in Clause 25.4.2 shall apply. Where the Company has terminated pursuant to Clause 3, 24.1 or Clause 24.3.3, the Company shall pay for the cost of decommissioning and removing the Refuelling Facility. Where the Company has terminated pursuant to Clause 6, the Contractor shall pay for the cost of decommissioning and removing the Refuelling Facility.

25.6 Subsequent to such meeting, each Party shall, at its own expense execute any agreement and do any acts reasonably necessary to effect the Parties’ agreement with regards to the continued operation, decommissioning and removal, transfer of the Refuelling Facility or other arrangement, on expiry or termination of the Contract.

25.7 In the event the Contractor terminates the Contract in accordance with Clauses 6 or 24, the Contractor shall give the Company written notice detailing its preferred course of action following  termination, which may include, but not be limited to one of the following:

25.7.1 the Contractor continues to operate the Refuelling Facility and/or supply Hydrogen upon terms and conditions to be reasonably agreed between the Parties; or

25.7.2 the Refuelling Facility is decommissioned and removed by the Contractor at the Company’s cost within six months of the date the Parties agree to proceed with this option (or such other date as the Company may specify); or

25.7.3 the Contractor transfers ownership of the Refuelling Facility to the Company;

25.7.4 the Contractor grants a licence to the Company or to a third party, nominated by the Company, to operate the Refuelling Facility and/or supply Hydrogen to the Consuming Parties on terms to be reasonably agreed between the Contractor, the Company and, if applicable, third party.

25.8 The Parties shall meet as soon as reasonably practicable following the Company’s receipt of the Contractor’s notice pursuant to Clause 25.7 and shall, in good faith, use their reasonable endeavours to agree a course of action (or such other action as may be reasonable in all the circumstances) provided always that if agreement is not reached within 30 Business Days of receipt of such notice, the course of action set out in Clause 25.7.2 shall apply.

25.9 In the event that the Company terminates the Contract in accordance with  Clauses 11.4 or 24, (excluding Clause 24.1), the Company shall give the Contractor written notice that the Company requires either that:

25.9.1 the Contractor continue to operate the Refuelling Facility and/or supply Hydrogen upon terms and conditions to be reasonably agreed between the Parties; or

25.9.2 the Refuelling Facility is decommissioned and removed by the Contractor at the Contractor’s cost within six months of the date the Parties agree to proceed with this option (or such other date as the Company may specify); or

25.9.3 the Contractor grants a licence to the Company or to a third party, nominated by the Company, to operate the Refuelling Facility and/or supply Hydrogen to the Consuming Parties on terms to be reasonably agreed between the Contractor, the Company and, if applicable, third party.

25.10 Each Party shall, at its own expense execute any agreement and do any acts reasonably necessary to effect the Company’s requirement with regards to the continued operation, decommissioning and removal, transfer of the Refuelling Facility or other arrangement, on termination of the Contract.

25.11 Any termination of the Contract shall be without prejudice to the accrued rights and remedies of either Party in respect of any negligence, omission or default of the other prior to such termination. 

25.12 The rights to terminate the Contract given by this Contract shall not prejudice any other right or remedy under the Contract or at common law) of either Party in respect of the breach concerned (if any) or any other breach.

25.13 In the event the Contractor decommissions and removes the Refuelling Facility pursuant to this Clause 25 (and unless otherwise agreed between the Parties) the Contractor shall not be responsible for or required to undertake any removal of foundations or other subsoil works at the Refuelling Site.

26. FORCE MAJEURE26 TC "
FORCE MAJEURE" \l 1 

26.1 Neither Party shall be deemed to be in breach of the Contract or otherwise licence to the other Party in any manner whatsoever, for any failure or delay in performing its obligations under the Contract to the extent that such failure or delay is due to a Force Majeure Event.  

26.2 If on the expiry of three months after the occurrence of a Force Majeure event where the Force Majeure event is continuing and has a material adverse effect on:

26.2.1 The Contractor's performance of the Contract then for as long as such Force Majeure event continues and has that effect the Company shall have the option to terminate all or part of the Contract by 10 Business Day’s written notice; or

26.2.2 The Company's performance of its obligations under the Contract then for as long as such Force Majeure event continues and has that effect the Contractor may terminate the Contract in its entirety by 10 Business Day’s written notice. 

26.3 If termination occurs pursuant to Clause 26.2, neither Party shall have any liability to the other except that rights and liabilities which accrued prior to such termination shall continue to subsist.

26.4 The relief so afforded under this Clause 26 shall not apply to any failure of a Party to pay any amounts due and owing under this Contract unless the event or circumstances of Force Majeure affects all reasonable methods of payment.

27. VARIATIONS27 TC "
VARIATIONS" \l 1 

27.1 At any time during the term of the Contract the Company may require (including at the direction of the Department for Trade and Industry), or the Contractor may recommend, variations to the Contract.  All variations shall be dealt with in accordance with the procedure set out in Schedule 5.

28. CORRUPT GIFTS AND PAYMENT OF COMMISSION28 TC "
CORRUPT GIFTS AND PAYMENT OF COMMISSION" \l 1 

28.1 The Contractor shall not, and shall ensure that its employees, agents and sub-contractors do not, pay any commission, fees or grant any rebates to any employee, officer or agent of the Company or any member of the TfL Group nor favour any employee, officer or agent of the Company or any member of the TfL Group with gifts or entertainment of significant cost or value nor enter into any business arrangement with employees, officers or agents of the Company or any member of the TfL Group other than as a representative of the Company, without the Company’s prior written approval.

29. WAIVER29 TC "
WAIVER" \l 1 

29.1 Failure by any Party at any time to enforce any of the provisions of the Contract shall not be construed as a waiver by such Party of such provisions or in any way affect the validity of this Contract or any part thereof.
30. ENTIRE AGREEMENT
30.1 Subject to Clauses 5 and 30.4 and without prejudice to the Contractor's obligations under the Contract, the Contractor shall be responsible for and shall make no claim against the Company in respect of any misunderstanding affecting the basis of the Contractor's tender in respect of the Contract or any incorrect or incomplete information howsoever obtained.

30.2 The Contract constitutes the whole and only contract between the Parties relating to the subject matter of the Contract and supersedes and extinguishes any prior drafts, agreements, undertakings, representations, warranties and arrangements of any nature whatsoever, whether or not in writing, relating thereto.

30.3 Each Party acknowledges that in entering into the Contract it is not relying upon any representation, warranty, promise or assurance made or given by any other party or any other person, whether or not in writing, at any time prior to the execution of the Contract which is not expressly set out herein.

30.4 Nothing in Clauses 30.1 and 30.4 or otherwise in the Contract shall exclude any liability for fraudulent misrepresentation.

31. RELATIONSHIP OF THE PARTIES31 TC "
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31.1 Nothing in the Contract constitutes, or shall be deemed to constitute, a partnership between the Parties. Except as expressly provided in the Contract, neither Party shall be deemed to be the agent of the other. 

31.2 Each Party warrants and represents to the other Party that it is entering into this Contract as principal and not as agent for any person and that it will act as an independent contractor in carrying out its obligations under this Contract. 

31.3 Subject to any express provisions to the contrary in the Contract, the Contractor has no right or authority to and shall not do any act, enter into any contract, make any representation, give warranty, incur any liability, assume any obligation, whether express or implied, of any kind on behalf of the Company or bind the Company in any way. 

31.4 Each party will do or procure the doing of all acts and things and execute or procure the execution of all such documents as the other Party reasonably considers necessary to give full effect to the provisions of the Contract. 

32. SEVERABILITY32 TC "
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32.1 If any provision of the Contract shall become or be declared illegal, invalid or unenforceable, in whole or in part, for any reason whatsoever, such provision or part thereof shall be divisible from the Contract and shall be deemed to be deleted from the Contract in so far as the continued operation of the Contract is concerned provided always that if such deletion substantially affects or alters the commercial basis of the Contract, the Parties shall negotiate in good faith to amend and modify the provisions and terms of the Contract as may be necessary or desirable in the circumstances.

33. SURVIVAL33 TC "
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33.1 The provisions of Clauses 17, 18, 19, 20, 38 and 39 shall survive the expiry or termination of the Contract and continue in full force and effect, along with any other Clauses or Schedules of the Contract necessary to give effect to them.  In addition, any other provision of the Contract which by its nature or implication (including in respect of any accrued rights and liabilities) is required to survive the expiry or termination of the Contract shall survive such expiry or termination as aforesaid.

34. NOTICES34 TC "
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34.1 Any notice or other documents to be given under the Contract shall be in writing and shall be deemed to have been duly given if delivered by hand or sent by first class pre-paid post, telex or facsimile transmission to:

34.1.1 in the case of the Company, the Head of Commercial Surface, Windsor House, 50 Victoria Street, London SW1H 0TL; and

34.1.2 in the case of the Contractor to the registered address set out in this Contract 

or such other address as one Party may from time to time designate by written notice to the other.

35. LANGUAGE35 TC "
LANGUAGE" \l 1 

35.1 English shall be the language of the Contract and all documentation or information required or produced in the course of or in connection with the Contractor’s performance shall be in English.

36. THE CONTRACTS (RIGHT OF THIRD PARTIES) ACT 199936 TC "
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36.1 Save as set out in Clause 23 or expressly otherwise under the Contract, any third party who is not a Party to this Contract shall have no rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any of its terms.

37. ASSIGNMENT OR NOVATION37 TC "
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37.1 Subject to Clause 37.2, neither Party shall assign or novate all or any part of the Contract without the prior written consent of the other Party (such consent not to be unreasonably withheld).

37.2 The Company may assign or novate all or any part of the Contract to a GLA Body, Governmental Agency or member of the TfL Group without the consent of the Contractor.

38. GOVERNING LAW38 TC "
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38.1 This Contract shall in all respects be construed and governed by English Law.

38.2 Without prejudice to Clause 39, the Parties submit to the exclusive jurisdiction of the courts of England and Wales provided that the Company has the right in its absolute discretion to enforce a judgement and/or to take proceedings in any other jurisdiction in which the Contractor is incorporated or in which any assets of the Contractor may be situated.

39. DISPUTE RESOLUTION39 TC "
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39.1 The Company and the Contractor shall use all reasonable endeavours to negotiate in good faith and settle any dispute or difference that may arise out of or relate to the Contract (“Dispute”) before resorting to litigation.

39.2 If the Dispute is not settled through discussion between the Manager and the Contractor’s Representative within a period of seven Business Days of the date on which the Dispute arose, the Parties may refer the Dispute in writing to a director or chief executive (or equivalent) (“Senior Personnel”) of each of the Parties for resolution.

39.3 If the Dispute is not resolved within 14 Business Days of referral to the Senior Personnel, either Party may propose by notice to the other Party (“Notice”) that a structured mediation or negotiation be entered into with the assistance of a mediator.

39.4 If the Parties are unable to agree on a mediator, or if the agreed mediator is unable or unwilling to act within 28 Business Days of the service of the Notice, either Party may apply to the Centre for Effective Dispute Resolution (“CEDR”) in London to appoint a mediator.  The costs of that mediator shall be divided equally between the Parties or as the Parties may otherwise agree in writing.

39.5 Where a dispute is referred to mediation under Clause 39.3, the Parties will attempt to settle such Dispute by mediation in accordance with the model mediation procedures published by CEDR or such other procedures as the mediator may recommend.

39.6 If the Parties reach agreement on the resolution of the Dispute, such agreement shall be recorded in writing and once signed by the Parties’ authorised representatives, shall be final and binding on the Parties.

39.7 If either Party refuses at any time to participate in the mediation procedure and in any event if the Parties fail to reach agreement on the Dispute within 40 Business Days of the service of the Notice either Party may commence proceedings in accordance with Clause 38.

39.8 For the avoidance of doubt, the Contractor shall continue to perform its obligations in accordance with the Contract and without delay or disruption while the Dispute is being resolved pursuant to this Clause 39.

39.9 Neither Party shall be prevented from, or delayed in, seeking any order for specific performance or for interim or final injunctive relief as a result of the provisions of this Clause 39 and Clause 38 shall not apply in respect of any circumstances where such remedies are sought.

40. ENVIRONMENTAL CONSIDERATIONS 40 TC "
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40.1 The Contractor acknowledges that the Company has certain environmental objectives arising as a result of the subject matter of this Contract and to this end will, subject to the Company assuming all associated costs of such, endeavour to provide solutions that might lower the environmental impact of the Hydrogen supplied by the Contractor pursuant to this Contract as more particularly described in Clauses 40.2, 40.3 and 40.4 provided always that:

40.1.1 the Company shall, in its absolute discretion, have the right to approve or reject any such solutions, including the cost thereof; and

40.1.2 the Contractor shall notify the Company in writing in advance of any such solutions, including any associated costs in relation to such solutions, including costs relating to researching, investigating, considering and proposing such solutions.

40.2 Electrical Supply

40.2.1 Subject to Clause 40.1 the Contractor shall:

40.2.1.1 to the extent available purchase certified renewable electrical supply credits in the Dutch electricity market equivalent to the estimated amount of electricity used by the Contractor in producing Hydrogen on an annual basis; or as an alternative, subject to the Company’s prior approval

40.2.1.2 calculate the anticipated total five year project cost equivalent to purchasing green electrical supply credits in the Dutch electricity market of an equivalent to the estimated amount of electricity used by the Contractor in producing Hydrogen. This sum will either be used:

(a) to invest directly in a renewable electricity supply system in Holland, with the associated renewable electricity being used to offset electricity used in Hydrogen production; or

(b) to invest in a novel renewable electricity supply system which is being tested in Holland; or

(c) to invest in an innovative green energy project in London.

40.3 Biogas Supply

40.3.1 It is recognised by both Parties that a trading market in methane from biomass sources (“Green Natural Gas”) does not yet exist in Holland as at the Contract Commencement Date but may develop during the life of this project. Subject to Clause 40.1, should the following options exist, the Contractor will consult with the Company as to either: 

40.3.2 to the extent available purchasing certified natural gas sourced from some form of biomass (“Bio-Derived Natural Gas”) supply credits in the Dutch natural gas market of an equivalent to the estimated amount of natural gas used by the Contractor in producing Hydrogen on an annual basis; or as an alternative, subject to the Company’s prior approval

40.3.3 calculating the anticipated total five year project cost equivalent to purchasing certified Bio-Derived Natural Gas credits in the Dutch electricity market of an equivalent to the estimated amount of natural gas used by the Contractor in producing Hydrogen. This sum will either be used:

40.3.3.1 to invest directly in a Bio-Derived Natural Gas supply system in Holland; or

40.3.3.2 to invest in a novel Bio-Derived Natural Gas supply system which is being  tested in Holland; or

40.3.3.3 a green energy project in London.

40.4 Carbon Capture and Storage (“CCS”)

40.4.1 It is recognised by both Parties that it is not yet possible on the Contractor’s plants involved in the supply of Hydrogen pursuant to this Contract to achieve carbon capture and storage as at the Contract Commencement Date. It is also understood by the Parties that plans are in place whereby CCS may begin in Rotterdam, including these plants, within the term of this Contract. Subject to Clause 40.1, should a CCS solution become available the Contractor shall keep the Company updated on developments once commercial plans have been agreed in relation to CCS in Rotterdam.

40.5 Fuel used in Hydrogen delivery

40.5.1 The Contractor will consider options for introducing lower carbon fuels into its logistics fleet, to reduce the environmental impact of Hydrogen delivery from Holland to London.
40.6 Venting

40.6.1 The Contractor shall use reasonable endeavours not to vent more than 5% of the total Hydrogen dispensed in any Year (such percentage to be calculated by reference to total Hydrogen vented during such Year by total Hydrogen dispensed during such Year excluding both Hydrogen dispensed and vented for any days where the actual Hydrogen dispensed by the Consuming Parties collectively was less than 60 kilograms for that particular day).

41. Compliance with Policies and Law 41 TC "
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41.1 The Service Provider, at no additional cost to the Authority:

41.1.1 undertakes to procure that all the Service Provider’s Personnel comply with all of the Authority’s policies and standards that are relevant to the performance of the Services, (including  where the GLA is the Authority the Authority’s Dignity at Work policy as updated from time to time and with the GLA’s Code of Ethics as updated from time to time, and where TfL is the Authority, TfL’s workplace harassment policy as updated from time to time (copies of which are available on request from TfL) and with TfL’s Code of Conduct (which is available on TfL’s  website, www.tfl.gov.uk)) including the provisions set out in Schedule 7 and those relating to safety, security, business ethics, drugs and alcohol and any other on site regulations specified by the Authority for personnel working at Authority Premises or accessing the Authority’s computer systems.  The Authority shall provide the Service Provider with copies of such policies and standards on request. In the event that the Services are being provided to both the GLA and TfL, then the policies and standards of each of the GLA and TfL shall apply as appropriate;

41.1.2 shall provide the Services in compliance and ensure that the Service Provider’s Personnel comply with all requirements of all Acts of Parliament, statutory instruments, court orders, regulations, directives, European Community decisions (insofar as legally binding), bye-laws, treaties and other regulatory requirements relevant to either of both of the Service Provider’s or the Authority's business, from time to time in force which are or may become applicable to the Services. The Service Provider shall promptly notify the Authority if the Service Provider is required to make any change to the Services for the purposes of complying with its obligations under this Clause 41;

41.1.3 without limiting the generality of Clause 41.1.2, shall comply with all relevant enactments in force from time to time relating to discrimination in employment and the promotion of equal opportunities;

41.1.4 acknowledges that the Authority is under a duty under section 149 of the Equality Act 2010 to have due regard to the need to eliminate unlawful discrimination on the grounds of sex, marital or civil partnership status, race, sexual orientation, religion or belief, age, pregnancy or maternity, gender reassignment or disability (a “Relevant Protected Characteristic”) (as the case may be) and to promote equality of opportunity between persons who share a Relevant Protected Characteristic and persons who do not share it. In providing the Services, the Service Provider shall assist and cooperate with Authority where possible in satisfying this duty;

41.1.5 acknowledges that where the Authority is the GLA, the GLA is under a duty under section 404(2) of the Greater London Authority Act 1999 and where the Authority is TfL, TfL is under a duty by virtue of a direction under section 155 of the Greater London Authority Act 1999 in respect of section 404(2) of that Act to have due regard to the need to:

41.1.5.1 promote equality of opportunity for all persons irrespective of their race, sex, disability, age, sexual orientation or religion;

41.1.5.2 eliminate unlawful discrimination; and

41.1.5.3 promote good relations between persons of different racial groups, religious beliefs and sexual orientation,

41.1.6 and in providing the Services, the Service Provider shall assist and co-operate with the Authority where possible to enable the Authority  to satisfy its duty; 

41.1.7 Where the GLA is the Authority the Service Provider shall:

41.1.7.1 comply with policies developed by the Authority with regard to compliance with the Authority’s duties referred to in Clauses 41.1.4. and 41.1.5 as are relevant to the Contract and the Service Provider’s activities;

41.1.7.2 obey directions from the Authority  with regard to the conduct of the Contract in accordance with the duties referred to in Clauses 41.1.4. and 41.1.5;

41.1.7.3 assist, and consult and liaise with, the Authority with regard to any assessment of the impact on and relevance to the Contract of the duties referred to in Clauses 41.1.4. and 41.1.5;

41.1.7.4 on entering into any contract with a sub-contractor in relation to this Contract, impose obligations upon the sub-contractor to comply with this Condition 41.1.6 as if the sub-contractor were in the position of the Service Provider;
41.1.7.5 provide to the Authority, upon request, such evidence as the Authority may require for the purposes of determining whether the Service Provider has complied with this Clause 41.1.7. In particular, the Service Provider shall provide any evidence requested within such timescale as the  Authority may require, and co-operate fully with the Authority during the course of the Authority’s investigation of the Service Provider’s compliance with its duties under this Clause 41.1.7; and
41.1.7.6 inform the Authority forthwith in writing should it become aware of any proceedings brought against it in connection with this Contract by any person for breach of the Equality Act 2010. 
41.1.8 
without prejudice to any other provision of this Clause 41.1.8 or the Schedules, shall where TfL is the Authority comply with any provisions set out in the Schedules that relate to traffic management and shall comply with the reasonable instructions of TfL’s Traffic Manager as may be made available to the Service Provider from time to time.  For the purposes of this Clause 41.1.8, “Traffic Manager” means TfL’s traffic manager appointed in accordance with section 17 of the Traffic Management Act 2004; 

41.1.9
shall promptly notify the Service Provider's Personnel and the Authority of any health and safety hazards that exist or may arise in connection with the performance of the Services;

41.1.10
without limiting the generality of Clause 41.1.2, shall comply with the Bribery Act 2010 and any guidance issued by the Secretary of State under it. 

41.1.11 In all cases, the costs of compliance with this Clause 41.1 shall be borne by the Service Provider.

41.2 In providing the Services, the Service Provider shall (taking into account best available techniques not entailing excessive cost and the best practicable means of preventing, or counteracting the effects of any noise or vibration) have appropriate regard (insofar as the Service Provider’s activities may impact on the environment) to the need to:

41.2.1
preserve and protect the environment and to the need to avoid, remedy and mitigate any adverse effects on the environment;

41.2.2
enhance the environment and have regard to the desirability of achieving sustainable development; 

41.2.3
conserve and safeguard flora, fauna and geological or physiological features of special interest; and

41.2.4
sustain the potential of natural and physical resources and the need to safeguard the life-supporting capacity of air, water, soil and ecosystems.

Work Related Road Risk
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41.3 For the purposes of Clauses 41.3 to 41.11 (inclusive) of this Contract, the following expressions shall have the following meanings:

	“Bronze Accreditation”

	the minimum level of accreditation within the FORS Standard, the requirements of which are more particularly described at:

www.fors-online.org.uk;



	“Car-derived Vans”

	a vehicle based on a car, but with an interior that has been altered for the purpose of carrying larger amounts of goods and/or equipment;

	
	

	“Collision Report”

	a report detailing all collisions during the previous 12 months involving injuries to persons or fatalities;



	“Delivery and Servicing Vehicle”


	a Lorry, a Van or a Car-derived Van;

	“Driver”

	any employee of the Service Provider (including an agency driver), who operates Delivery and Servicing Vehicles on behalf of the Service Provider while delivering the Services;


	“DVLA”

	Driver and Vehicle Licensing Agency;


	“FORS”


	the Fleet Operator Recognition Scheme, which is an accreditation scheme for businesses operating van and lorry fleets.  It offers impartial, independent advice and guidance to motivate companies to improve their compliance with relevant laws and their environmental, social and economic performance;

	“FORS Standard”

	the standard setting out the accreditation requirements for the Fleet Operator Recognition Scheme, a copy of which can be found at:

www.fors-online.org.uk;



	
	

	“Gold Accreditation”


	the highest level of accreditation within the FORS Standard, the requirements of which are more particularly described at:

www.fors-online.org.uk;



	“Lorry”

	a vehicle with an MAM exceeding 3,500 kilograms;



	“MAM”


	the maximum authorised mass of a vehicle or trailer including the maximum load that can be carried safely while used on the road;



	“Side Guards”

	guards that are fitted between the front and rear axles of a Lorry and that comply with EC Directive 89/297/EEC and the Road Vehicles (Construction and Use) Regulations 1986;



	“Silver Accreditation”


	the intermediate level of accreditation within the FORS Standard, the requirements of which are more particularly described at:

www.fors-online.org.uk; and



	“Van”


	a vehicle with a MAM not exceeding 3,500 kilograms.


Fleet Operator Recognition Scheme Accreditation

41.4 Where the Service Provider operates Delivery and Servicing Vehicles to provide the Services, it shall within 90 days of the Contract Commencement Date:

41.4.1 (unless already registered) register for FORS or a scheme, which in the reasonable opinion of TfL, is an acceptable substitute to FORS (the “Alternative Scheme”); and

41.4.2 (unless already accredited) have attained the standard of Bronze Accreditation (or higher) or the equivalent within the Alternative Scheme and shall maintain the standard of Bronze Accreditation (or equivalent standard within the Alternative Scheme) by way of an annual independent assessment in accordance with the FORS Standard or take such steps as may be required to maintain the equivalent standard within the Alternative Scheme. Alternatively, where the Service Provider has attained Silver or Gold Accreditation, the maintenance requirements shall be undertaken in accordance with the periods set out in the FORS Standard.
Safety Equipment on Vehicles

41.5 The Service Provider shall ensure that every Lorry, which it uses to provide the Services, shall:

41.5.1 have Side Guards, unless the Service Provider can demonstrate to the reasonable satisfaction of TfL that the Lorry will not perform the function for which it was built if Side Guards are fitted; 
41.5.2 have front, side and rear blind spots completely eliminated or minimised as far as practical and possible, through the use of fully operational direct and indirect vision aids and driver audible alerts; 

41.5.3 have equipment fitted with an audible means of warning other road users of the Lorry’s left manoeuvre; and

41.5.4 have prominent signage on the Lorry to warn cyclists and other road users of the dangers of passing the Lorry on the inside and of getting too close to the Lorry.

Driver Licence Checks

41.6 Where the Service Provider operates Delivery and Servicing Vehicles to provide the Services the Service Provider shall ensure that:

41.6.1 it has a system in place to ensure all its Drivers hold a valid driving licence for the category of vehicle that they are tasked to drive, along with recording any endorsements, or restrictions on the Drivers licence; and 

41.6.2 each of its Drivers engaged in the provision of the Services has a driving licence check with the DVLA or such equivalent before that Driver commences delivery of the Services and that the driving licence check with the DVLA or equivalent authority is repeated in accordance with either the following risk scale (in the case of the DVLA issued licences only), or the Service Provider’s risk scale, provided that the Service Provider’s risk scale has been approved in writing by TfL within the last 12 months:

41.6.2.1 0 – 3 points on the driving licence – annual checks;

41.6.2.2 4 – 8 points on the driving licence – six monthly checks;

41.6.2.3 9 – 11 points on the driving licence – quarterly checks; or

41.6.2.4 12 or more points on the driving licence – monthly checks. 

Driver Training

41.7 Where the Service Provider operates Delivery and Servicing Vehicles to provide the Services the Service Provider shall ensure that each of its Drivers undergo approved progressive training (to include a mix of theoretical, e-learning, practical and on the job training) and continued professional development to include training covering the safety of vulnerable road users and on-cycle hazard awareness, throughout the Term of the Contract. 
Collision Reporting

41.8 Where the Service Provider operates Delivery and Servicing Vehicles to provide the Services, the Service Provider shall: 

41.8.1
ensure that it has a system in place to capture, investigate and analyse road traffic collisions that results in fatalities, injury or damage to vehicles, persons or property and for generating Collision Reports; and

41.8.2
within 15 days of the Commencement Date, provide to TfL a Collision Report. The Service Provider shall provide to TfL an updated Collision Report within five (5) working days of a written request from TfL.
Self-Certification of Compliance

41.9 Where the Service Provider operates Delivery and Servicing Vehicles to provide the Services, within 90 days of the Commencement Date, the Service Provider shall make a written report to TfL detailing its compliance with Clauses ‎41.5, 41.6 and 41.7 of this Contract (the “WRRR Self-certification Report”). The Service Provider shall provide updates of the WRRR Self-certification Report to TfL on each three month anniversary of its submission of the initial WRRR Self-certification Report.

Obligations of the Service Provider Regarding Subcontractors

41.10 The Service Provider shall ensure that those of its sub-contractors who operate Delivery and Servicing Vehicles to provide the Services shall:

41.10.1 comply with Clause 41.4; and 

41.10.2 where its subcontractors operates the following vehicles to provide the Services shall comply with the corresponding provisions of this Contract:

41.10.2.1 For Lorries – Clauses 41.5, 41.6, 41.7 and 41.8; and

41.10.2.2 For Vans – Clauses 41.6, 41.7 and 41.8, 

41.10.3 as if those sub-contractors were a party to this Contract.
Failure to Comply with Work Related Road Risk Obligations

41.11 Without limiting the effect of any other clause of this Contract relating to termination, if the Service Provider fails to comply with Clauses 41.4, 41.5, 41.6, 41.7, 41.8, 41.9 and 41.10:
41.11.1 the Service Provider has committed a material breach of this Contract; and

42.11.2 
TfL may refuse the Service Provider, its employees, agents and Delivery and Servicing Vehicles entry onto any property that is owned, occupied or managed by TfL for any purpose (including but not limited to deliveries).

IN WITNESS WHEREOF Contract has been duly executed by the Parties hereto the date and year first above written

Signed for and on behalf of

London Bus Services Limited
……………………………………………………….

Signed for and on behalf of

Air Products PLC

……………………………………………………….
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	Total allowable impurities 
	<500ppmv

	Nitrogen*
	<500 ppmv

	Argon
	<500 ppmv

	Helium
	<500 ppmv

	Hydrocarbons as methane*
	<10 ppmv

	Oxygen*
	<10 ppmv

	CO
	<1 ppmv

	CO2
	<1 ppmv

	Sulphur (sum of all compounds)
	<0.01 ppm

	Ammonia
	<1 ppmv

	 Water (total)*
	<40 ppmv

	Na concentration
	0.05 microgram per litre

	K Concentration
	0.08 microgram per litre

	Max particulate size**
	10 micrometers

	Max particulate concentration**
	10 micrograms/gram


Notes

* The purity of the liquefied hydrogen from the Air Products manufacturing facility is monitored online for indicator impurities which can be stated on a Certificate of Conformity (CofC) upon request. 

Offsite analysis of samples is, at a cost to be quoted at that time, when a specific request is made by the Company.

** These requirements will be achieved via filtration and ongoing filter monitoring.
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	Requirement
	Specification

	Footprint
	Minimised but in all redacted

cases to be less than or equal to 400m2

	Delivered Hydrogen pressure 
	300 - 350 bar (at 15 deg C)

	Expected Dispensing capability
	230kg/refuelling window 

	Maximum Dispensing Capability 
	320kg/refuelling window

	Major Fluctuation in daily volume
	Any increase in volume above 50kg from one day to the next

	Maximum equipment turn down 
	140kg/day 

	Hydrogen fill per bus
	Between 20 and 30 kg

	Hydrogen tank size on bus
	30 - 40kg

	Refuelling Window
	4 hours (8 buses)

	Refuelling time per bus
	10 minutes  

	Maximum number of buses to be refuelled within 24 hours
	10

	Dispensers with TK-16 nozzles 
	2 security access for operation only by authorised personnel

	Dispenser meter accuracy
	Average of 5% on bus fuelling within or above the expected bus demand per day

	Dispensing data storage
	4 weeks standard operation

	Refuelling period for Vehicles excluding Buses filled in the refuelling window
	09:00 – 17:00 

	Refuelling capacity for Vehicles excluding Buses
	320kg minus the bus demand in kg in any given 24 hour period – starting at midnight

	Equipment noise levels 
	The noise level of the plant will be <85dBa at 1m distance from the plant boundary. 

	Ambient air design temperature
	-15 to +40C 


	Operating days per year 
	Minimum 360 days as defined in Clause 7.3

	Hydrogen availability during Refuelling Window.
	Minimum 360 refuelling windows per year in line with Clause 7.3

	Vented Hydrogen Product
	<5% as defined in Clause 41.5

	Emergency Shut-Off
	Both inside and at least one point outside the Facility

	Support – telephone response
	24 hour callout and remote access for the Hydrogen Facility control system

	Physical response time
	Physical response if remote action proves insufficient.

The response time in urgent situation of “no hydrogen” availability for refueling of vehicles will vary but is expected to remain within 4 hours.

	Protective clothing
	Air Products offer includes the provision of 12 sets of protective clothing. The maintenance of the clothing is left at the charge of the Company. 

	Training
	Initially up to 20 people once Hydrogen Facility commissioned

Subsequent refreshers on a 6 monthly basis on agreed topics

Specific needs can be met via our operations staff

	Daily Operation of the Refueling Facility
	An operating protocol will be agreed between the Contractor, the Company and Tower Transit for the daily operation of the Refueling Facility. This will encompass local work instructions, identify interface points, define data reporting by the contractor, define quarterly operating meetings and be amended as required. Agreed revisions will be signed off by identified responsible individuals within the protocol.

	Utilities
	Power – Peak 72kW 

Telephones – 2 off ISDN lines

	Security
	Adequate security measures to prevent unauthorised access to the Refuelling Facility around the Hydrogen Production Facility and control measures for the Dispensing Facility. 

	Planning Permission Support
	provide all necessary supporting documentation (and where relevant representation at meetings as required) for the duration of the project.  Typically to include environmental impact assessments, layouts, visualisations, noise assessments and safety assessments. Where support over and above this is required, the Contractor reserves the right to offer this support at a cost once the requirements are fully defined.

	Station – Bus Interface
	take lead responsibility working with the Bus Operator and the chosen Bus Supplier to ensure a successful operating interface with respect to fuelling of the Buses

	Decommissioning
	removal of the Refuelling Facility equipment from the Bus Depot to ground level with the exception of concrete and any sub soil structures
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Milestone Payments and Contract Price for Set-up

	
	Milestone
	Value (£)

	1
	REDACTED
	REDACTED


Ongoing Project Costs

The Operating Cost and Hydrogen Price will be reviewed on the anniversary of the Effective Date and each subsequent anniversary during the Supply Period and if upon any such review the relevant index figure last published before the date of review shows an increase or decrease in relation to the index figure last published before the Relevant Date (unless another date is indicated below) the price then in force under the terms of this Contract will be increased or decreased (as the case may be) in the same proportion.

“Relevant Date” means:

· in the case of the first review the Effective Date;

· for each subsequent review the date of the previous review.

Operating Cost
Annual operating and maintenance fee £145,000 initial invoice to be levied at the commencement of the contract.

Price variance of the Operating Cost shall be by reference to the Consumer Price Index and the first review shall apply a base index date of June 2015.
“Consumer Prices Index” or CPI” means the Consumer Prices (for all items) Index which is published in the United Kingdom in the Monthly Digest of Statistics by the Office for National Statistics or any replacement of it.
Hydrogen Price (Dispensed Hydrogen)
£REDACTED/Kg

Price variance by the following formula: 
The Dispensed Hydrogen price multiplied by the total of the following calculation - 35% of Dispensed Hydrogen base price (£REDACTED) PLUS 45% of the percentage increase of Natural Gas Index with base at 2014S2 price PLUS 20% of the percentage increase of Average annual retail prices of petroleum products and crude oil price index (‘Typical retail prices of petroleum products and a crude oil price index’) in July from 2014 price.     

Vented Hydrogen

Any hydrogen vented due to TfL not meeting their commitment to take 140

kg/day (see Clause 8.2.2) will be invoiced at the dispensed hydrogen rate

Green energy variation

Variation to be confirmed by exchange of letters and open audit approach

Sample Calculation

Hydrogen Price (kg) = Base price x (0.35 + (0.45 x (NG1/NG0)) + (0.2 x (T1/T0))

Worked example:

£REDACTED (Base price) x (0.35 + (0.45 x 1.28) + (0.2 x 1.04)) = £REDACTEDkg 
Where:

New Hydrogen Price = the latest liquid hydrogen price to be charged

 Current Dispensed Hydrogen price = the base liquid hydrogen price (£REDACTED/kg)

NG = Published Eurostat Gas price index for industrial customers (Netherlands, Band I5) 

NG0 = Natural Gas Index at 2014S2 (0.0262 €/kWh) NG1 = Natural Gas Index at 20XXS2 in subsequent years, the first review will be at 2015S2
T0 = Average annual retail prices of petroleum products and a crude oil price index 2014 (£133.46) T1 = Average annual retail prices of petroleum products and a crude oil price index in subsequent years, the first review will be 2016.  
SCHEDULE 4
TRADE SECRET INFORMATION0 TC "
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Detail of the commercial contents of this agreement specifically clauses 9, 10, 12 and 24.

Details of the novel delivery method employed.
Detail of the Cryogenic Pump employed on the delivery system.
Detail of the storage cylinder and the Dispensing protocol and algorithms employed.
SCHEDULE 5
PROCEDURE COVERING VARIATIONS FROM CONTRACT0 TC "
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42. In the event that the Company may wish to introduce or consider the introduction of, or the Contractor wishes to have consideration given to the introduction of any variation whatsoever from the Contract the following procedure shall be applied:

(i) in cases where the Company is considering the introduction of a variation(s), whether at the request of the Contractor or not, but does not wish to proceed until the effect if any on the Hydrogen Price and/or Operating Cost and/or otherwise is known the Company Project Manager shall complete Form A hereto and send three copies to the Contractor’s Representative.  The Contractor’s Representative shall complete the form detailing the variation if any in the Hydrogen Price and/or Operating Cost or otherwise for each variation and shall return two copies to the Company Manager.  If the Company wishes to authorise the variation it shall proceed by issuing Form B, which shall be signed by the Company Manager, to the Contractor’s Representative in duplicate.  One copy of Form B shall be signed and returned by the Contractor’s Representative to the Company Manager.  Subject to paragraph 1 (ii) below the Contractor must not implement any variation unless it have been duly authorised by the issue of Form B signed by the Company Manager;

(ii) in cases where the Company requires a variation or variations to be put in hand whether at the suggestion of the Contractor or not, as soon as possible and before the effect on the Hydrogen Price and/or Operating Cost or otherwise is established, the Company Manager shall complete and sign Form C hereto, and send three copies to the Contractor.  The Contractor shall complete Form C detailing the variation if any in the Hydrogen Price and/or Operating Cost and/or otherwise for each variation and shall return two copies to the Company Manager but shall immediately proceed with the variations required.

43. If the Company submits a Form A or Form C in accordance with Clause 1 above which is, in the reasonable opinion of the Contractor, likely to prejudice the ability of the Contractor to meet its obligations hereunder, or prejudice any health and safety in connection with the provision of the Refuelling Facility or Hydrogen, then the Contractor may within three (3) Business Days after the Form A or Form C (as applicable) is received, give written notice to the Company:

(iii) objecting to the variation order;

(iv) advising the Company of its reason for so objecting indicating the probable or likely consequences of compliance with the variation order; and

(v) advising the Company of the course of action which the Contractor recommends under the circumstances.

44. If the Contractor gives notice pursuant to Clause 2 above, the Company Project Manager and the Contractor’s Representative shall meet promptly, and, in good faith, use reasonable endeavours to agree the variation with any such amendments as may be reasonable in all the circumstances.  Should the Company Project Manager and the Contractor’s Representative be unable to agree on a variation, then the Company shall have the right to perform the desired changes itself or to retain a third party to perform such changes.  In the event, however, that Company shall perform such changes or retain a third party to perform such changes, then Company and/or such third party shall bear all responsibilities in connection therewith, and the Contractor shall not be liable for any breach of warranties or damages to the extent that such breaches or damages are caused by the work performed by the Company or a third party or both.

45. No variation whatsoever from the original Hydrogen Price and/or Operating Cost and/or otherwise shall be considered unless the foregoing procedure has been carried out and it shall be the responsibility of the Contractor to ensure that the relevant and duly signed forms have been received from the Company before any variation to the Contract is made.

46. All forms should be completed and returned by the Contractor as soon as possible and in any event within 14 days of receipt by the Contractor.

47. The amount to be added to or deducted from the Hydrogen Price and/or Operating Cost or otherwise shall be determined sum as in all the circumstances the Company Manager certifies as reasonable.

FORM A








Contract No: [
]









NPVC No:









Date:

NOTIFICATION OF PROPOSED VARIATION FROM CONTRACT
THIS IS NOT AN INSTRUCTION TO PROCEED

This form is sent in triplicate and two completed copies must be returned to the Director of Commercial,  Windsor House, 50 Victoria Street, London, SW1H 0TL
	DETAIL OF VARIATION

	






Signed:
______________________________






For the Company 
TO BE COMPLETED BY CONTRACTOR - Cost of above variation(s)

Increase

Decrease

Details of variations in cost

Date: 
_________________


Signed: ______________________








  For The Contractor
FORM B









Contract No: [
]









AVC No:









Date:

AUTHORITY FOR VARIATION FROM CONTRACT

Authority is hereby given for the variation in requirement (described on NPVC No ___________) to be made and for variation in the Hydrogen Price and/or Operating Cost or otherwise.  The duplicate copy of this form must be signed by or on behalf of the Contractor and returned to the Director of Commercial, Windsor House, London, SW1H 0TL as an acceptance by the Contractor of the variation shown below.

	DETAIL OF VARIATION
	AMOUNT £
	

	
	
	

	           Extra Cost to London Bus Services Ltd
	
	







Signed: ______________________________







For the Company
ACCEPTANCE BY CONTRACTOR

Date: 
_________________

Signed:_________________________









For the Contractor
FORM C









Contract No. [

]









NRVC No. 









Date:

NOTIFICATION OF REQUIRED VARIATION FROM CONTRACT
This form constitutes an INSTRUCTION TO PROCEED with the variation(s) detailed below.

The Procedure set out below must be followed in returning this form.
i)
No price claim will be accepted unless this form is completed and return within one month from the date hereof unless mutually agreed in writing.
ii)
This form is sent in triplicate and two completed copies must be returned to the Director of Commercial, 50 Victoria Street.  London, SW1H 0TL.

	DETAIL OF VARIATION

	






Signed:
_______________________________







For the Company
TO BE COMPLETED BY CONTRACTOR - Cost of above variation(s)

Increase

Decrease

Details of variations in cost

Date:
_________________

Signed:_________________________









For the Contractor

SCHEDULE 6
MATRIX OF OPERATIONAL RESPONSIBILITIES 
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The table summarizes some of the key responsibilities and respective owners in the operation of the Refuelling Facility.  It is an indication of the expected responsibilities rather than a comprehensive listing.
Scope of supply

	Item
	AP
	TFL
	Notes

	 
	 
	
	 

	Site
	 
	
	 

	Civils
	X
	
	

	Earthing circuit under plinth
	X
	
	

	Surface water drainage
	X
	
	

	Grounded fuelling bays
	X
	
	

	Fire wall
	X
	
	

	
	
	
	

	Substructure and concrete removal
	
	X
	 

	Individual Dispenser Canopy
	X
	
	

	Forecourt canopy
	
	X
	

	Parking for maintenance vehicle & technician transport
	
	X
	Assumed within bus depot

	Protection from vehicular collision
	X
	
	 

	Fence with locked access gates
	X
	
	 

	Gates
	X
	
	 

	Plot area lighting 
	
	X
	 AP requires a minimum of 50lux inside the plot area

	Fire hydrants
	
	X
	 

	Office, messing and toilet facilities
	
	X
	 Assumes Bus Depot Facilities

	Store for spares
	
	X
	

	Noise attenuation
	X 
	
	to achieve 85 dBa at 1m from plot boundary

	 
	 
	
	 

	Utilities
	
	
	 

	Power
	
	X
	110kW three phase 400v AC supply to the plot area only and at designated voltages to AP specified points

	Surface Water Drainage on site
	
	X
	Tie-in to site services at AP plot boundary

	Utility metering
	
	X
	

	2 off Telephone lines with broadband
	
	X
	 To designated location

	Utility N2 
	X
	
	 

	 
	 
	
	 

	Installed equipment
	 
	
	 

	Storage
	X
	
	circa 20,000 litres water volume

	Dispensers
	2
	
	 

	Breakaway
	inc
	
	 

	Hose
	inc
	
	 

	SAE-J2600 geometry nozzles
	inc
	
	 

	Valves and Instruments
	X
	
	 

	Controls
	X
	
	 

	Emergency stop button
	≤ 5
	
	Located around perimeter

	Instrument Cabling within site boundary
	X
	
	 

	Freight and duties to site
	X
	
	 

	Spares
	X
	
	 

	Purge gasses
	X
	
	For start-up

	Dispensers webcam
	X
	
	

	 
	 
	
	 

	Engineering
	 
	
	 

	Engineering hours
	X
	
	 

	Safety review
	X
	
	

	Principle contractor ref CDM regulations
	A
	B
	A] Assumes no other construction activity on site  B] Acts as a ‘’contractor’’ if other construction activities are taking place on site 

	Civils supervision
	X
	
	

	Mechanical erection
	X
	
	 

	Electrical erection
	
	X
	

	Instrument erection
	X
	
	 

	Start Up/Commissioning
	X
	
	 

	AP personnel site training
	
	 X
	 If required to access bus site

	Decommissioning and removal
	X
	
	

	CE conformity of all AP supplied equipment and services
	X
	
	 

	Operating manual
	X
	
	

	
	
	
	 

	Operation and Maintenance
	 
	
	 

	Normal preventative maintenance
	X
	
	 

	Standard AP Purity analysis checks
	X
	
	Performed at AP central production plant

	Call out
	 X
	
	Remote access to plant control first 

	 Maintenance & supply of operator PPE
	X 
	
	 12 sets of PPE included in the proposal by AP

	Operator training
	X
	
	Initially training for up to 20 people, then 6 mthly training refresher or for new starters


SCHEDULE 7
HSSE STANDARDS0 TC "
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Guidance documents list

BCGA

CP4 Cylinder Manifolds and Pipework

CP23 Application of Pressure System Safety Regulations at User Premises

CP33 Bulk Storage of H2 at User Premises

EIGA

15-06 Gaseous Hydrogen Stations

100-03 Hydrogen Cylinders and Transport Vessels

06-02E Safety in storage, handling and distribution of liquid hydrogen

Air Products Internal Standards

10-0804A Standard Practice - Environmental Health and Safety

28-2S803 Prevention of Personnel Exposure to Physical and Chemical Hazards

28-4GN90825E Minimum Requirements for Vehicular Access to Customer Installations

28-3EQ15861 Minimum Requirements for Installation of Liquid Hydrogen Tanks and Equipment

01.09.01 Hazard Review Process

01.09.04 Operational Readiness Inspection Process (or Pre-Start-up Safety Review)

01.09.05 Management of Change

01.21.04 Air Products Chemicals of Concern List for Security Vulnerability Assessment

Reference Documents

CGA G-5.5 Hydrogen Vent Systems

NFPA 55 [2005] Standard for the Storage, Use, and Handling of Compressed Gases andSAEJ2600 Compressed Hydrogen Surface Vehicle Refueling Connection Devices
SCHEDULE 8
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INTERNAL USE INFORMATION

REFUELLING FACILITY PERFORMANCE INFORMATION 
The following is a list of examples of Project Information that the Parties shall classify as Refuelling Facility Performance Information in accordance with Clauses 20.9 and 20.10.
1. Hydrogen refuelled per Vehicle (for each fill) 

2. Total Hydrogen dispensed 

3. Data updates (where available) on any Hydrogen sampling or other issues relating to the Hydrogen quality in that month 

4. Total Hydrogen lost through venting 

5. Number of complete and incomplete fills per Vehicle 

6. Fill time per Vehicle (for each fill) 

7. Percentage availability of the facility (monthly) 

8. Any changes in the carbon dioxide emissions arising from off-site liquid hydrogen production 

9. A log of any safety incidents at the facility (including cause and impact of the safety incident) 

10. A log of any major maintenance work required at the facility planned and unplanned (including a description of the work, its impact and a reason for the maintenance work)

PUBLICATION INFORMATION 
The following is a list of examples of Project Information that the Parties shall classify as Publication Information in accordance with Clauses 20.9 and 20.10. 

1. Hydrogen refuelled per Vehicle 

2. Total Hydrogen dispensed 

3. Total number of fills 

4. Percentage availability of the refuelling facility 

5. Fill time per Vehicle 

6. CO2 calculations for the facility (i.e. well to tank CO2 calculations) 

7. Any other pollutant emissions (eg. NOx, particulates etc.) 

8. Hydrogen vented by the refuelling facility; 

9. High level engineering information (e.g. footprint, dimensions, overall design concept) 

10.  Visualisations of the refuelling facility – before and after the planning application 

11.  Details of any public perception issues arising during the facilities operation 

12.  Images of the refuelling facility 

13.  High level details of the health and safety performance at the site (e.g. numbers of incidents recorded
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