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Deed of Novation
(1) [Supplier]
(2) [Beneficiary]
(3) The Secretary of State for Work and Pensions
Dated 
   201  
Relating to the Framework Agreement for Lot [
] Region [
]

This Deed is made the 

 day of 

201
Between:
(1)
[Insert Supplier Name] (company no. [

]) whose registered office is at [


] (the Supplier); and

(2)
[Insert Beneficiary Name] (company no. [
]) whose registered office is at [


] (the Beneficiary); and
(3)
The Secretary of State for Work and Pensions acting as part of the Crown (the Authority)
Whereas:

(A)
The Authority has appointed the Supplier to provide certain Services under the Framework Agreement dated [
] (the Framework Agreement).
(B)
The Authority, the Supplier and the Beneficiary have agreed that the Beneficiary will assume all of the obligations of the Authority under the Framework Agreement and that the Supplier will undertake all its obligations to the Beneficiary under the Framework Agreement from the date of this Deed on the same terms and conditions contained in the Framework Agreement. 
It is agreed as follows:
1. Interpretation

1.1 Unless the context requires otherwise in this Deed:
1.1.1 any obligation on a party to this Deed to do any act includes an obligation to procure that it is done;

1.1.2 the clause and paragraph headings in this Deed are for ease of reference only and are not to be taken into account in the construction or interpretation of any provision to which they refer;

1.1.3 unless the contrary intention appears, references:

1.1.3.1 to numbered clauses and schedules are references to the relevant clause in, or schedule to, this Deed; and 

1.1.3.2 to a numbered paragraph in the schedule are references to the relevant paragraph in the schedule.

1.1.4 words in this Deed denoting the singular include the plural meaning and vice versa;

1.1.5 references in this Deed to any statutes or statutory instruments include any statute or statutory instrument amending, consolidating or replacing them respectively from time to time in force, and references to a statute include statutory instruments and regulations made pursuant to it;

1.1.6 words in this Deed importing one gender include both genders and may be used interchangeably, and words denoting persons, where the context allows, include corporations and vice versa.

2. Novation
2.1 The Supplier releases and discharges the Authority from the further performance of the Authority's obligations under the Framework Agreement and from all and any claims and demands owed to the Supplier whatsoever arising out of or in respect of the Framework Agreement whether prior to or subsequent to the date hereof and accepts the liability of the Beneficiary upon the Framework Agreement in lieu of the liability of the Authority.

3. Supplier's Undertaking

3.1 The Supplier undertakes to perform the obligations under the Framework Agreement for the Beneficiary and to be bound by the terms and conditions of the same in every way as if the Beneficiary were and had been from the inception a party thereto in lieu of the Authority.

4. Beneficiary's Undertaking

4.1 The Beneficiary agrees to be bound by the terms of the Framework Agreement in every way as if it were named in the Framework Agreement as a party in place of the Authority.
5. Warranty
5.1 For the avoidance of doubt (but without prejudice to any rights which the Beneficiary may have against the Supplier), the Supplier hereby agrees with the Beneficiary that it shall be liable to the Beneficiary for the performance of the Supplier's obligations under the Framework Agreement as if the Beneficiary had been the Authority of the Supplier under the Framework Agreement ab initio and whether such performance has taken place prior to or is to take place subsequent to the date hereof. 
5.2 The Supplier warrants to the Beneficiary that it has complied with and will continue to comply with the Supplier's obligations under the Framework Agreement. The Supplier acknowledges that the Beneficiary has relied upon, and will rely upon, the Supplier's performance of such obligations prior to and following the date hereof.  

5.3 Nothing contained in this Deed shall operate to discharge the Supplier from any liability in respect of duties performed prior to the execution of this Agreement. The Supplier agrees that in respect of all duties performed by it after the said date of execution it shall owe the same duty of care and be liable to the Authority as agreed in the Framework Agreement concurrent with such duty owed and liability to the Beneficiary in accordance with this Deed.
5.4 The Supplier shall be liable for any loss or damage suffered by the Beneficiary arising out of any negligent act or negligent omission or breach by the Supplier in the performance of its obligations under the Framework Agreement prior to the date of this Deed irrespective of whether such losses were suffered or incurred by the Authority (whether solely, or jointly with the Beneficiary, or otherwise) and irrespective of whether such losses were suffered prior to the date hereof.  The Supplier shall be liable to such loss or damage notwithstanding that such loss or damage would not have been suffered or incurred by the Authority (or suffered to the same extent by the Authority).

6. Supplier acknowledgement
6.1 The Supplier acknowledges that up to the date hereof he has been paid the sum of £[
] exclusive of Value Added Tax by the Authority.
7. Collateral Warranty

7.1 Nothing in this Deed shall affect or derogate from any collateral warranty given or to be given by the Supplier to the Authority in respect of the Framework Agreement.  The Supplier shall on execution of this Deed, execute and provide to the Authority a collateral warranty in the form appended to this Deed.
8. Third Party Rights

8.1 Unless the right of enforcement is expressly granted, it is not intended that a third party should have the right to enforce a provision of this Deed pursuant to the Contracts (Rights of Third Parties) Act 1999.
9. Miscellaneous
9.1 The terms and conditions of this Deed represent the entire agreement between the parties relating to the novation of the Framework Agreement.

9.2 The parties may rescind or vary this Deed without the consent of a third party to whom an express right to enforce any of its terms has been provided.
9.3 The conditions of this Agreement shall be subject to English Law.
IN WITNESS whereof the Authority and the Beneficiary and the Supplier have executed this Agreement as a Deed and it is the intentions of the parties that it be delivered and it is hereby delivered on the date first written. 

Executed as a Deed by

)
[the Supplier]
   )
acting by:

)


Director

Print Name


Director/Secretary

Print Name

Executed as a Deed by

)
[the Beneficiary] 
   )
acting by:

)


Director

Print Name


Director/Secretary

Print Name

Executed as a Deed for and on 

)
behalf of The Secretary of State for 

Work and Pensions by affixing hereto 

its common seal in the presence of:

)






Signature:.....................................................





Name:
.....................................................





Title:
Authorised signatory





Date:
.....................................................
Appendix 1

Collateral Warranty

	
	Post Novation Deed of Warranty
	

	
	  
	

	
	(1) [Supplier]

(2) [Beneficiary]

(3) [The Secretary of State for Work and Pensions] 
	

	
	Dated
20[  ]
	

	
	
	



Relating to the Framework Agreement for Lot [
] Region [
]
This Deed is made the 
day of
20  
Between:

(1) [Insert Company Name] (company no. [                           ]) and whose registered office is at [                                                                   ] (the Supplier);

(2) The Secretary of State for Work and Pensions acting as part of the Crown (the Beneficiary); and

(3)
[Insert Company Name] (company no. [                           ]) and whose registered office is at [                                                                   ] (the Employer).
Background:

(A) The Beneficiary has entered into a Framework Agreement with the Supplier. 

(B) The Beneficiary, Supplier and the Employer have entered into a novation agreement.
(C) Under the terms of a novation agreement, the Supplier has agreed to enter into this Deed.   
It is agreed as follows:

1 Definitions and Interpretation

1.1 Unless the context requires otherwise, the following words have the following meanings in this Deed:

	Assignment Restriction
	assignment by the Beneficiary shall be unrestricted;

	Beneficiary
	includes the party named as beneficiary above and any person to whom the benefit of this Deed and/or any rights arising under it shall have been validly assigned in accordance with this Deed;

	Employer
	includes the party named as employer above and any person to whom the benefit of the Contract has been validly assigned in accordance with its terms;

	Deed
	means this deed (including any schedule, appendix, or annexure to it and any document in agreed form);

	Design Documents
	all drawings, details, plans, specifications, schedules, reports, models, bills of quantities, calculations, software and other work in written or electronic form (and any designs, ideas, concepts and inventions contained in them whether patentable or not) which may be prepared, conceived or developed by or on behalf of the Supplier in the course of or as a result of carrying out the Services;

	Framework Agreement
	means the framework agreement dated [
] originally entered into by the Beneficiary and the Supplier;

	Practical Completion
	means practical completion of the Project as certified or otherwise evidenced pursuant to the terms of the Contract;

	Services
	means the services performed or to be performed by the Supplier as more particularly described in the Framework Agreement;

	Supplier
	means the party named as supplier above;

	Statutory Requirements
	any requirements imposed by:

(a) any act of parliament, statutory instrument, rule  or order made under any act of parliament;
(b) any regulation, approved code of practice or bye law of any local authority, statutory undertaker or other body which has jurisdiction with regard to the Works or to whose systems the Works are or will be connected; or
(c) the terms of any planning permission, building regulation approval or other consent or approval required for the execution of the Works.


1.1 Unless the context requires otherwise in this Deed:

1.1.1 any obligation on a party to this Deed to do any act includes an obligation to procure that it is done;

1.1.2 the clause and paragraph headings in this Deed are not to be taken into account in the construction or interpretation of any provision to which they refer;

1.1.3 unless the contrary intention appears, references to numbered clauses and schedules are references to the relevant clause in, or schedule to, this Deed and references to a numbered paragraph in the schedule are references to the relevant paragraph in the schedule;

1.1.4 words in this Deed denoting the singular include the plural meaning and vice versa;

1.1.5 references in this Deed to any statutes or statutory instruments include any statute or statutory instrument amending, consolidating or replacing them respectively from time to time in force, and references to a statute include statutory instruments and regulations made pursuant to it;

1.1.6 words in this Deed importing one gender include both other genders and may be used interchangeably, and words denoting natural persons, where the context allows, include corporations and vice versa.

2 Supplier's warranties

2.1 Subject to Clause 3, the Supplier warrants and undertakes to the Beneficiary that:

2.1.1 it has observed and performed and will continue to observe and perform each and all of its obligations under or arising out of the Framework Agreement in accordance with the Framework Agreement; 

2.1.2 in performing its Services it has exercised and will continue to exercise all such professional skill, care and diligence reasonably to be expected of a properly qualified and competent Supplier of the relevant discipline experienced in the provision of such services in respect of such services of a similar size, scope, nature and complexity to the Services;

2.1.3 it has not and shall not use or specify for use or authorise or permit to be used in the Works or any part or parts thereof nor shall it cause to be used or suffer the use of any substances or materials:

(a) known or suspected to be in themselves or as a result of the manner of their use a hazard to health;

(b) which at the time the Works had been carried out are within the building industry generally known or accepted as or reasonably suspected of:

(i) being deleterious in themselves;

(ii) becoming deleterious when used in a particular situation or in combination with other substances or materials and with passage of time or through poor workmanship during construction or without a higher level of maintenance than that which would normally be expected in a building of the type under construction or refurbishment; or

(iii) being damaged by or causing damage to the structure on which they are incorporated or to which they are affixed;

2.1.4 for the purposes of Clause 2.1.3 "deleterious" materials or substances are those whose durability is lower than specified or lower than might reasonably be expected of a substance or material specified or used for the purpose in which it is used or specified in the Works, or one which reduces or might reduce the durability of substances or materials to which they are applied or fixed, or reduce the durability of the structures into which they are incorporated or which reduce or might reduce the durability of the Works or part of the Works;

2.1.5 in performing its Services it shall comply with the Statutory Requirements.

2.2 The Supplier extends to the Beneficiary the benefit of all warranties and undertakings on the part of the Supplier contained in the Framework Agreement.  

2.3 The Supplier acknowledges that the Beneficiary shall be deemed to have relied and shall continue to rely upon the warranties and undertakings given by the Supplier under this Clause 2.

2.4 The Supplier shall promptly on request by the Beneficiary provide the Beneficiary with a copy of the Framework Agreement.

3 Supplier's liability under this Deed

3.1 The Supplier shall: 

3.1.1 owe no greater obligations to the Beneficiary under this Deed than it would have owed to the Beneficiary had the Beneficiary been named as a joint employer with the Employer under the Framework Agreement; and

3.1.2 be entitled in any action or proceedings by the Beneficiary to rely on any limitation in the Framework Agreement and to raise the equivalent rights in defence of liability as it would have had as if the Beneficiary was a joint employer with the Employer under the Framework Agreement.  The Supplier agrees however not to raise any defence to a claim by the Beneficiary under this Deed on the grounds that the losses in respect of which the Beneficiary seeks damages, compensation or other relief are not losses suffered or to be suffered by the Employer.  The Supplier shall not be entitled to rely upon set off, counterclaim or defence arising from non-payment by the Employer of any monies due under the Framework Agreement.

4 Intellectual property rights in drawings, designs etc.

4.1 The copyright in all Design Documents which may be prepared, conceived or developed by or on behalf of the Supplier in the course of or as a result of carrying out the Services shall remain vested in the Supplier. 

4.2 The Supplier grants to the Beneficiary an irrevocable royalty free non exclusive licence to use and to copy any or all of the Design Documents for any purpose connected with the Framework Agreement, but without limitation, the execution and completion of the works and the maintenance, letting, occupation, management, sale, advertisement, extension, alteration, reinstatement and repair of any property.

4.3 The licence referred to in Clause 4.2 shall carry the right to grant sub licences and shall be transferable to third parties and shall subsist notwithstanding the determination (for any reason) of the Supplier's employment under the Framework Agreement, provided always that the Supplier shall not be liable for the consequences of any use of the Design Documents for any purpose other than that for which it was prepared.

4.4 Insofar as the Supplier is the author (as defined in the Copyright, Designs and Patents Act 1988) of the Design Documents and of the Works, the Supplier waives any moral rights which it might otherwise be deemed to possess under Chapter IV of that act in respect of them.

4.5 The Supplier shall procure at its own costs for the Beneficiary a waiver corresponding to that in Clause 4.4 from any sub Employer or sub-Supplier employed by the Supplier who is an author (as referred to in the Copyright, Designs and Patents Act 1988) of any part of the Design Documents and of the Works in respect of them.

4.6 The Supplier shall within 14 days of the Beneficiary's request provide a complete set of copies of the Design Documents to the Beneficiary without charge. 

4.7 The Supplier shall indemnify the Beneficiary against all claims that may arise in respect of infringement of any intellectual property rights.

5 Insurance

5.1 The Supplier undertakes to the Beneficiary to maintain with reputable insurers carrying on business in the United Kingdom, for the duration of the Services  and for a period expiring no earlier than twelve (12) years after the date of Practical Completion and notwithstanding the determination for any reason of the Supplier's employment under the Framework Agreement, professional indemnity insurance to cover each and every professional liability which it may incur under this Deed, for a sum not less than £[●  ] million ([●  ] million pounds)] for each and every claim, provided always that such insurance continues to be available in the United Kingdom market upon reasonable terms and at commercially reasonable rates.

5.2 Such insurance shall be subject to such conditions and excesses as may be usual from time to time in the United Kingdom market and in particular (but without limitation) shall not include any condition which may adversely affect the right of the Beneficiary to proceed directly against the insurers pursuant to and in the circumstances contemplated by the Third Parties (Rights Against Insurers) Act 2010.

5.3 As and when it is reasonably required to do so by the Beneficiary, the Supplier shall produce for inspection by the Beneficiary documentary evidence that such insurance is being properly maintained.

5.4 The Supplier shall notify the Beneficiary immediately if such insurance ceases to be available upon reasonable terms and at commercially reasonable rates or if for any other reason the Supplier is unable to continue to maintain such insurance.

5.5 The Supplier warrants that it has disclosed to its insurers the terms of this Deed and that it will disclose them to any other insurers with whom it may from time to time maintain such insurance.

5.6 The Supplier shall not compromise, settle or waive any claim which it may have under such insurance in respect of any professional liability which it may incur under this Deed without the prior written consent of the Beneficiary provided that nothing in this Clause 5.6 shall preclude the Supplier's insurers from taking over (in the name of the Supplier) the defence of any claim made by the Beneficiary under this Deed and (in that capacity) from conducting and settling it as they see fit.

6 Assignment

6.1 The Beneficiary may assign the benefit of this Deed and/or any rights arising under it without consent up to the Assignment Restriction. Where there is no maximum number of assignments without consent specified, the Beneficiary may at any time assign the benefit of this Deed and/or any rights arising under it without consent.

6.2 The Supplier shall not be entitled to contend that any person to whom this Deed is assigned is precluded from recovering any loss incurred by such assignee from any breach of this Deed (whenever occurring) by reason that such a person is an assignee and not a named Beneficiary under this Deed.

6.3 Notwithstanding any other provision of this Deed, the Supplier acknowledges and agrees that no agreement, variation, waiver, concession, compromise, relaxation, failure or delay by or made by the Supplier shall operate to affect, prejudice or deprive the Beneficiary of this Deed's full force and effect.

7 Obligations prior to determination of the Supplier's Framework Agreement

7.1 The Supplier covenants with the Beneficiary that it will not exercise nor seek to exercise any right to determine its employment under the Framework Agreement or discontinue the performance of any of its obligations in relation to the Works for any reason including any breach on the part of the Employer, without giving to the Beneficiary not less than 28 days notice of its intention to do so and specifying the grounds for the proposed determination or discontinuance.

7.2 Any period stipulated in the Framework Agreement for the exercise by the Supplier of a right of determination shall be extended, as may be necessary, to take account of the period of notice required under Clause 7.1.

7.3 Compliance by the Supplier with Clause 7.1 should not be treated as a waiver of any breach on the part of the Employer giving rise to the right of determination, nor otherwise prevent the Supplier from exercising its rights after the expiration of notice, unless the right of determination should have ceased under the provisions of Clause 8.

8 Step in right

8.1 The right of the Supplier to determine its employment under the Framework Agreement shall cease if, within the period of 28 days referred to in Clause 7.1, the Beneficiary shall give notice to the Supplier:  

8.1.1 requiring it to continue its obligations under the Framework Agreement;

8.1.2 acknowledging that the Beneficiary is assuming all the obligations of the Employer under the Framework Agreement and

8.1.3 undertaking to the Supplier to discharge all payments which may subsequently become due to the Supplier under the terms of the Framework Agreement and to pay to the Supplier any sums which have become due and payable to it under the Framework Agreement but which remain unpaid.

8.2 Upon the compliance by the Beneficiary with the requirements of Clause 8.1 the Framework Agreement shall continue in full force and effect as if the right of determination on the part of the Supplier had not arisen and in all respects as if the Framework Agreement had been entered into between the Supplier and the Beneficiary to the exclusion of the Employer

8.3 Notwithstanding that as between the Employer and the Supplier the Supplier's right of determination of its employment under the Framework Agreement may not have arisen the provisions of Clause 8.2 shall apply if the Beneficiary gives notice to the Supplier and the Employer to that effect and the Beneficiary complies with the requirements on its part under Clause 8.1.

8.4 The Supplier shall be bound to assume that, as between the Employer and the Beneficiary, circumstances have occurred which permit the Beneficiary to give notice under Clause 8.3.

8.5 The Employer acknowledges that the Supplier, acting in accordance with the provisions of this Clause 8 shall not incur any liability to the Employer.

8.6 The Beneficiary shall have no liability in respect of sums due to the Supplier under the Contract or otherwise, unless and until the Beneficiary has given notice pursuant to Clause 8.1 and 8.3.

9 Other remedies

9.1 Nothing in this Deed shall in any way limit or affect any other rights or remedies (whether under any contract, at law, in equity or otherwise) which the Beneficiary would have against the Supplier in the absence of this Deed.

9.2 The liability of the Supplier under this Deed shall not be released, diminished or in any other way affected by:

9.2.1 the Framework Agreement by the Beneficiary of any person to survey the Property or to monitor the carrying out of the Works or to inspect any documents relating to them on behalf of the Beneficiary or the failure to appoint such a person;

9.2.2 any approval or consent given or withheld or purported to be given or withheld by or on behalf of the Beneficiary; or

9.2.3 any other independent inquiry into any relevant matter which the Beneficiary may make or fail to make.

10 Limitation

No action or proceedings for any breach of this Deed shall be commenced against the Supplier after the expiry of 12 years following Practical Completion.

11 Notices

11.1 Any notice or consent required or permitted under this Deed shall be in writing and shall be sent by first class post, hand delivery or fax. There shall be no right to serve notices or consents by email. 

11.2 Any such notice, consent or other document shall be deemed to have been duly received:

11.2.1 if despatched by first class post - 48 hours from the time of posting to the relevant party; or

11.2.2 if despatched by hand delivery - at the time of actual delivery; or

11.2.3 if despatched by fax - 24 hours after the time of the despatch.

11.3 In proving service by post it will be sufficient (unless any relevant part of the postal service is affected by industrial action) to prove that the envelope containing the notice was duly stamped addressed and posted to the addresses given for a party in this Deed or such other addresses subsequently notified in writing as being the registered office or principal address of business of the relevant party.  In proving service by fax it shall be sufficient to prove that it was properly addressed and dispatched to the numbers as notified in writing by the relevant party to other parties.

11.4 A party shall not attempt to prevent or delay the service on it of a notice under this Deed.

12 Third Party Rights

12.1 Unless the right of enforcement is expressly granted, it is not intended that a third party should have the right to enforce a provision of this Deed pursuant to the Contracts (Rights of Third Parties) Act 1999.

12.2 The parties may rescind or vary this Deed without the consent of a third party to whom an express right to enforce any of its terms has been provided.

13 Governing law and disputes 

The application and interpretation of this Deed shall in all respects be governed by the law of England and Wales and any dispute or difference arising under this Deed shall be subject to the jurisdiction of the courts of England and Wales.

In witness this deed has been executed and delivered on the date of this document.

Signature page to the Post Novation Deed of Warranty between [●  Employer], [●  Supplier] and Beneficiary. 
	Executed as a deed by
)
[●  

  ] Limited
)
acting by
)

Director

Director/Secretary
	


	Executed as a deed by
)
[● ] 
 Limited
)
acting by
)

Director

Director/Secretary
	


	Executed as a Deed for and on 

)
behalf of The Secretary of State for 

Work and Pensions by affixing hereto 

its common seal in the presence of:

)







	Signature:.....................................................
Name:
.....................................................
Title:
Authorised signatory
Date:
.....................................................
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