


[bookmark: _GoBack]Schedule K (Lot 2/3)
TUPE Surcharge
Introduction
This schedule sets out the process for determining the:
TUPE Surcharge, if a Relevant Transfer takes place; and 
[bookmark: _Ref485737482]Redundancy Surcharge in the event that, following a Relevant Transfer, a Transferring Former Contractor Employee and/or a Transferring Client Employee is made redundant by the Contractor as a result of an economic technical organisational reason entailing changes to the workforce and the Contractor has followed a fair dismissal procedure and complied with all contractual and legislative requirements.
The “TUPE Surcharge” means:
the difference, on an annual basis, between:
the costs to employ Transferring Former Contractor Employees and/or Transferring Client Employees (as the case may be); and
the equivalent costs to employ staff used by the Contractor to calculate the Prices,
in respect of the following:
annual salary
annual national insurance cost
annual pension cost
holiday entitlement
annual life insurance cost
annual sick pay entitlement
maternity/paternity costs
any other cost arising directly from the contract of employment of the Transferring Former Contractor Employee and or Transferring Client Employee for which there is an equivalent cost applicable to the employed staff used by the Contractor at Further Competition to calculate the Prices. 
The “Redundancy Surcharge” means, in relation to a redundancy as described in paragraph 1.1.2 above, the following costs: any tribunal awards, redundancy payments including contractual or enhanced redundancy costs and notice payments.
TUPE Surcharge 
Where a Relevant Transfer takes place, or will take place, the Contractor shall, no later than 30 days after the Relevant Transfer Date, submit to the Project Manager, its calculation of the TUPE Surcharge together with a breakdown and supporting evidence as may be reasonably necessary for the Project Manager to corroborate and assess the calculation of the TUPE Surcharge.  
On receipt of the Contractor’s calculation of the TUPE Surcharge in accordance with paragraph 16.2.1 the Project Manager shall either:
notify the Contractor in writing of acceptance of the TUPE Surcharge relating to the Relevant Transfer; 
request further information/evidence; and/ or
request a meeting to discuss/clarify the evidence provided.
Where the TUPE Surcharge is agreed following the receipt of further information/evidence or following a meeting, the Project Manager shall notify the Contractor in writing. 
In the event that the Contractor and the Project Manager are unable to agree the TUPE Surcharge, they shall follow the agreed dispute resolution procedure. 
On agreement of the TUPE Surcharge the Prices shall be changed accordingly.
Annual Review of TUPE Surcharge
The TUPE Surcharge shall be reviewed by the Project Manager at the commencement of each Contract Year. 
[bookmark: _Ref485737794]The Contractor shall submit to the Project Manager, no later than 30 days prior to Contract Year, evidence of any change to the TUPE Surcharge since it was last adjusted including but not limited to whether or not a Transferring Former Contractor Employee and/or a Transferring Client Employee is still employed by the Contractor and/or engaged on this contract. The Client shall cease to be liable to pay the TUPE Surcharge in respect of a particular Transferring Former Contractor Employee or a Transferring Client Employee from the date upon which he ceases to be employed by the Contractor or engaged on this contract (whichever occurs the earliest).
On receipt of the Contractor’s calculation of the TUPE Surcharge in accordance with paragraph 3.2 the Project Manager shall either:
notify the Contractor in writing of acceptance of the adjusted TUPE Surcharge; or 
request further information/evidence; and/ or
request a meeting to discuss/clarify the evidence provided.
Where the adjustment to the TUPE Surcharge is agreed following the receipt of further information/evidence or following a meeting, the Project Manager shall notify the Contractor in writing. 
In the event that the Contractor and the Project Manager are unable to agree the adjustment to the TUPE Surcharge, they shall follow the agreed dispute resolution procedure.
Adjustment to the TUPE Surcharge
Where the adjusted TUPE Surcharge is less than the TUPE Surcharge in the previous Contract Year, the Prices shall be adjusted to account for the lower TUPE Surcharge.
The adjusted TUPE Surcharge shall be used as the benchmark in the subsequent annual TUPE costs review.
Where the adjusted TUPE Surcharge is more than the TUPE Surcharge in the previous Contract Year, the Prices shall not be adjusted.

Right of Audit
The Project Manager may review and audit the calculation of the TUPE Surcharge at any time and the Contractor shall repay to the Client any over payment between the TUPE Surcharge used to adjust the Prices and the corrected TUPE Surcharge calculated following a review and audit.
Redundancy Surcharge 
[bookmark: _Ref434395356]Where a Relevant Transfer takes place, or will take place, the Contractor shall not make any Transferring Former Contractor Employee(s) and/or Transferring Client Employee(s) redundant without consulting the Project Manager.
The Contractor shall mitigate the effects of any Redundancy Surcharge by:
redeploying such people where it is practicable for the Contractor to do so; or
where redeployment is not practicable, taking such reasonable mitigation steps to minimise the costs of redundancy where practicable; and
complying with the law and any reasonable instructions from the Project Manager.
The Redundancy Surcharge shall be zero unless the Contractor has consulted with the Project Manager, pursuant to paragraph 6.1, about the particular Transferring Former Contractor Employee(s) and/or Transferring Client Employee(s) within [12 months] of the starting date.
[bookmark: _Ref434395340]Where redundancy is unavoidable, the Contractor shall provide the Project Manager with its estimate of the Redundancy Surcharge together with a breakdown and supporting evidence as may be reasonably necessary for the Project Manager to corroborate and assess the calculation of the Redundancy Surcharge.  
On receipt of the Contractor’s calculation of the Redundancy Surcharge in accordance with paragraph 6.4 the Project Manager shall either:
notify the Contractor in writing of acceptance of the Redundancy Surcharge relating to the Relevant Transfer; and/or 
request further information/evidence; and/ or
request a meeting to discuss/clarify the evidence provided.
Where the Redundancy Surcharge is agreed following the receipt of further information/evidence or following a meeting, the Project Manager shall notify the Contractor in writing. 
In the event that the Contractor and the Project Manager are unable to agree the Redundancy Surcharge, they shall follow the agreed dispute resolution procedure. 
On agreement of the Redundancy Surcharge the Prices shall be changed accordingly.
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