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Dated […………………………..] [20…]
	(1)	Wokingham Borough Council 
AND
(2)	[CONSULTANT]

AGREEMENT 

Relating to 
Professional Services for the Highway and Transportation Network
for
Wokingham Borough Council 













THIS AGREEMENT is made on the ……. day of ….. [20...]
BETWEEN:

(1)	Wokingham Borough Council of Shute End, Wokingham, RG40 1BN (the Employer) and
(2)	[CONSULTANT] (Company Number:…………….) whose registered office is at [………………………………………………………………………………….] (the Consultant)
The Employer has agreed to enter into this contract for the provision of: Professional services for the highway and transport network in Wokingham Borough Council as more particularly set out in the conditions of contract. 
[bookmark: _Toc323754050]1.	The Consultant Provides the Services in accordance with the conditions of contract.
2.	The Employer will pay the Consultant the amount due and carry out his duties in accordance with the conditions of contract.
3.	The documents forming this contract are:
•	the conditions of contract
•	the Scope
•	the Task Schedule
•	the Contract Data Part one 
•	the Contract Data Part two
•	the documents identified in the Contract Data
4.	The conditions of contract and other documents which are incorporated into and form part of this contract contain all the terms which the Employer and the Consultant have agreed in relation to the subject matter of this contract, and supersede any prior written or oral agreements, representations or understandings between the Parties in relation to such subject matter.


IN WITNESS whereof this Agreement has been duly executed and delivered as a deed on the date and year stated above.

THE COMMON SEAL of THE EMPLOYER 

hereunto affixed is authenticated by:






Authorised signatory:



Print name:



EXECUTED AS A DEED by THE CONSULTANT 
by the signatures of:



Director:


Director/Company Secretary:




CONTRACT DATA


Part one – Data provided by the Employer


	
	Completion of the data in full, according to the Options chosen, is essential to create a complete contract.


	Statements given in all
 contracts
	

	1 General
	The conditions of contract are the core clauses and the clauses for main Option G, dispute resolution Option W2 and secondary Options X1, X2, X4, X9, X10, X11, X12, X18, Y(UK)2 and Z of the NEC3 Professional Services Contract April 2013.

The Employer is
Name:  Wokingham Borough Council
	Address: Shute End, Wokingham, RG40 1BN

The Adjudicator is chosen jointly by the Parties when a dispute arises
	
The services are professional services for the management, operation, maintenance, improvement and development of the highway and transport network and other infrastructure in Wokingham Borough Council 

The Scope is in the document titled “Wokingham BC Highway Professional Services Contract Scope”	
	
The language of this contract is English
The law of the contract is the law of England
The period for reply is two weeks. 
The period for retention is 12 years following Completion or earlier termination.
· The Adjudicator nominating body is the Institution of Civil Engineers. 
.
The tribunal is litigation
The following matters will be included in the Risk Register
	NONE
	

	
2 The Parties' main responsibilities
	The Employer provides access to the following persons, places and things
	access to					access date 
	As set out in Schedule 10 of the Scope

	3 Time
	The starting date is 1st April 2019
The Consultant submits revised programmes at intervals no longer than 5 weeks


	4 Quality
	The quality policy statement and quality plan are provided within 6 weeks of the Contract Date.
The defects date is 52 weeks after Completion of the whole of the services.

	5 Payment
	The assessment interval is monthly
The currency of this contract is pound sterling (£)
The interest rate is 4 % per annum above the base rate of the Bank of England.


	8 Indemnity, insurance
and liability
	The amounts of insurance and the periods for which the Consultant maintains insurance are

	
	event
	cover
	period following Completion of the whole of the services or earlier termination

	
	failure of the Consultant to use the skill and care normally used by professionals providing services similar to the services
	
£20M in respect of each claim, without limit to the number of claims

	
12 years

	
	death of or bodily injury to a person (not an employee of the Consultant) or loss of or damage to property resulting from an action or failure to take action by the Consultant
	
£10M in respect of each claim, without limit to the number of claims
	
12 years

	
	death of or bodily injury to employees of the Consultant arising out of and in the course of their employment in connection with this contract
	
£20M in respect of each claim, without limit to the number of claims
	12 years

	

	The Employer provides the following insurances
		None
		
The Consultant's total liability to the Employer for all matters arising under or in connection with this contract, other than the excluded matters, is limited to
£20M for any one claim without limit to the number of claims

	Optional statements
	If the Employer has decided the completion date for the whole of the services
The completion date for the whole of the services is 31 March 2026.
If no programme is identified in part two of the Contract Data
The Consultant is to submit a first programme for acceptance within 12 weeks
	weeks of the Contract Date.

	
	If the Employer has identified work which is to meet a stated condition by a key date
The key dates and conditions to be met are 
	condition to be met		key date
	1 NONE			
	2			
	3			

	
	If the period in which payments are made is not three weeks and Y(UK)2 is not used
The period within which payments are made is ……………………………………..

	
	If Y(UK)2 is used and the final date for payment is not 14 days after the date when payment is due
The period for payment is 21 days

	
	If the Employer states any expenses
The expenses stated by the Employer are
	item		amount
	NONE – to be included in staff rates		
				
				

	
	If the Consultant is to provide additional insurances
The Consultant provides these additional insurances
	1. Insurance against	
	Cover is	
	Period of cover	
	Deductibles are	
	2. Insurance against	
	Cover is	
	Period of cover	
	Deductibles are	

	

	If the tribunal is arbitration
The arbitration procedure is
		
The place where arbitration is to be held is
		
The person or organisation who will choose an arbitrator
· if the Parties cannot agree a choice or
· if the arbitration procedure does not state who selects an arbitrator is
		
If this contract is a subcontract and the main contract provides for joint adjudication of disputes
The main contract Adjudicator is ………………………………………………………
If Option A is used
The Consultant prepares forecasts of the total expenses at intervals no longer than ……………………………… weeks.
If Option C, E or G is used
The Consultant prepares forecasts of the total Time Charge and expenses at intervals no longer than 5 weeks.
The exchange rates are those published in …………N/A………………………………… on …………………………………….. (date).
If Option C is used
The Consultant’s share percentages and the share ranges are
	share range				Consultant’s share percentage
	less than ……………………… %	……………………………………………. %
	from ……….. % to …………… %	……………………………………………. %
	from ……….. % to …………… %	……………………………………………. %
	greater than…………………… %	……………………………………………. %
If Option X1 is used
The index is the Consumer Price Index
If Option X2 is used
The law of the project is the law of England		


	
	If Option X3 is used
The Employer will pay for the items or activities listed below in the currencies stated
	items and activities		other currency		total maximum payment
								in the currency
	1 …………………………	…………………..	………………………………
	2 …………………………	…………………..	………………………………
	3 …………………………	…………………..	………………………………
The exchange rates are those published in ………………………………………….
	on 	 (date).

	
	If Option X5 is used
The completion date for each section of the services is
	section	description			completion date
	1 		……………………..……..	…………….…………………………
	2		……………………..……..	…………….…………………………
	3		……………………..……..	…………….…………………………
	4		……………………..……..	…………….…………………………
	5		……………………..……..	…………….…………………………

	
	If Options X5 and X6 are used together
The bonus for each section of the services are
	section	description 			amount per day
	1		……………………..……..	…………….…………………………
	2		……………………..……..	…………….…………………………
	3		……………………..……..	…………….…………………………
	4		……………………..……..	…………….…………………………
	5		……………………..……..	…………….…………………………
	Remainder of the services ..…………………...…………….…………………………

	
	If Options X5 and X7 are used together
Delay damages for each section of the services are
	section	description 			amount per day
	1		……………………..……..	…………….…………………………
	2		……………………..……..	…………….…………………………
	3		……………………..……..	…………….…………………………
	4		……………………..……..	…………….…………………………
	5		……………………..……..	…………….…………………………
	Remainder of the services …………………….…………….…………………………

	
	If Option X6 is used (but not if Option X5 is also used)
The bonus for the whole of the services is ………….……………….…..… per day.

	
	If Option X7 is used (whether or not Option X5 is also used; used only with main Options A, C and E)
Delay damages for Completion of the whole of the services are ……….. per day.

	
	If Option X8 is used
The collateral warranty agreements are
	agreement reference				third party
	…………………………………………...	………………………………………..
	…………………………………………...	………………………………………..
	…………………………………………...	………………………………………..
	…………………………………………...	………………………………………..

	
	If Option X10 is used
The Employer’s Agent is
	Name (to be advised)
	Address …………………………………………………………………………………..
	…………………………………………...………………………………………………..
	…………………………………………...………………………………………………..
The authority of the Employer’s Agent is as notified by the Employer to the Consultant in writing from time to time. The Employer may change the authority of the Employer’s Agent by notifying the Consultant in writing.

	
	If Option X12 is used
The Client is
Name: Wokingham Borough Council
	Address: Shute End, Wokingham, RG40 1BN
The Client’s objective is set out in Schedule 4 of the Scope
The Partnering Information is in: Schedule 2 of this Agreement

	


	If Option X13 is used
The amount of the performance bond is …………N/A…………………………………..

	
	If Option X18 is used
The Consultant's liability to the Employer for indirect or consequential loss is limited to £20M for any one claim without limit to the number of claims  
The Consultant's liability to the Employer for Defects that are not found until after the defects date is limited to £20M for any one claim without limit to the number of claims 
The end of liability date is 12 years after Completion of the whole of the services.

	
	If Option X20 is used (but not if Option X12 is also used)
The incentive schedule for Key Performance Indicators is in ……………………..
A report of performance against each Key Performance Indicator is provided at intervals of …………………………………………………………………….. months.

	
	If Option Y(UK)3 is used
term					person or
					organisation
	…………………None………………	…………………………………………………
	…………………………………	…………………………………………………
	…………………………………	…………………………………………………
	…………………………………	…………………………………………………


	
	If Option Z is used
The additional conditions of contract are the Wokingham BC Z Clauses	


SCHEDULE OF COST COMPONENTS

20

	
Part two – Data provided by the Consultant


	
	Completion of the data in full, according to the Options chosen, is essential to create a complete contract.


	Statements given in all contracts
	The Consultant is ……………………………………………………………………….
	Name	
	Address	
		
		
The key persons are
	(1) Name	
	Job	
	Responsibilities	
	Qualifications	
	Experience	
	(2) Name	
	Job	
	Responsibilities	
	Qualifications	
	Experience	
The staff rates are
	name/designation		rate
			…………………………………..
			…………………………………..
The following matters will be included in the Risk Register
		
		
		
		

	Optional statements
	If the Consultant is to decide the completion date for the whole of the services
The completion date for the whole of the services is ……..……………….………..
If a programme is to be identified in the Contract Data
The programme identified in the Contract Data is ….……..……………….………..
If the Consultant states any expenses
The expenses stated by the Consultant are
	item		amount
	NONE – to be included in staff rates		…………………………………..
			…………………………………..


	

	If the Consultant requires additional access
The Employer provides access to the following persons, places and things
	access to		access date
			…………………………………..
			…………………………………..
If Option A or C is used
The activity schedule is …………………………………………………………………
The tendered total of the Prices is …………………………………………………….
If Option G is used
The task schedule is …………………………………………………………………….

	ZM23 – Consultant’s discount
	The discount table is:

	Price for Services Provided In Year range
	discount percentage (%)[footnoteRef:1] [1:  Note to tenderers: The discount percentage for each band must not be lower than the discount percentage entered into the previous (lower) band.] 


	Less than £ 600,000.00
	0%

	 £600,000.00 to £800,000.00
	[…..]

	 £800,000.00 to £1,000,000.00
	[…..]

	 £1,000,000.00 to £1,200,000.00
	[…..]

	 £1,200,000.00 to £1,400,000.00
	[…..]

	£1,400,000.00 to £1,600,000.00
	[…..]

	£1,600,000.00 to £1,800,000.00
	[…..]

	£1,800,000.00 to £2,000,000.00
	[…..]

	£2,000,000.00 to £2,200,000.00
	[…..]

	£2,200,000.00 to £2,400,000.00
	[…..]

	£2,400,000.00 to £2,600,000.00
	[…..]

	£2,600,000.00 to £2,800,000.00
	[…..]

	£2,800,000.00 to £3,000,000.00
	[…..]

	Greater than £3,000,000.00
	[…..]








WOKINGHAM BC - Z CLAUSES


	
Option ZM1: Identified and defined terms

	
	Add the following new defined terms


	
	(1)	Documents are information of any nature produced or provided in the course of Providing the Services.

	
	(2)	EIR is the Environmental Information Regulations 2004.

	
	(3)	Financial Year is the period commencing on 1 April in each calendar year and ending on 31 March in the following calendar year.

	
	(4)	FOI is the Freedom of Information Act 2000 and any subordinate legislation (as defined in Section 84 of the Freedom of Information Act 2000) made under the Freedom of Information Act 2000 from time to time, together with any guidance and/or codes of practice issued by the Information Commissioner or the Lord Chancellor’s Department or other relevant Government department in relation to this act.

	
	

	ZM2: Fair payment

	

	ZM2.1
	“Fair Payment Charter” is the model form of fair payment charter originally published by the Office of Government Commerce (now adopted by the Cabinet Office) and based upon the “Guide to Best Fair Payment Practices.”


	ZM2.2
	The Consultant applies the Fair Payment Charter to his Subconsultants and suppliers, specialists and other professional advisers (of all tiers) involved in Providing the Services.

	ZM3: Conflict of interest 

	ZM3.1
	The Consultant notifies the Employer as soon as he becomes aware of any circumstances giving rise to, or potentially giving rise to, conflicts of interest relating to the Consultant or the Employer (including, without limitation, conflicts affecting the Employer‘s reputation and standing) which the Consultant anticipates may justify the Employer taking action to protect his interests.

	ZM5:Starting and the contract term (Option G)

	
	From the Contract Date, the Employer may instruct the Consultant to carry out a Task between the starting date and the Completion Date.

The Employer and the Consultant may propose to each other to change the Completion Date by a single period of 3 years (i.e. until 31 March 2029).  A proposal includes
· analysis of the Consultant’s performance against the contract performance measurements stated in the Service Information,
· the Employer’s future requirements in relation to the service and
· any proposed changes to this contract.
If a change to the Completion Date is agreed, the change to this contract is confirmed in writing and signed by the Parties. The Employer may then instruct the Consultant to carry out Tasks up until the changed Completion Date.



	
	

	ZM9: Intellectual Property  Rights


	ZM9.1
	Intellectual Property Rights are all patents, trademarks, service marks, copyright, moral rights, rights in design, rights in databases, know-how and all or any other intellectual or industrial property rights whether or not registered or capable of registration in the United Kingdom or any other part of the world, together with all or any related good will.


	ZM9.2
	All Intellectual Property Rights in any existing Information and Communication Technology (ICT) or other systems operated by the Employer and Documents prepared by the Employer remain vested in the Employer and the Consultant provides all reasonable assistance to the Employer in the protection of the vesting of such Intellectual Property Rights in the Employer.


	
ZM9.3
	In relation to any ICT or other systems used and/or developed by the Consultant for the purposes of this contract, all Intellectual Property Rights in such systems that are developed in the course of Providing the Services Period for the benefit of the Employer vest in the Employer save to the extent referred to in clauses ZM9.5 and ZM9.6.


	
ZM9.4
	In relation to any Documents prepared by or on behalf of the Consultant for the purposes of Providing the Services or in connection with this contract, the Consultant grants or procures for the benefit of the Employer an irrevocable royalty free licence to use and reproduce the Documents for the same or similar purposes to those originally intended. The licence includes the right, at no charge to the Employer, to grant sub-licences and is transferable to third parties.


	ZM9.5
	To the extent that any of the Documents referred to in clause ZM9.4 is generated by, or maintained on, a computer or other equipment or otherwise in any machine readable format, the Consultant procures for the benefit of the Employer, the grant of a licence or sub-licence for, and supply of, any relevant software or database to enable the Employer or any person authorised by it to access and otherwise use such data for the same or similar purposes to those originally intended.

	ZM9.6
	To the extent that any ICT or other systems used by the Consultant for the purposes of this contract were developed by the Consultant before entering into this contract, the Intellectual Property Rights in such ICT or other systems remain vested in the Consultant provided that the Consultant procures for the Employer the grant of the rights referred to in clause ZM9.5 if and to the extent that the relevant ICT or other systems are necessary to the successful continued operation of the services provided, or previously provided, under this contract. 

	ZM10: Confidentiality 

	ZM10.1
	Keep Confidential

	

	Confidential Information is information, the disclosure or use of which would constitute an actionable breach of confidence, which has either been notified as confidential by either Party in writing or that ought reasonably to be considered as confidential, including commercially sensitive information which relates to the business affairs, trade secrets, intellectual property rights or know-how of either Party and/or personal data and sensitive personal data within the meaning of the Data Protection Act 1998.

	
ZM10.2
	The Parties do not disclose or use Confidential Information except;

	
	· as required and necessary in connection with the services,

	
	· where already in the public domain or in the possession of the other Party, other than as a result of a Party breaching this contract,

	
	· for the purpose of dispute resolution in connection with this contract,

	

	· in accordance with the law of the contract or

	
	· as necessary for the Employer to validate the Consultant’s accounts and records of Defined Cost.

	ZM10.3
	Obligation preserved

	

	If disclosure or use of Confidential Information is permitted, the disclosing Party places the receiver under the same obligation of confidentiality required by this contract.

	ZM11: TUPE

	ZM11.1
	To the extent that TUPE applies to the transfer of any staff at the starting date or at any time after the starting date from the Employer and/or any existing consultant or their respective consultants or subconsultants to the Consultant and to the extent that TUPE may apply at the end of the term of this contract the provisions set out in Schedule 1 apply.


	ZM12: Freedom of Information 

	ZM12.1
	The Parties acknowledge that the FOI and EIR may apply to this contract.  The Parties undertake to facilitate compliance with the information disclosure requirements pursuant to the FOI and EIR in the manner provided for in clauses ZM12.2 and ZM12.3 to the extent that such requirements relate to information held by a Party on behalf of the other Party in connection with this contract. 


	ZM12.2
	Request for Information has the meaning set out in section 8 of the FOI. 


	ZM12.3
	Before responding to a Request for Information, the Employer will consider in its absolute discretion

	
	· the availability of exemptions under the FOI, the EIR or any other applicable legislation and

	
	· where an exemption being considered requires it, whether or not the public interest in maintaining the exclusion of the duty to confirm or deny outweighs the public interest in disclosing information relating to this contract.

	
ZM12.4
	Before 
responding to a Request for Information (which, where the FOI or EIR provides, includes confirming or denying that the information is held by the Employer or on the Employer’s behalf) or
disclosing information about, or relating to, this contract
the Employer notifies the Consultant of the Request for Information and stipulates the time period (not exceeding one week from the date of the Request for Information) within which the Consultant must make representations to the Employer concerning whether an exemption applies (including, where necessary, why the public interest in maintaining the exemption is not outweighed by the public interest in disclosure).

	ZM12.5
	In determining whether an exemption applies or whether to confirm or deny or to disclose any information, the Employer takes into account any reasonable representations made by the Consultant. 

	ZM12.6
	The Consultant acknowledges that, acting in accordance with the Secretary of State for Constitutional Affairs’ Code of Practice on the Discharge of Public Authorities’ Functions under Part 1 of the FOI, the Employer may be obliged, or in its discretion decide, under the FOI or EIR to disclose information concerning this contract


	
	· without consulting with the Consultant or


	
	· following consultation with the Consultant and having taken its views into account.


	
	A disclosure made in accordance with the FOI or EIR is not in breach of any confidentiality agreements between the Parties.

	ZM13: Data Protection 

	ZM13.1
	(1)  Data Protection Act means the Data Protection Act 1998 and any subordinate legislation made under this act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.
(2) “Data Controller”, “Data Processor”, “Data Subject”, “Personal Data”, “Process” and “Processing” have the meanings prescribed under the Data Protection Act.


	
ZM13.2
	The Consultant complies (and ensures that all his employees comply) with any notification requirements under the Data Protection Act and both Parties observe their obligations under the Data Protection Act which arise in connection with this contract.


	ZM13.3
	Notwithstanding the general obligation in clause ZM13.2, where the Consultant is processing Personal Data as a Data Processor for the Employer, the Consultant;


	
	· processes the Personal Data only in accordance with instructions from the Employer (which may be specific instructions or instructions of a general nature),


	
	· complies with all applicable statutory provisions,


	
	· processes the Personal Data only to the extent, and in such manner as is, necessary for the provision of the Consultant’s obligations under this contract or as required by any statutory provision or any regulatory body,


	
	· implements appropriate technical and organisational measures to protect the Personal Data against unauthorised or unlawful Processing and against accidental loss, destruction, damage, alteration or disclosure. These measures must be appropriate to the harm which may result from any unauthorised or unlawful Processing, accidental loss, destruction or damage to the Personal Data, having regard to the nature of the Personal Data which is to be protected,


	
	· takes reasonable steps to ensure the reliability of its employees and agents who may have access to the Personal Data,


	
	· obtains prior written consent from a strategic director or head of service of the Employer in order to transfer the Personal Data to any Subconsultant in connection with Providing the Services,


	
	· does not cause or permit the Personal Data to be transferred outside of the European Economic Area (unless transferred under a “safe harbour” scheme) without the prior consent of the Employer,


	

	· ensures that all employees and agents required to access the Personal Data are informed of the confidential nature of the Personal Data and comply with their obligations,


	
	· ensures that none of the employees and agents publish, disclose or divulge any of the Personal Data to any third parties unless directed in writing to do so by the Employer,


	
	· does not disclose Personal Data to Others in any circumstances other than with the written consent of the Employer or in compliance with a legal obligation imposed on the Employer,


	

	· notifies the Employer (within one week) if it receives:

· a request from a Data Subject to have access to that person’s Personal Data or

· a complaint or request relating to the Employer’s obligations under the Data Protection Act and


	
	· notifies the Employer of any breach or potential breach of the Data Protection Act, including the loss of personal information relating to this contract.


	ZM13.4
	This clause applies both during and after the term of this contract.

	ZM14: Right to Provide the Services 

	ZM14.1

	Except as provided for in this contract, the Employer does not contract with Others to provide part of the services.


	ZM15: Unincorporated Joint Venture

	ZM15.1
	This clause applies where the Consultant comprises more than one organisation operating as an unincorporated joint venture.


	ZM15.2
	All of the organisations comprising the Consultant (each a “Joint Venture Party”) are jointly and severally liable to the Employer for the performance of the Consultant’s obligations under this contract and for all obligations and liabilities of the Consultant arising under or in connection with this contract.


	ZM15.3
	Receipt by one Joint Venture Party of any sum due from the Employer to the Consultant under or in connection with this contract operates as a complete discharge of the Employer’s liability to make payment to the Consultant.


	ZM15.4
	If any Joint Venture Party wishes to terminate the joint venture agreement between them relating to this contract, it immediately notifies the Employer.  Any such termination entitles the Employer to terminate the Consultant’s obligation to Provide the Services as if one of the events listed in clause 91.2 of the conditions of contract had occurred.


	ZM15.5
	For the purposes of clause 13.2 of the conditions of contract, all communications to be given to the Consultant by the Employer (other than a notice of termination or a notice to refer a dispute) are validly given if given to any Joint Venture Party.


	
ZM15.6
	The Employer may terminate the Consultant’s obligation to Provide the Services if the Consultant is an unincorporated joint venture and any of the events listed in clause 90.1 of the conditions of contract occurs in relation to any member of that unincorporated joint venture. 

	
ZM16: Human Rights Act 

	ZM16.1
	In Providing the Services the Consultant acts as if it was a public authority for the purposes of the Human Rights Act 1998.


	ZM17: Local Government Ombudsman 

	ZM17.1
	Where any investigation by a Local Government Ombudsman or Information Commissioner takes place, the Consultant

	
	· attends meetings as required by the Ombudsman or Information Commissioner and permits its people to attend if required,

	 
	· promptly allows access to and investigation of any documents deemed by the Ombudsman or Information Commissioner to be relevant,

	
	· allows any of its people to be interviewed by the Ombudsman or Information Commissioner,

	
	· allows any of its people to appear as a witness in any proceedings and

	
	· co-operates as required by the Ombudsman or Information Commissioner during the course of any investigation.

	ZM18: Assignment 

	ZM18.1

	The Consultant does not assign, novate or otherwise dispose of this contract or any part thereof without the prior consent in writing of the Employer.

	ZM19: Corrupt Gifts 

	ZM19.1
	If 
· the Consultant has offered or given, or agreed to give, to any person any gifts or consideration of any kind as an inducement or reward for doing (or forbearing to do) or having done (or forborne to do) any action in relation to the entry into this contract with the Employer or for showing or forbearing to show favour or disfavour to any other person in relation to this contract or
· similar acts have been done by any person in relation to this contract or by any person employed by the Consultant or acting on behalf of the Consultant (whether with, or without, the knowledge of the Consultant) or
· the Consultant or any person employed by the Consultant has committed any offence under the Bribery Act 2010 or has given any fee or reward, the receipt of which is an offence under sub-section 2 of section 117 of the Local Government Act 1972,
the Employer may terminate the Consultant’s obligation to Provide the Services.   


	ZM21: Poaching of Employees

	ZM21.1
	During the contract term and for a period of 12 months thereafter neither the Employer nor the Consultant seeks to poach the other Party's staff (either directly employed or subcontracted) who are or have been associated with the procurement and/or operation of the contract provided that neither of the Parties is prevented from employing a former employee of the other who responds to a bona fide advertisement.


	ZM22: Whistle blowing

	ZM22.1
	The Consultant confirms that the Employer is authorised as a person to whom the Consultant’s staff may make a qualifying disclosure under the Public Interest Disclosure Act 1998 and declares that any of its staff making a protected disclosure (as defined by the said Act) is not subjected to any detriment and its staff are made aware of this provision. 


	ZM22.2
	The Consultant reviews on an annual basis its whistle blowing policy and procedure in accordance with the Employer’s whistle blowing policy and procedure.

	ZM23: The Consultant’s discount

	ZM23.1
	The Price for Services Provided In Year[footnoteRef:2] is the total amount paid to the Consultant under or in connection with this contract including Task Orders issued by the Employer and Task Orders issued by the Named Authorities during the relevant Financial Year. [2:  Note to tenderers: The Consultants discount will be calculated based on the total spend associated with this contract whether that via Task Orders issued by the Employer or by the Named Authorities (other Berkshire highway authorities listed in the Scope).] 


	ZM23.2
	The Price for Services Provided In Year stated in the discount table is divided into increments falling within each of the cumulative Price for Services Provided In Year ranges stated in the discount table. The Consultant’s discount equals the sum of the products of the increment within each cumulative Price for Services Provided In Year range multiplied by the discount percentage

	ZM23.3
	At the first assessment date following the end of the relevant Financial Year the Employer calculates the Consultant’s discount. The Consultant’s discount is deducted from the amount due.





[bookmark: _Toc462400899][bookmark: _Toc464803234]SCHEDULE 1 – PART 1 TUPE AND PENSIONS PROVISIONS
Note to Participants at Invitation to Participate Stage of the Procurement Process.  This Schedule 1 is taken from the HMEP Contract Agreement and Data. Participants should assume that equivalent risk transfer provisions will apply to this Professional Services Consultancy contract and references to the Contractor in this Schedule shall be taken as references to the Consultant.








1	Defined terms

In this schedule, the following terms have the following meanings:

“Administering Authority”
[name of administering authority] Council of [address] acting in its capacity as the administering authority of the [name of relevant Local Government Pension Scheme (LGPS) fund] for the purposes of the LGPS Regulations,

“Admission Body”
is a transferee admission body for the purposes of regulation 3 of the LGPS Regulations,

“Assigned Employees”
has the meaning set out in paragraph 2.8.1.1of Part 1 of this schedule,

“Cessation Date”
any date on which the Contractor or any Subcontractor ceases to be an Admission Body other than as a result of the termination of the contract or because it ceases to employ any Eligible Employees,

“Compensation Regulations”
the Local Government (Early Termination of Employment) (Discretionary Compensation) (England and Wales) Regulations 2006,

“Contractor Admission Agreement”
has the meaning as referred to in paragraph 3.1 of Part 1 of this schedule,

“Contractor Scheme”
the retirement benefits scheme or schemes established or to be established under paragraph 3.7 of Part 1 of this schedule,

“Direct Losses”
all damages, losses, liabilities, claims, actions, costs, reasonable expenses (including legal or professional services, legal costs being on an agent/employer paying basis) proceedings, demands and charges whether arising under statute, contract or at common law, but to avoid doubt, excluding Indirect Losses,

“Directive”
the EC Acquired Rights Directive 77/187 as amended,

“Eligible Employees”
(a)	the Transferring Employees who are active members of or eligible to join the LGPS on a Relevant Transfer Date.

(b)	[the Transferring Original Employees who are active members of or have the right to acquire benefits under either the LGPS under Regulation 3 of the LGPS Regulations or a broadly comparable pension scheme provided by their existing employer on a Relevant Transfer Date[footnoteRef:3]] and [3: 	The protection of the pension rights of Transferring Original Employees (and Transferring Employees) is covered by The Best Value Authorities Staff Transfers (Pensions) Direction 2007 irrespective of whether the original transfer from the Authority was protected under the Direction or under the Fair Deal Guidance. However, neither the Direction nor the Fair Deal Guidance protects the pension rights of staff recruited by an existing Contractor after the transfer of the Transferring Original Employees. However, the Authority would not be prohibited by the Fair Deal Guidance from providing some pension protection for such staff where appropriate on value for money grounds. The Authority should also consider the protection which will apply under TUPE and/or Sections 257–258 of the Pensions Act 2004 and the Transfer of Employment (Pensions Protection) Regulations 2005 as appropriate.] 

(c)	[any other individuals nominated by the Contractor or relevant Subcontractor (as appropriate)[footnoteRef:4]], [4: 	This sub-paragraph will need to be inserted, for example, where the Contractor Admission Agreement is to be an open Admission Agreement which will allow the Contractor or relevant Subcontractor to nominate additional employees.] 

for so long as they are employed in connection with Providing the Service or part of the service,

“Employee Liability Information”
has the meaning given to it in Regulation 11 of TUPE,

“Exit Contribution”
has the meaning set out in paragraph 3.14.2 of Part 1 of this schedule,

“First Contractor”
means the organisation with whom the Employer initially contracted for the provision of services which are fundamentally the same type of services as the service, 

“Fund”
means the [ ………………] Local Government Pension Fund within the LGPS,

“Government Actuary’s Department”
means the Government Actuary’s Department of Finlaison House, 15–17 Furnival Street, London, EC4A 1AB,

“Incoming Contractor”
the organisation appointed by the Employer to Provide the Service after the expiry or earlier termination of the contract, 

“Indirect Losses”
loss of profits, loss of use, loss of production, loss of business, loss of business opportunity, or any claim for consequential loss or for indirect loss of any nature but excluding any of the same that relates to loss of revenue under the contract,

“Initial Employer Contribution Rate”
shall mean […..]% of Pensionable Pay,

“Intervening Contract”
a contract with the Employer for the provision of services which are fundamentally the same type of services, at times after they were provided under a contract with the First Contractor and before they are to be provided by the Contractor,



“LGPS Regulations”
means the Local Government Pension Scheme Regulations 2013 (SI 2013/2356), 

“Local Government Pension Scheme” and “LGPS”
the Local Government Pension Scheme established pursuant to regulations made by the Secretary of State in exercise of powers under Sections 7 and 12 of the Superannuation Act 1972 as amended from time to time,

“New Employees”
those new employees employed by the Contractor to Provide the Service who will be working alongside the Transferring Employees,

“New Employer”
has the meaning set out in paragraph 3.11.1.2 of Part 1of this schedule,

“Original Employee”
those employees of the Employer, who as a result of the application of TUPE, in relation to what was done for the purposes of carrying out the contract between the Employer and the First Contractor, became employees of someone other than the Employer,

“Outgoing Contractor”
any agent or Contractor or Subcontractor appointed by the Employer to carry out works and services fundamentally the same as the service in relation to the Affected Property immediately prior to the Relevant Transfer Date,

“Past Service Reserve”
the actuarial value, calculated on the basis that the provisions of Section 62 of the Pensions Act 1995 applies directly to the Local Government Pension Scheme or Contractor Scheme (the “Transferring Scheme”), of the aggregate of the benefits, whether immediate, prospective or contingent, payable under the Transferring Scheme to and in respect of each transferring member, his spouse and dependants, by reference to pensionable service in the Transferring Scheme, but making proper allowance for projected increases in the rate of pensionable salary of each transferring member from the cessation of pensionable service to the expected date of withdrawal, retirement or death and increases (whether or not pursuant to a legal obligation) in pensions in payment using demographic and actuarial assumptions which are overall no less conservative than those adopted for the most recent funding valuation of the Transferring Scheme,

“Pensionable Pay” 
has the meaning set out in the LGPS Regulations.

“Relevant Employees”
the employees who are the subject of a Relevant Transfer,

“Relevant Transfer”
a relevant transfer for the purposes of TUPE,

“Relevant Transfer Date”
the date on which a Relevant Employee transfers to the Contractor and/or one or more Subcontractors by virtue of a Relevant Transfer,

“Retendering Information”
has the meaning set out in paragraph 2.8.1.1 of Part 1 of this schedule,

“Return Date”
has the meaning set out in paragraph 2.9.2 of Part 1 of this schedule,
“Returning Employees”
has the meaning set out in paragraph 2.9.2 of Part 1 of this schedule,

“Transfer Amount”
the aggregate of the Transfer Values as at the Relevant Transfer Date of, respectively, those Eligible Employees who elect to transfer their benefits,

“Transfer Date”
the date the Transferring Employees are transferred to the employment of the Contractor and the date that the Transferring Original Employees are transferred to the employment of a subsequent Contractor,

“Transfer Value”
the actuarial value of the benefits of each member of the Local Government Pension Scheme or Contractor Scheme (on a secondary transfer of employees), as the case may be, who elects to transfer their benefits pursuant to the terms of the contract calculated on a Past Service Reserve basis and without any reduction having been applied to reflect any deficiencies in the assets relative to the liabilities of the Local Government Pension Scheme or Contractor Scheme,

“Transferring Employee”
an employee of the Employer whose contract of employment becomes, by virtue of the application of TUPE in relation to the provision of works and services pursuant to the contract between the Employer and the Contractor, a contract of employment with someone other than the Employer,

“Transferring Original Employee”
means an Original Employee:

(a)	whose contract of employment becomes, by virtue of the application of TUPE in relation to what is done for the purposes of carrying out the contract between the Employer and the Contractor, a contract of employment with someone other than its existing employer, and

(b)	whose contract of employment on each occasion when an Intervening Contract was carried out became, by virtue of the application of TUPE in relation to what was done for the purposes of carrying out the Intervening Contract, a contract of employment with someone other than his or her existing employer,

“TUPE”
the Transfer of Undertakings (Protection of Employment) Regulations 2006 (2006/246) and or any other regulations enacted for the purpose of implementing the Directive into English law.

A reference to a statute or statutory provision is a reference to it as it is in force for the time being, taking account of any amendment, extension, or re-enactment and includes any subordinate legislation for the time being in force made under it.



2	TUPE
2.1 	Relevant Transfers
2.1.1	The Employer and the Contractor agree that the following events:
2.1.1.1	the Relevant Transfer Date and 
2.1.1.2	where the identity of a provider (including the Employer) of any works or services which constitutes or which will constitute part of the service is changed, whether in anticipation of changes pursuant to the contract or not, constitute a Relevant Transfer and that the contracts of employment of any Relevant Employees will have effect (subject to Regulation 4(7) of TUPE) thereafter as if originally made between those employees and the Contractor and/or its Subcontractor except insofar as such contracts relate to those parts of an occupational pension scheme relating to the old age, invalidity and survivors’ benefits (save as required under section 257 and 258 of the Pensions Act 2004). On the occasion of a Relevant Transfer (save on expiry or termination of the contract) the Contractor will procure that the former and the new Subcontractor will both comply with their obligations under TUPE.
2.1.2	The Employer will comply with its obligations under TUPE in respect of each Relevant Transfer pursuant to the contract and the Contractor will comply and will procure that each Subcontractor will comply with its obligations (including without limitation the obligation under Regulation 13(4) of TUPE) in respect of each Relevant Transfer pursuant to the contract and each of the Employer and the Contractor will indemnify the other against any Direct Losses sustained as a result of any breach of this paragraph 2.1.2 by the Party in default. 
2.2	Emoluments and outgoings 
2.2.1	The Employer will be responsible for all remuneration, benefits, entitlements and outgoings in respect of the Transferring Employees, including without limitation all wages, holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions, pension contributions and otherwise, up to the Relevant Transfer Date. 
2.2.2	The Contractor will be responsible or will procure that any relevant Subcontractor is responsible for all remuneration, benefits, entitlements and outgoings in respect of the Relevant Employees and any other person who is or will be employed or engaged by the Contractor or any Subcontractor in connection with the provision of the service, including without limitation all wages, holiday pay, bonuses, commission, payment of PAYE, national insurance contributions, pension contributions and otherwise, from and including the Relevant Transfer Date.


2.3	Employment costs
2.3.1	The Employer has supplied to the Contractor information, prior to the time for return of tenders, which is contained in Annex 3 to this schedule (the First Employee List) in relation to each of those employees of the Employer and, to the extent that the Employer is in possession of such information, of the Outgoing Contractor who it is expected, if they remain in the employment of the Employer or of the Outgoing Contractor (as the case may be) until immediately before the Relevant Transfer Date, would be Relevant Employees. The Employer warrants that the information in respect of the employees of the Employer contained in the First Employee List will be true and accurate in all material respects but gives no warranty as to the accuracy or completeness of the information in respect of those employees of any Outgoing Contractor. Where the Outgoing Contractor contract requires the Outgoing Contractor to indemnify and keep indemnified in full the Employer and at the Employer’s request any future Contractor against all losses arising from any claim by any party as a result of the Outgoing Contractor (or Subcontractor) failing to provide or providing inaccurate Employee Liability Information to the Employer or Contractor, the benefit of that indemnity shall be secured by the Employer for the Contractor in the event of any material inaccuracy in or omission from the Employee Liability Information provided by the Outgoing Contractor.
2.3.2  	The Employer shall supply to the Contractor an update of the First Employee List at [three monthly] intervals from the date of this contract. The Employer shall also provide an updated list to include all Employee Liability Information (20) Business Days before the Transfer Date. This list is known as the ELI data. The Employer shall also supply to the Contractor within (5) Business Days after the Transfer Date information, which was correct as at the Transfer Date, in respect of the Transferring Employees (and to the extent that the Employer is in possession of such information, in relation to Relevant Employees of the Outgoing Contractor) on all the same matters as should be provided in the First Employee List. This list is the “Final Employee List” [and where there is more than one Transfer Date the “Final Employee List” means each list so prepared in respect of each part of the service and at each Transfer Date]. The Employer warrants that the information in respect of the employees of the Employer contained in any update of the First Employee List or in the Final Employee List will be true and accurate in all material respects but gives and shall give no warranty as to the accuracy or completeness of any information in respect of those employees of any Outgoing Contractor contained in any update of the First Employee List or in the Final Employee List. Where the Outgoing Contractor contract requires the Outgoing Contractor to indemnify and keep indemnified in full the Employer  and at the Employer’s request any future Contractor against all losses arising from any claim by any party as a result of the Outgoing Contractor (or Subcontractor) failing to provide or providing inaccurate Employee Liability Information to the Employer or Contractor within the First Employee List or in the Final Employee List, the benefit of that indemnity shall be secured by the Employer for the Contractor  in the event of any material inaccuracy in or omission from the Employee Liability Information provided by the Outgoing Contractor.
2.3.3	Without prejudice to paragraph 2.3.1 above, the Employer will, and will procure if it has the contractual or legal powers to do so, and will otherwise use all reasonable endeavours to procure that the Outgoing Contractor will:
2.3.3.1	provide the Employee Liability Information to the Contractor at such time or times as are required by TUPE and


2.3.3.2	update the Employee Liability Information to take account of any changes as required by TUPE. The Employer gives no warranty as to the accuracy or completeness of the Employee Liability Information supplied by the Outgoing Contractor. 
2.3.4	The Contractor has provided to the Employer, and the Employer has agreed, the details set out in Schedule [xxx] (Workforce Information) which show, in respect of each of the parts of the service, the following information:
2.3.4.1	the workforce which the Contractor proposes to establish to provide the service (the “Proposed Workforce”) classified by reference to grade, job description, hours worked, shift patterns, pay scales, rates of pay, terms and conditions and pension arrangements;
2.3.4.2 	the monthly costs of employing the Relevant Employees who are expected to be engaged in the Provision of the Service. These costs (the “Remuneration Costs”) have been calculated on the basis of (amongst other things) the information contained in the First Employee List; and
2.3.4.3 	the costs, including any lump sum payments, which have been agreed between the Parties for the purposes of any reorganisation which may be required to establish the Proposed Workforce or a workforce which is as close as reasonably practicable to the Proposed Workforce [(including but not limited to costs associated with dismissal by reasons of redundancy or capability and costs of recruitment)]. These costs (the “Reorganisation Costs”) have been calculated by the Contractor and the Subcontractors on the basis of (amongst other things) the information contained in the First Employee List.
2.3.5	If at any time (including, for the avoidance of doubt, after the submission of the Final Employee List) the Remuneration Costs and/or Reorganisation Costs require to be adjusted on account of any differences between the information contained in the First Employee List and that contained in the Final Employee List, or on account of any inaccuracies in or omissions from the information contained in the First Employee List or the Final Employee List then (subject to clauses 2.3.6, 2.3.7 and 2.3.9) there shall be a corresponding adjustment to the Prices to compensate for any such difference.
2.3.6	If the circumstances described in clause 2.3.5 arise:

(a)	in circumstances where there are more Relevant Employees than shown on the Final Employee List then the Parties shall discuss the implications for the Provision of Service; and

(b)	the Contractor and the relevant Subcontractor shall take all reasonable steps to mitigate any additional costs and any adjustment to the Prices shall be calculated  as if they had done so.

2.3.7	In calculating any adjustment to be made to the Prices pursuant to clause 2.3.5:

(a)	no account shall be taken of a decrease in the Remuneration Costs or Reorganisation Costs to the extent that it arises from a reduction in the number of Relevant Employees or their whole time equivalent such that there are, immediately after the Transfer Date, fewer suitably qualified persons available than are required in order to establish the Proposed Workforce;



(b)	to avoid double counting, no account shall be taken of any change to the Remuneration Costs or the Reorganisation Costs to the extent that the Contractor has been or will be compensated as a result of any indexation of the Prices under this contract;

(c)	to avoid doubt any changes in costs which fall to be dealt with under clause 2.3.5 and which arise from a Change in Law shall be dealt with in accordance with the provisions of clause 2.3.5 and shall not be taken into account for the purposes of clause X2 (Change in Law);

(d)	no adjustments under clause 2.3.5 shall be made in respect of overpayments made by the Contractor or a Subcontractor to Relevant Employees which arise from reliance on the Final Employee List to the extent that the Contractor or the Subcontractor is unable to correct overpayments in respect of continuing employment having taken reasonable steps to do so;

(e)	if there are underpayments by the Contractor or a Subcontractor to Relevant Employees, whether claimed or established as unlawful deductions from wages or as a breach of contract, which arise from reliance on the Final Employee List, there shall be an immediate increase to the amount due to the Contractor in respect of all such liabilities of the Contractor or the Subcontractor for all such underpayments which are retrospective (save that any such liabilities which relate to the period prior to the Transfer Date shall be dealt with in accordance with clauses 2.2.1) and an appropriate increase in respect of such liabilities of the Contractor which represent ongoing costs; and

(f)	in order to prevent duplication, no adjustment shall be made under this clause 2.3.7 if any indemnity given by the Employer under any other provision of this contract would apply.

2.3.8	Either party may propose an adjustment to the Prices pursuant to clause 2.3.5 by giving not less than [ten (10)] Business Days’ notice to the other.  Each party will provide or procure the provision to the other, on an open book basis, access to any information or data which the other party reasonably requires for the purpose of calculating or confirming the calculation of any adjustment pursuant to clause 2.3.5.

2.3.9	In relation to all matters described in clauses 2.3.6 and 2.3.7 the Contractor and the Employer shall, and the Contractor shall procure that the relevant Subcontractor shall, co-operate with the other or others and take all reasonable steps to mitigate any costs and expenses and any adverse effect on industrial or employee relations.

2.3.10 	The Employer and the Contractor will, (and the Contractor will procure that each and every Subcontractor will) take all reasonable steps, including co-operation with reasonable requests for information, to ensure that each and every Relevant Transfer pursuant to the contract takes place smoothly with the least possible disruption to the service being provided to the Employer under the contract and to the employees who transfer.
2.3.11  	In addition to the Employee Liability Information covered under TUPE Regulation 11(2), training records are provided to the Contractor showing what training and qualifications are held by each Transferring Employee and the expiry dates of that training and qualification. This information is provided at least 45 days prior to the Transfer Date. Also, copies of full employee files for all Transferring Employees are provided to the Contractor within two weeks of the Transfer Date. 
2.4	Union recognition
2.4.1	The Employer will and will procure if it has the contractual or legal powers to do so and will otherwise use all reasonable endeavours to procure that the Outgoing Contractor will supply to the Contractor no later than 3 months prior to the Relevant Transfer Date true copies of its union recognition agreement(s) and the Contractor will and will procure that each and every Subcontractor will in accordance with TUPE recognise the trade unions representing Relevant Employees (as relevant to each Subcontractor) after the transfer to the same extent as they were recognised by the Employer or the Outgoing Contractor before the Relevant Transfer Date. 
2.4.2	The Contractor will procure that, on each occasion on which the identity of a Subcontractor changes pursuant to this contract, in the event that there is a Relevant Transfer, the new Subcontractor will in accordance with TUPE recognise the trade unions representing the employees whose contracts of employment transfer to the new Subcontractor to the same extent as they were recognised before the change of identity of the Subcontractor in respect of the provision of any works or services in connection with this contract.
2.5	Indemnities
2.5.1	The Employer will indemnify and keep indemnified in full the Contractor (for itself and for the benefit of each relevant Subcontractor) against all Direct Losses incurred by the Contractor or any relevant Subcontractor in connection with or as a result of:
2.5.1.1	a breach by the Employer of its obligations under paragraph 2.2.1 of Part 1 of this schedule,
2.5.1.2	subject to paragraph 2.5.4 of Part 1 of this schedule any claim or demand by or on behalf of any Transferring Employee arising out of the employment of any Transferring Employee provided that this arises from any act, fault or omission of the Employer in relation to any Transferring Employee prior to the Relevant Transfer Date (save where such act, fault or omission arises as a result of the Contractor’s or any relevant Subcontractor’s failure to comply with Regulation 13 of TUPE).
2.5.2	Where any liability in relation to any Transferring Employee, in respect of his or her employment by the Employer or its termination which transfers in whole or part in accordance with TUPE and/or the Directive, arises partly as a result of any act or omission occurring on or before the Relevant Transfer Date and partly as a result of any act or omission occurring after the Relevant Transfer Date, the Employer will indemnify and keep indemnified in full the Contractor or the relevant Subcontractor against only such part of the Direct Losses sustained by the Contractor or any Subcontractor in consequence of the liability as is reasonably attributable to the act or omission occurring before the Relevant Transfer Date.


2.5.3	The Employer will indemnify, and keep indemnified, in full the Contractor (for itself and for the benefit of each relevant Subcontractor) against all Direct Losses incurred by the Contractor or any relevant Subcontractor in connection with, or as a result of, any claim or demand by any Transferring Employee arising out of the employment of any Transferring Employee provided that this arises from any act, fault or omission of the Employer prior to the Relevant Transfer Date. To the extent that the Employer recovers any sum in respect of the subject matter of this indemnity from such Outgoing Contractor under any indemnity or other legal entitlement it has against such Outgoing Contractor, the Employer will indemnify, and keep indemnified, in full the Contractor (for itself and for the benefit of each relevant Subcontractor) against all Direct Losses incurred by the Contractor or any relevant Subcontractor in connection with, or as a result of, any claim or demand by any Relevant Employee employed by the Outgoing Contractor arising out of the employment of any Relevant Employee employed by the Outgoing Contractor, provided that this arises from any act, fault or omission of the Outgoing Contractor prior to the Relevant Transfer Date. The Employer will use all reasonable endeavours to recover any such sums under any such entitlement as in mentioned in this paragraph 2.5.3. 
2.5.4	The Contractor will indemnify and keep indemnified in full the Employer and at the Employer’s request each and every Incoming Contractor against:
2.5.4.1	all Direct Losses incurred by the Employer or any Incoming Contractor in connection with or as a result of any claim or demand against the Employer or any Incoming Contractor by (i) any person who is or has been employed or engaged by the Contractor or any Subcontractor in connection with the provision of any works or services under the contract or (ii) any trade union or staff association or employee representative in respect of such person, in either case where such claim arises as a result of any act, fault or omission of the Contractor and/or any Subcontractor after the Relevant Transfer Date, 
2.5.4.2	all Direct Losses incurred by the Employer or any Incoming Contractor in connection with or as a result of a breach by the Contractor of its obligations under paragraph 2.2.2 of Part 1 of this schedule and
2.5.4.3	all Direct Losses incurred by the Employer or any Incoming Contractor in connection with or as a result of any claim by any Relevant Employee, trade union or staff association or employee representative (whether or not recognised by the Contractor and/or the relevant Subcontractor in respect of all or any of the Relevant Employees) arising from or connected with any failure by the Contractor and/or any Subcontractor to comply with any legal obligation to such trade union, staff association or other employee representative whether under Regulation 13 of TUPE, under the Directive or otherwise and, whether any such claim arises or has its origin before or after the Relevant Transfer Date.
2.5.5	The Contractor will indemnify and keep indemnified in full the Employer, against all Direct Losses incurred by the Employer in connection with or as a result of:
2.5.5.1	the change of identity of employer occurring by virtue of TUPE to the Contractor or the relevant Subcontractor being significant and detrimental to any of the Relevant Employees or to any person who would have been a Relevant Employee but for their resignation (or decision to treat their employment as terminated under Regulation 4(9) of TUPE) on or before the Relevant Transfer Date as a result of the change in employer and whether such claim arises before or after the Relevant Transfer Date,
2.5.5.2	any proposed or actual change by the Contractor or any Subcontractor to the Relevant Employees working conditions, terms or conditions or any proposed measures of the Contractor or the relevant Subcontractor which are to any of the Relevant Employees material detriment or to the material detriment of any person who would have been a Relevant Employee but for their resignation (or decision to treat their employment as terminated under Regulation 4(9) of TUPE) on or before the Relevant Transfer Date as a result of any such proposed changes or measures and whether such claim arises before or after the Relevant Transfer Date and 
2.5.5.3	any claim arising out of any misrepresentation or mis-statement whether negligent or otherwise made by the Contractor or Subcontractor to the Relevant Employees or their representatives whether before on or after the Relevant Transfer Date and whether liability for any such claim arises before on or after the Relevant Transfer Date.
2.5.6	For the avoidance of doubt, the indemnities in paragraphs 2.5.4 and 2.5.5 of Part 1 of this schedule will not apply in respect of any sum for which the Employer is to indemnify the Contractor or a relevant Subcontractor pursuant to paragraph 2.5.1 of Part 1 of this schedule or to the extent that the claim arises from a wrongful act or omission of the Employer.
2.6 	Provision of details and indemnity
2.6.1	The Contractor will immediately upon request by the Employer provide to the Employer details of any measures (as referred to in Regulation 13 of TUPE) which the Contractor or any Subcontractor envisages it or they will take in relation to any employees who are or who will be the subject of a Relevant Transfer, and if there are no measures, confirmation of that fact, and will indemnify the Employer against all Direct Losses resulting from any failure by the Contractor to comply with this obligation.
2.7 	Retendering
2.7.1	The Contractor will (and will procure that any Subcontractor will) within the period of 12 months immediately preceding the expiry of this contract or following the service of a notice under clause 90 (Termination) or as a consequence of the Employer notifying the Contractor of its intention to re-tender this contract:
2.7.1.1	on receiving a request from the Employer provide in respect of any person engaged or employed by the Contractor or any Subcontractor in the provision of any service which is part of the service (the “Assigned Employees”) full and accurate details regarding the number, age, sex, length of service, job title, grade and terms and conditions of employment of and other matters affecting each of those Assigned Employees who it is expected, if they remain in the employment of the Contractor or of any Subcontractor as the case may be until immediately before the termination date, would be Returning Employees (the “Retendering Information”),
2.7.1.2	provide the Retendering Information promptly and at no cost to the Employer, 
2.7.1.3	notify the Employer forthwith in writing of any material changes to the Retendering Information promptly as and when such changes arise,
2.7.1.4	be precluded from making any material increase or decrease in the numbers of Assigned Employees other than in the ordinary course of business and with the Employer’s prior written consent (not to be unreasonably withheld or delayed),
2.7.1.5	be precluded from making any increase in the remuneration or other change in the terms and conditions of the Assigned Employees other than in the ordinary course of business and with the Employer’s prior written consent, which should not be unreasonably withheld and
2.7.1.6	be precluded from transferring any of the Assigned Employees to another part of its business or moving other employees from elsewhere in its or their business who have not previously been employed or engaged in providing any part of the service to provide any such works and services save with the Employer’s prior written consent (not to be unreasonably withheld or delayed).
2.7.2	Without prejudice to paragraphs 2.7.1 and 2.7.3 of Part 1 of this schedule, the Contractor will provide and will procure that any Subcontractor will provide the Employee Liability Information to the Employer at such time or times as are required by TUPE, and will warrant at the time of providing such Employee Liability Information, that such information will be updated to take account of any changes to such information as is required by TUPE. 
2.7.3	The Contractor will and will keep indemnified in full the Employer and at the Employer’s request any Incoming Contractor against all Direct Losses arising from any claim by any Party as a result of the Contractor or Subcontractor failing to provide or promptly to provide the Employer and/or any Incoming Contractor where requested by the Employer with any Retendering Information and/or Employee Liability Information or to provide full Retendering Information and/or Employee Liability Information or as a result of any material inaccuracy in or omission from the Retendering Information and/or Employee Liability Information provided that this indemnity will not apply in respect of the Retendering Information to the extent that such information was originally provided to the Contractor by the Employer and was materially inaccurate or incomplete when originally provided.
2.8 	Termination of Agreement
2.8.1	On the expiry or earlier termination of this contract, the Employer and the Contractor agree that it is their intention that TUPE will apply in respect of the provision thereafter of any works and services equivalent to one or more of the works and services which are part of the service but the position will be determined in accordance with the law at the date of expiry or termination as the case may be and this paragraph is without prejudice to such determination.
2.8.2	For the purposes of paragraph 2.7.1.1 and this paragraph 2.8, “Returning Employees” will mean those employees wholly or mainly engaged in the provision of the service as the case may be as immediately before the expiry or termination of this contract whose employment transfers to the Employer or an Incoming Contractor pursuant to TUPE. Upon expiry or termination of the contract for whatever reason (such date being termed the “Return Date”), the provisions of this paragraph 2.8 will apply:


2.8.2.1	The Contractor will or will procure that all wages, salaries and other benefits of the Returning Employees and other employees or former employees of the Contractor or the Subcontractor (who had been engaged in the provision of the service) and all PAYE tax deductions, pension contributions and national insurance contributions relating thereto in respect of the employment of the Returning Employees and such other employees or former employees of the Contractor or Subcontractors up to the Return Date are satisfied,
2.8.2.2	Without prejudice to paragraph 2.8.2.1 of Part 1 of this schedule, the Contractor will:
2.8.2.2.1	remain (and procure that Subcontractors will remain) (as relevant) responsible for all the Contractor’s or Subcontractor’s employees (other than the Returning Employees) on or after the time of expiry or termination of the contract and will indemnify the Employer and any Incoming Contractor against all Direct Losses incurred by the Employer or any Incoming Contractor resulting from any claim whatsoever whether arising before on or after the Return Date by or on behalf of any of the Contractor’s or Subcontractor’s employees who do not constitute the Returning Employees,
2.8.2.2.2	in respect of those employees who constitute Returning Employees the Contractor will indemnify the Employer and any Incoming Contractor against all Direct Losses incurred by the Employer or any Incoming Contractor resulting from any claim whatsoever by or on behalf of any of the Returning Employees in respect of the period on or before the Return Date (whether any such claim, attributable to the period up to and on the Return Date, arises before, on or after the Return Date) including but not limited to any failure by the Contractor or any Subcontractor to comply with its or their obligations under Regulation 13 of TUPE and/or Article 6 of the Directive as if such legislation applied, even if it does not in fact apply save to the extent that any such failure to comply arises as a result of an act or omission of the Employer or any Incoming Contractor.
2.8.2.3	The Employer will be entitled to assign the benefit of this indemnity to any Incoming Contractor.
2.8.2.4	The Employer will indemnify the Contractor (for itself and for the benefit of each relevant Subcontractor) in respect of those employees who constitute Returning Employees against all Direct Losses incurred by the Contractor or any relevant Subcontractor in connection with or as a result of any failure by the Employer or any Incoming Contractor to comply with its or their obligations under Regulation 13 of TUPE and/or Article 6 of the Directive as if such legislation applied, even if it does not in fact apply save to the extent that any such failure to comply arises as a result of an act or omission of the Contractor or any relevant Subcontractor.


2.9 	Subcontractors
2.9.1	In the event that the Contractor enters into any subcontract in connection with this contract, it will impose obligations on such Subcontractor in the same terms as those imposed on it pursuant to this paragraph 2 and paragraph 3 of Part 1 of this schedule and will procure that the Subcontractor complies with such terms. The Contractor will indemnify and keep the Employer indemnified in full against all Direct Losses, incurred by the Employer or any Incoming Contractor as a result of or in connection with any failure on the part of the Contractor to comply with this paragraph and/or the Subcontractor’s failure to comply with such terms.
2.10 	Data Protection
2.10.1	Where the Employer holds information in respect of any of the Contractor’s employees, the Employer will comply with (and ensure that all its employees comply with) any notification requirements under the Data Protection Act and will observe its obligations under the Data Protection Act which arise in connection with the contract.


3	PENSIONS 
3.1	Contractor to become an Admission Body 
3.1.1	Where the Contractor or a Subcontractor employs any Eligible Employees from a Relevant Transfer Date and chooses to offer those Eligible Employees membership of the LGPS, the Contractor will procure that it and/or each relevant Subcontractor will become an Admission Body in accordance with the [……] Pension Fund Admissions Policy a copy of which is attached at Annex 4 of this Schedule 1. The Contractor will before the Relevant Transfer Date execute and procure that each relevant Subcontractor executes a “Contractor Admission Agreement” which is substantially in the form set out in Annex 1 of this Schedule 1 which will have effect from and including the Relevant Transfer Date. 
3.2	Contractor Admission Agreement
3.2.1	The Employer will before the Relevant Transfer Date execute any Contractor Admission Agreements as referred to in paragraph 3.1.1 of Part 1 of this schedule and will procure that the Administering Authority executes each such Contractor Admission Agreement before the Relevant Transfer Date. 
3.3 	Indemnity for a breach of the Contractor Admission Agreement
3.3.1	Without prejudice to the generality of this paragraph 3, the Contractor hereby indemnifies the Employer from and against all Direct Losses suffered or incurred by it or them which arise from any breach by the Contractor or any Subcontractor of the terms of the Contractor Admission Agreement to the extent that such liability arises before or as a result of the termination or expiry of this contract (howsoever caused) except in respect of any losses which are caused by or result from an act or omission of the Employer.
3.4	Indemnity or Bond
3.4.1	Without prejudice to the generality of the requirements of this paragraph 3, the Contractor will use all reasonable endeavours to procure that it and each relevant Subcontractor will as soon as reasonably practicable obtain any indemnity or bond required in accordance with the Contractor Admission Agreements and which is substantially in the form set out in Annex 1 of this schedule.
3.5	Right of set-off
3.5.1	The Employer will have a right to set off against any payments due to the Contractor under the contract an amount equal to any overdue Employer and employee contributions and other payments (and interest payable under the LGPS Regulations) due from the Contractor or from any relevant Subcontractor (as applicable) under the Contractor Admission Agreement.
3.6 	Contractor ceases to be an Admission Body
3.6.1	If the Contractor or any Subcontractor employs any Eligible Employees from a Relevant Transfer Date and:
3.6.1.1	the Contractor or any relevant Subcontractor does not choose to offer those Eligible Employees membership of the LGPS or
3.6.1.2	the Employer, the Contractor or any relevant Subcontractor are of the opinion that it is not possible to operate the provisions of paragraphs 3.1 to 3.4 of Part 1 of this schedule inclusive or 
3.6.1.3	if for any reason after the Relevant Transfer Date the Contractor or any relevant Subcontractor ceases to be an Admission Body other than on the date of termination or expiry of the contract or because it ceases to employ any Eligible Employees;
then the provisions of paragraphs 3.1 to 3.4 of Part 1 of this schedule inclusive will not apply (without prejudice to any rights of the Employer under those paragraphs) and the provisions of paragraph 3.7 of Part 1 of this schedule will apply.
3.7	Contractor Scheme
3.7.1	The Contractor will or will procure that any relevant Subcontractor will not later than the Relevant Transfer Date or the Cessation Date (as the case may be) nominate to the Employer in writing the occupational pension scheme or schemes which it proposes will be “the Contractor Scheme” for the purposes of this paragraph  3.7. Such pension scheme or schemes must be:
3.7.1.1	established within 3 months prior to the Relevant Transfer Date or as soon as reasonably practicable after the Cessation Date (as the case may be) and maintained until any payment to be made under Part 2 of this schedule (Bulk Transfer Terms) is made,
3.7.1.2	reasonably acceptable to the Employer (such acceptance not to be unreasonably withheld or delayed),
3.7.1.3	registered within the meaning of the Finance Act 2004 and
3.7.1.4	certified by the Government Actuary’s Department or an actuary nominated by the Employer in accordance with relevant guidance produced by the Government Actuary’s Department as providing benefits which are the same as, broadly comparable to, or better than those benefits provided by the LGPS. 
3.7.2	The Contractor undertakes to the Employer (for the benefit of the Employer itself and for the Employer as agent and trustee for the benefit of the Eligible Employees) that it will and will procure that any relevant Subcontractor will procure that:
3.7.2.1	the Eligible Employees will by 3 months before the Relevant Transfer Date or as soon as reasonably practicable after the Cessation Date (as the case may be) be offered membership of the Contractor Scheme with effect from and including the Relevant Transfer Date or Cessation Date (as the case may be),


3.7.2.2	the Contractor Scheme will provide benefits in respect of the Eligible Employees’ periods of service on and after the Relevant Transfer Date or Cessation Date (as the case may be) which the Government Actuary’s Department or an actuary nominated by the Employer in accordance with relevant guidance produced by the Government Actuary’s Department will certify to be the same as, broadly comparable to or better than the benefits which the Eligible Employees were entitled to under the LGPS at the Relevant Transfer Date or the Cessation Date (as the case may be). In the case of Eligible Employees who are Transferring Original Employees, the benefits provided from the Relevant Transfer Date must be the same as, broadly comparable to or better than the benefits provided by their pension scheme immediately before the Relevant Transfer Date (where this scheme was not the LGPS, 
3.7.2.3	on and from the Relevant Transfer Date or Cessation Date (as the case may be) until the earlier of:
3.7.2.3.1	3 months after the date on which the Eligible Employees are first able to join the Contractor Scheme and
3.7.2.3.2	the date on which the Eligible Employee joins the Contractor Scheme, the Contractor will provide death benefits for and in respect of the Eligible Employees which are certified by the Government Actuary’s Department or an actuary nominated by the Employer in accordance with relevant guidance produced by the Government Actuary’s Department as being broadly comparable to those that would otherwise have been provided in respect of those Eligible Employees by the LGPS.
3.7.2.4	if the Contractor Scheme is terminated, a replacement pension scheme will be provided with immediate effect for those Eligible Employees who are still employed by the Contractor or relevant Subcontractor. The replacement scheme must comply with this paragraph 3.7 as if it were the Contractor Scheme and 
3.7.2.5	before the Relevant Transfer Date or Cessation Date (as the case may be) the Contractor will use best endeavours to procure that the trustees of the Contractor Scheme will undertake by deed to the Employer and to the Administering Authority that they will comply with the provisions of paragraphs 3.7.1.1 to 3.7.1.4, 3.8.1.1, 3.8.1.2 and 3.8.1.4 of Part 1 of this schedule and Part 2 of this schedule (Bulk Transfer Terms) as are relevant to them.
3.7.3	Part 2 of this schedule (Bulk Transfer Terms) shall apply in relation to the terms for bulk transfers from the LGPS to the Contractor Scheme following the Relevant Transfer Date and any subsequent bulk transfers on termination or expiry of the contract. 
3.8	Undertaking from the Contractor
3.8.1	The Contractor undertakes to the Employer (for the benefit of the Employer itself and for the Employer as agent and trustee for the benefit of the Eligible Employees) that:
3.8.1.1	all information which the Employer or the Administering Authority or their respective professional advisers may reasonably request from the Contractor or any relevant Subcontractor for the administration of the LGPS or concerning any other matters raised in paragraphs 3.7 or 3.8 of Part 1 of this schedule or Part 2 of this schedule (Bulk Transfer Terms) will be supplied to them as expeditiously as possible,
3.8.1.2	it will not and will procure that any relevant Subcontractor will not, without the consent in writing of the Employer (which will not be unreasonably withheld but will be subject to the payment by the Contractor or the relevant Subcontractor of such reasonable costs as the Employer or the Administering Authority may require) consent to instigate, encourage or assist any event which could impose on the Employer a cost in respect of any Eligible Employee greater than the cost which would have been payable in respect of that Eligible Employee had that consent, instigation, encouragement or assistance not been given,
3.8.1.3	until the Relevant Transfer Date, it will not and will procure that any relevant Subcontractor will not issue any announcements (whether in writing or not) to the Eligible Employees concerning the matters stated in paragraphs 3.1 to 3.6 of Part 1 of this schedule inclusive without the consent in writing of the Employer and the Administering Authority (not to be unreasonably withheld or delayed), 
3.8.1.4	it will not and will procure that any relevant Subcontractor will not take or omit to take any action which would materially affect the benefits under the LGPS or under the Contractor Scheme of any Eligible Employees who are or will be employed wholly or partially in connection with the provision of the service without the prior written agreement of the Employer (not to be unreasonably withheld or delayed) provided that the Contractor and/or such Subcontractor will be so entitled without the requirement of consent to give effect to any pre-existing contractual obligations to any Eligible Employees.
3.9	Claims from Eligible Employees or Trade Unions
3.9.1	The Contractor hereby indemnifies the Employer from and against all Direct Losses suffered or incurred by it which arise from claims by Eligible Employees of the Contractor and/or of any Subcontractor or by any trade unions, elected employee representatives or staff associations in respect of all or any such Eligible Employees which losses:
3.9.1.1	relate to pension rights in respect of periods of employment on and after the Relevant Transfer Date until the date of termination or expiry of the contract and
3.9.1.2	arise out of the failure of the Contractor and/or any relevant Subcontractor to comply with the provisions of this paragraph 3 before the date of termination or expiry of the contract,
except in respect of any losses which are caused by or result from an act or omission of the Employer.
3.10	Liability for costs
3.10.1	The costs of the Employer necessarily and reasonably incurred in connection with the Contractor Admission Agreement and/or of obtaining the necessary certification of comparability in accordance with paragraph 3.7.1.4 will be borne by the Contractor.
3.10.2	The actuarial cost of determining the contribution rate for the Contractor or Subcontractor under the Contractor Admission Agreement and the Indemnity or Bond required under paragraph 3.4 of Part 1 of this schedule is to be met by the Employer.


3.11	Transfer to another employer
3.11.1	Save on expiry or termination of the contract, if the employment of any Eligible Employee transfers to another employer (by way of a transfer under TUPE) the Contractor will procure that any relevant Subcontractor:
3.11.1.1	consults with and inform those Eligible Employees of the pension provisions relating to that transfer and
3.11.1.2	procures that the employer to which the Eligible Employees are transferred (the “New Employer”) complies with the provisions of this paragraph 3 provided that references to the “Subcontractor” will become references to the New Employer, references to “Relevant Transfer Date” will become references to the date of the transfer to the New Employer and references to “Eligible Employees” will become references to the Eligible Employees so transferred to the New Employer.
3.12	Pension issues on expiry or termination of the contract
The Contractor (and procures that each relevant Subcontractor):
3.12.1	maintains such documents and information as will be reasonably required to manage the pension rights of and aspects of any onward transfer of any person engaged or employed by the Contractor or any Subcontractor in the provision of any service which is part of the provision of the service on the expiry or termination of this contract (including without limitation identification of the Eligible Employees),
3.12.2	promptly provides to the Employer such documents and information mentioned in paragraph 3.12.1 above which the Employer or the Administering Authority may reasonably request in advance of the expiry or termination of this contract and 
3.12.3	fully co-operates (and use best endeavours to procure that the trustees of the Contractor’s Scheme will fully co-operate) with the reasonable requests of the Employer or the Administering Authority relating to any administrative tasks necessary to deal with the pension rights of and aspects of any onward transfer of any person engaged or employed by the Contractor or any Subcontractor in the provision of any service which is part of the provision of the service on the expiry or termination of the contract.
3.13	Third Party Rights
3.13.1	The Contractor and any Subcontractor agree that the pension provision contained in paragraphs 3.1, 3.2, 3.6 and 3.7 of Part 1 of this schedule will be directly enforceable by the Eligible Employees against the Contractor or any Subcontractor (as the case may be) under the Contracts (Rights of Third Parties) Act 1999.
3.14	Funding of initial valuation short falls and exit valuation short falls in respect of Eligible Employees
3.14.1	At the Transfer Date, the Fund will be deemed to be fully funded in respect of the Eligible Employees and the Employer will be responsible for any underfunding prior to the Transfer Date. Any underfunding will be established by the actuarial valuation of the Fund at the date the Contractor or a relevant Subcontractor enters into an Admission Agreement in respect of the Eligible Employees. The arrangements regarding any payment to be made to the Fund for any underfunding up to the Transfer Date will be agreed between the Employer and the Fund.
3.14.2	At the date of the expiry or earlier termination of the Service Period, the Contractor will obtain, or procure that the Administering Authority obtains, an actuarial valuation of the Fund (or revision thereto). If the Contractor is required to pay any contribution to the LGPS representing any funding deficit (the “Exit Contribution”) the Employer shall reimburse the Contractor the amount of the Exit Contribution save to the extent that the Exit Contribution results from any of the matters set out in clause 3.14.3. Any such reimbursement is made within 20 Working Days of the relevant actuarial valuation. 
3.14.3	The Contractor accepts responsibility for any Exit Contribution to the extent it results from one or more of the following:
3.14.3.1	the grant by the Contractor of early retirement requests in relation to Eligible Employees,
3.14.3.2	granting an augmentation of benefits in relation to an Eligible Employee in relation to the Fund, including, but not limited to, an augmentation under Regulation 31 of the LGPS Regulations, which is in addition to any augmentation that an Eligible Employee is entitled to as a right under the LGPS Regulations,
3.14.3.3	the reduction or waiver of any contributions due from any Eligible Employee,
3.14.3.4	the award of pay increases to Eligible Employees which in aggregate exceed:
3.14.3.4.1	the percentage rate allowed for pay increases in the latest valuation of the Fund prior to the award of the pay increase in question or
3.14.3.4.2	any pay increases that the Contractor is required to make by law (including, for these purposes, pursuant to its obligations arising under, or as a consequence of, the TUPE Regulations, any code of practice and/or any National Joint Council for Local Government services arrangements),or
3.14.3.4.3	any pay increases that the Contractor is obliged to offer pursuant to the terms and conditions of employment in place with the Eligible Employees as at the Relevant Transfer Date (including under any collective agreement) 
3.14.3.5	the termination of the employment contract of an Eligible Employee who is aged 55 or over at the time, by reason of redundancy or in the interests of efficiency or otherwise allowing such employee to retire on those grounds, 
3.14.3.6	the termination of the employment contract of an Eligible Employee on the grounds of permanent ill health or infirmity of mind or body which renders the employee permanently incapable of efficiently discharging the duties of his current employment, in accordance with Regulation 35 of the LGPS Regulations, 
3.14.3.7	bringing the deferred or active benefit of an Eligible Employee into payment through consent to retiring voluntarily on or after the age of 55,
3.14.3.8	exercising any discretion to extend the statutory time frames under Regulation 22 of the LGPS Regulations or
3.14.3.9	waiving any reduction to benefits under Regulation 30(6) of the LGPS Regulations.
3.15	Payment of contributions to the Fund and any excesses/reductions below the Initial Employer Contribution Rate
3.15.1	In respect of contributions to be paid to the Fund by the Contractor or any relevant Subcontractor, subject to paragraph 3.14.1 of Part 1 of this schedule, the Contractor or relevant Subcontractor shall pursuant to the Contractor Admission Agreement pay to the Administering Authority for the credit of the Fund such contributions as are required under Regulation 67 of the LGPS Regulations in respect of the Eligible Employees.
3.15.2	If the contributions payable under paragraph 3.15.1 above exceed the Initial Employer Contribution Rate, then the amount which exceeds the Initial Employer Contribution Rate shall be added as an adjustment to the amount due to the Contractor for each month during the period during which the contributions payable in accordance with the Contractor Admission Agreement exceed the Initial Employer Contribution Rate.
3.15.3	If the contributions payable under paragraph 3.15.1 above decrease below the Initial Employer Contribution Rate, the reduction below the Initial Employer Contribution Rate shall be subtracted as an adjustment to the amount due to the Contractor for each month during the period during which the contributions payable in accordance the Contractor Admission Agreement are less than the Initial Employer Contribution Rate.
3.15.4	For the avoidance of doubt, the provisions of paragraph 3.15.2 above shall not apply where any such change in Employer contribution rate arises from any matters for which the Contractor is responsible pursuant to paragraph 3.14.3 above.
3.16	Discretionary benefits
3.16.1	Where the Contractor or any relevant Subcontractor is an Admission Body, the Contractor shall and/or shall procure that any relevant Sub-Contractor shall award benefits (where permitted) to the Eligible Employees under the Compensation Regulations and/or the LGPS in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Employer.
3.16.2	Where the award of benefits in paragraph 3.16.1 is not permitted under the Compensation Regulations and/or the LGPS, or the Contractor and/or a Sub Contractor is not an Admission Body, the Contractor shall and/or shall procure that any Subcontractor shall award benefits to the Eligible Employees which are equivalent to the benefits the Eligible Employees would have received under the Compensation Regulations and/or the LGPS in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Employer.
3.16.3	Under paragraphs 3.16.1 and 3.16.2, where such benefits are of a discretionary nature, they shall be awarded on the basis of the Employer’s written policy in relation to such benefits at the time of the Relevant Transfer Date (which the Employer shall provide upon request). Where the payment of such benefits is not, for whatever reason, possible, the Contractor shall and/or shall procure that any relevant Subcontractor shall compensate the Eligible Employees in a manner which is broadly comparable or equivalent in cash terms.


[bookmark: _Toc462400900][bookmark: _Toc464803235]SCHEDULE 1 – PART 2 BULK TRANSFER TERMS

[bookmark: _Toc343857472]1	Interpretation and Definitions
In this part of this schedule, unless the context otherwise requires, the following terms will have the meanings given to them below:

“Actuary’s Letter”
means the letter to be issued at the appropriate time from the Administering Authority’s Actuary,

“Administering Authority’s Actuary”
means [................................................],

“AVCs”
means Additional Voluntary Contributions or Shared Cost Additional Voluntary Contributions (SCAVCs) as defined in the LGPS Regulations,

“Due Date”
means the date 28 days after the last of the conditions in paragraph 3.6 of Part 2 of this schedule has been satisfied,

“Contractor’s Actuary”
means an actuary to be appointed by the Contractor and/or relevant Subcontractor for the purposes of this schedule,

“Contractor’s Scheme”
means the pension scheme or schemes nominated by the Contractor and/or relevant Subcontractor in accordance with paragraph 3.7 of Part 1 of this schedule,

“Contractor’s Scheme Actuary’s Letter”
means the letter (together with its attachments) prepared by the Contractor’s Actuary stating the methods and assumptions to be used for the purpose of Part 2 of this schedule and provided as soon as reasonably practicable following the Relevant Transfer Date,

“Contractor’s Scheme Required Amount”
means the Contractor’s Scheme Required Liabilities adjusted by the Investment Roll-up in respect of the period from the date immediately preceding the Relevant Transfer Date to the date immediately preceding the Pension Payment Date (or such earlier date as the transfer is made),

“Contractor’s Scheme Required Liabilities”
means the value of the liabilities relating to the Transferring Members, as at the Relevant Transfer Date, calculated in accordance with the Contractor’s Scheme Actuary’s Letter,

“Investment Roll-up”
means as defined in the Actuary’s Letter,

“Shortfalls” 
Has the meaning set out in paragraph 7.3 of Part 2 of this schedule,

“Transfer Amount”
means the amount or amounts referred to in paragraph 3.1 of Part 2 of this schedule,



“Transferring Member”
means an Eligible Employee who agrees to a transfer of benefits being made for him or her from the Fund to the Contractor’s Scheme under paragraph 2 of Part 2 of this schedule,

2	The Contractor’s Scheme
The Contractor will (and will procure that each relevant Subcontractor will) invite each Eligible Employee who joins the Contractor’s Scheme in accordance with paragraph 3.7 of Part 1 of this schedule to consent to a transfer of benefits being made for him from the Fund to the Contractor’s Scheme. The Contractor and/or relevant Subcontractor must issue this invitation no later than one month after the Relevant Transfer Date. The invitation must be in a form acceptable to the Employer and the Administering Authority (such acceptance not to be unreasonably withheld or delayed by the Employer) and which complies with any requirements of the LGPS Regulations. Any Eligible Employee wishing to consent to a transfer of benefits must notify the Contractor and/or relevant Subcontractor of this consent in writing no later than three months after the date of the invitation. The Contractor will (and will procure that each relevant Subcontractor will) provide the Employer and the Administering Authority with the names of the Transferring Members no later than four months after the Relevant Transfer Date. 
3	Transfer Amount from the Fund
3.1	The Employer will use reasonable endeavours to ensure that the Administering Authority transfers from the Fund to the Contractor’s Scheme on the Due Date an amount in respect of the relevant Transferring Members’ service in the Fund before the Relevant Transfer Date calculated in accordance with the Actuary’s Letter and the LGPS Regulations.
3.2	As soon as reasonably practicable following the Relevant Transfer Date, the Contractor will (and will procure that each relevant Subcontractor will) promptly provide all data within its possession or under its control which the Administering Authority and the Administering Authority’s Actuary may require for the calculation of the Transfer Amount and will warrant that this data is in all material respects true, complete and accurate. 
3.3	As soon as reasonably practicable following the Relevant Transfer Date, the Employer will promptly provide all data within its possession or under its control which the Administering Authority and the Administering Authority’s Actuary may require for the calculation of the Transfer Amount and will warrant that this data is in all material respects true, complete and accurate. 
3.4	The Employer will use its reasonable endeavours to procure that:
3.4.1	as soon as reasonably practicable after the Administering Authority’s Actuary has been provided with the necessary data and information, the Administering Authority’s Actuary will calculate the Transfer Amount in accordance with the Actuary’s Letter and the LGPS Regulations and
3.4.2	within one week of completing this calculation, the Administering Authority’s Actuary will notify the Contractor’s Actuary in writing of the particulars of the calculation and the data on which the calculation is based. 
The Contractor’s Actuary will then have one month (or such longer period as the Parties may agree) from the date on which those particulars and data have been supplied to him in which to object in writing that the calculation is incorrect or not in accordance with the Actuary’s Letter. The calculation will be final and binding on the Parties if the Contractor’s Actuary raises no objection within this stated period. 
3.5	If the Contractor’s Actuary objects in writing under paragraph 3.4 above and the Administering Authority’s Actuary and the Contractor’s Actuary cannot subsequently agree the Transfer Amount within one month (or such longer period as will be agreed between the Parties) of the objection, then the amount will be determined by an independent actuary to be nominated by the Administering Authority and the Contractor and/or relevant Subcontractor jointly or, if they cannot agree, by the President of the Institute of Actuaries on application by either Party. The independent actuary will act as an expert and not as an arbitrator, and his decision will be final and binding on the Parties. The independent actuary’s costs will be payable equally by the Administering Authority and the Contractor and/or relevant Subcontractor.
3.6	Payment to the Contractor’s Scheme of the Transfer Amount will only be made on the following conditions:
3.6.1	the Transfer Amount has been agreed or determined under paragraphs 3.4 or 3.5 above and in accordance with the LGPS Regulations,
3.6.2	the Contractor and/or relevant Subcontractor has complied with all its obligations under this schedule and
3.6.3	the trustees of the Contractor’s Scheme have confirmed in writing that:
3.6.3.1	a payment should be made in accordance with the LGPS Regulations and that they will accept payment on the terms set out in paragraph 2 of Part 2 of this schedule, 
3.6.3.2	they will accept liability for each Transferring Member’s accrued contracted out rights under the Fund and 
3.6.3.3	they will accept the Transfer Amount in full and final settlement of all claims against the Fund in respect of each Transferring Member.
4	Past Service Benefits
The Contractor will (and will procure that each relevant Subcontractor will) ensure that the Contractor’s Scheme provides in respect of each Transferring Member such benefits as the Administering Authority’s Actuary certifies to be of actuarially equivalent value (in accordance with the Actuary’s Letter) to the benefits which would have been payable under the LGPS in respect of the Transferring Member’s service before the Relevant Transfer Date if he had remained a member of the LGPS.
5	Additional Voluntary Contributions
Nothing in this schedule will apply to AVCs or to benefits secured by them. However, the Employer must ensure that the assets representing each Transferring Member’s AVCs in the Fund (if any) will be transferred to the Contractor’s Scheme. The Contractor will (and will procure that each relevant Subcontractor will) ensure that the Contractor’s Scheme provides benefits for each relevant Transferring Member which is equivalent to the assets transferred. 
6	No Assistance
The Contractor will not (and will procure that each relevant Subcontractor will not) encourage or initiate or assist or facilitate any action or provide any financial assistance for the purpose of requiring the Fund to pay an amount larger than the Transfer Amount to the Contractor’s Scheme in respect of the Transferring Members.
7	Shortfall[footnoteRef:5] [5: 	This wording sets out a potential mechanism for dealing with any Shortfall on bulk transfer from the LGPS to the Contractor’s Scheme which may be included if the Parties agree such a mechanism once the Contractor (or relevant Subcontractor) has put forward their reasoned statement of need as to why such Shortfall protection is required.] 

7.1	The Contractor (or the relevant Subcontractor) shall procure that the Contractor’s Actuary shall calculate the Contractor’s Scheme Required Liabilities and the Contractor’s Scheme Required Amount as soon as reasonably practicable and (subject to the Contractor’s Actuary being in receipt of such information as he reasonably requires to certify the amount) in any event within 2 months of the Contractor (or its relevant Subcontractor) finalising the list of Transferring Members or within 2 months of the date the information is provided under paragraphs 3.2 and 3.3 of Part 2 of this schedule (whichever is the later) and notify the Employer of his determination. 
7.2	The Contractor (or its relevant Subcontractor) and the Employer shall instruct the Contractor’s Actuary and the Administering Authority’s Actuary respectively to endeavour to agree with the Contractor’s Actuary’s certification of the Contractor’s Scheme Required Amount within 1 month of acknowledging receipt of it. On the Contractor’s Actuary and Administering Authority’s Actuary so agreeing the certificate shall be taken to have been agreed. 
7.3	Where the Contractor’s Scheme Required Amount is greater than the Transfer Payment, the Contractor (or its relevant Subcontractor) shall instruct the Contractor’s Scheme Actuary to issue, by no later than 7 days of the date of the last of the calculations of the Transfer Amount and the Contractor’s Scheme Required Amount being regarded as final, a letter to both the Employer and the Contractor (or its relevant Subcontractor) confirming the total amount of the difference (“Shortfall”) required by the trustees of the Contractor Scheme as a condition to their agreeing to accept the Transfer Amount. In relation to the Shortfall, the Employer shall make payment to the Contractor (or its relevant Subcontractor) of such amount. The amount in terms of this paragraph 7.3 shall be paid to the Contractor (or its relevant Subcontractor) by the Employer at the same time as the Transfer Amount is paid by the Fund to the Contractor Scheme. 
	The Contractor (or its relevant Subcontractors) undertakes to the Employer that it will make payment of such amount to the trustees of the Contractor’s Scheme within 7 days following receipt by the Contractor (or its relevant Subcontractor) of cleared funds from the Employer.
8	Exit Provisions
8.1	The Contractor undertakes to the Employer (for the benefit of the Employer itself and for the Employer as agent and trustee for the benefit of the Eligible Employees) that on:
8.1.1	the expiry or termination of this contract or 
8.1.2	the expiry or termination of any subcontract in the case of a relevant Subcontractor or
8.1.3	the employment of any Eligible Employee transferring to a New Employer in accordance with paragraph 3.11 of Part 1 of this schedule (or otherwise), 



the Contractor will (and will procure that each relevant Subcontractor will) procure that the trustees of the Contractor’s Scheme offer bulk transfer terms in respect of the relevant Eligible Employees’ service in the Contractor’s Scheme to the pension scheme of the Employer, any future Contractor (or their Subcontractors), any new Subcontractor or any New Employer (as applicable) which are no less favourable (in the opinion of the Administering Authority’s Actuary or an actuary appointed by the Employer) than the bulk transfer terms set out in the Actuary’s Letter. In addition to this, the Contractor will procure that the New Employer complies with the requirements of paragraph 7.1 of Part 2 of this schedule.
8.2	If the transfer payment paid by the trustees of the Contractor’s Scheme is less (in the opinion of the Administering Authority’s Actuary or an actuary appointed by the Employer) than the transfer payment which would have been paid had paragraph 8.1 of Part 2 of this schedule been complied with, the Contractor will (and/or will procure that each relevant Subcontractor will) pay to the Employer, any future Contractor (or their Subcontractor), any new Subcontractor or any New Employer (as appropriate) (or as such person will direct) the amount of the difference.
9	Employer’s Costs
Any costs of the Employer necessarily and reasonably incurred in connection with Part 2 of this schedule will be borne by the Contractor.
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SCHEDULE 2 – PARTNERING INFORMATION

Working Together - X12.1 (4)
The Partners work together in accordance with the requirements of the Scope. In particular the Partners establish the Management Teams as set out in Schedule 8 A1 of the Scope.


Systems - X12.3 (4)
The Partners use the common information system as provided by the Contractor.


Schedule of Partners - X12.1 (1)

The Partners are:
1. The Employer
2. The Contractor
3. The Consultant


Each Partner is also a Core Group Member - X12.1 (3).


Key Performance Indicators

The Key Performance Indicators are set out in the Scope, Schedule 8, Part D (Contract Performance Management) -  X12.1(5)
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