	DATED
2019

	LEWES DISTRICT COUNCIL
AND

xxxx

	OPERATIONAL MANAGEMENT AGREEMENT

	


THIS AGREEMENT is made on 






2019
BETWEEN

(1) LEWES DISTRICT COUNCIL whose principal place of business is at Southover House, Southover Road, Lewes East Sussex  BN7 1AB (“LDC”); and 

(2) XXX whose registered address is xxx (“Service Provider”)
BACKGROUND
(A) LDC wishes to support business incubator and managed workspace facilities at the Site and, following a competitive procurement exercise, has selected the Service Provider, to supply operational workspace management services under the terms of  this Agreement.

OPERATIVE PROVISIONS

IT IS AGREED THAT:

1. Definitions and Interpretation1 TC \l1 ".
Definitions and Interpretation 

1.1 In this Agreement unless the context otherwise requires:

	“Account”
	means an annual profit and loss account prepared by the Service Provider for LDC;

	“Agreement”
	means this agreement (as it may be amended, varied or supplemented from time to time) including the Schedules;

	“Business Centre”
	means the managed business centre and other facilities at the Site containing small business units available on flexible terms;

	“Business Day”
	means a day other than a Saturday, Sunday or a bank holiday in England;

	“Capital Expenditure”
	means any capital expenditure (as such term is commonly understood in accordance with generally accepted accounting principles in the UK) incurred in relation to the Business Centre;

	“Change in Control”
	means any sale or other disposal of the legal, beneficial or equitable interest in more than 50% of the equity share capital of a corporation (including the control over the exercise of voting rights conferred on that equity share capital or the control over the right to appoint or remove directors);

	“Change in Law”

“Commencement Date”
	means the coming into effect or repeal (without re-enactment or consolidation) of any law, or any amendment or variation to any law, or any judgment of a relevant court of law which changes binding precedent in England in each case after the date of this Agreement;

means 1st December 2019

	“Consents”
	means all permissions, consents, approvals, certificates, permits, licences, statutory agreements and authorisations required by Law, and all necessary consents and agreements from any third parties (including, any planning permission), needed to carry out the Services in accordance with this Agreement;

	"Deposits Designated Account"
	means the Designated Account to be operated in accordance with this Agreement for holding deposits received from occupiers of the Business Centre; currently, the Liquidity Select Account set up as follows:
Lewes District Council re Newhaven Business Centre

a/c no: tbc
sort code: tbc

	“Designated Account”
	means an interest bearing current bank account in the name of LDC (or such other name as LDC may direct) at Barclays bank or such other bank as may be approved by LDC;

	“Dispute Resolution Procedure”
	means the procedure set out in clause 19;

	“Dispute”
	has the meaning given in clause 19.1;

	“Fees”
	means the annual fees payable to the Service Provider under clause 8 for the provision of the Services;

	“Good Industry Practice”
	means using standards, practices, methods and procedures conforming to the Law and exercising all reasonable skill and care to be expected of a competent person experienced in undertaking services the same or similar to the Services;

	“Income”
	means all income from whatever source of whatever nature (including Rents) net of VAT generated by operations at the Business Centre;

	“Income Designated Account”
	means a Designated Account to be operated in accordance with this Agreement for holding Income received from occupiers of the Business Centre; currently accounts set up as follows:
Lewes District Council re Newhaven Business Centre

a/c nos: TBC
sort code: TBC

	“Law”
	means:

(a) any applicable statute or proclamation or any delegated or subordinate legislation;

(b) any requirement arising out all applicable data protection and privacy legislation in force from time to time in the UK including the General Data Protection Regulation ((EU) 2016/679); the Data Protection Act 2018; the Privacy and Electronic Communications Directive 2002/58/EC (as updated by Directive 2009/136/EC) and the Privacy and Electronic Communications Regulations 2003 (SI 2003/2426) as amended; 

(c) any enforceable community right within the meaning of section 2(1) European Communities Act 1972;

(d) any applicable guidance, direction or determination with which LDC and/or the Service Provider is bound to comply to the extent that the same are published and publicly available or the existence or contents of them have been notified to the Service Provider by LDC;  and

(e) any applicable judgement of a relevant court of law which is a binding precedent in England,

in each case in force in England;

	“LDC Events of Default”
	has the meaning given in clause 13.12;

	“LDC Party”
	means LDC's agents and contractors and its or their sub‑contractors of any tier and its or their directors, officers, employees and workmen but excluding the Service Provider, any Service Provider Party and statutory undertakers and utilities and "LDC Parties" shall mean all of them;

	“LDC Policies”
	means the published policies and rules of LDC produced and amended from time to time on its website or otherwise notified to the Service Provider in accordance with clause 11.5;

	“LDC Representative”
	means Head of Regeneration or their nominated representative or such other alternative or additional person of at least equivalent expertise appointed pursuant to clause 9.3;

	“Licensee”
	any tenant or occupier of the Business Centre who is permitted to do so by agreement with or via the Service Provider.

	“Management Year”
	means a year commencing on 1 April in any one year and expiring on 31 March in the following year;

	“Month”
	means a calendar month;

	“Monthly Accounts”
	means the monthly accounts prepared by the Service Provider for LDC in accordance with clause 5.2.2;

	“Operating Costs”
	means the operating costs of the Business Centre as set out in the Specification and any other costs agreed between LDC and the Service Provider as referred to in clause 5.1.1;

	“Prohibited Act”
	has the meaning given in clause 27;

	“Project Handbook”
	means the operation manual approved by LDC for the construction and running of the Business Centre;

	“Quarter”
	means a continuous period of three months commencing on 1 April, 1 July, 1 October or 1 December;

	“Rents”
	means the rents payable by tenants or licensees of any part of the Business Centre in accordance with the terms of any lease or licence by which they occupy such part of the Business Centre as may be revised from time to time in accordance with clause 8.6;

	“Representatives”
	means the Service Provider Representative and the LDC Representative; 

	“Service Contracts”
	means the contracts between the Service Provider and each Service Provider Party, by which the Service Provider will procure the performance of the Services (as amended or replaced from time to time in accordance with this Agreement);

	“Services”
	means the services to be provided by the Service Provider as specified in this Agreement or as otherwise agreed in writing between LDC and the Service Provider;

	“Service Provider Party”
	means the Service Provider’s agents and contractors and its or their sub‑contractors of any tier and its or their directors, officers, employees and workmen in relation to the Services and "the Service Provider Parties" shall mean all of them;

	“Service Provider Event of Default”
	has the meaning given to it in clause 13.1;

	“Specification”
	means the requirements of LDC set out in the Tender Documents (and attached at Schedule 1) as amended from time to time in accordance with clause 18;

	Tender Documents
	means the documents provided by LDC during the procurement of this Agreement, including but not limited to the Invitation to Tender, Specification, draft contract, pricing schedule and tender response form

	Tender Response
	Means the Service Provider’s formal written offer to provide the Services in accordance with the Tender Documents and any agreed changes thereto

	“Termination Date”
	means the date on which termination of this Agreement takes effect in accordance with its terms;

	“Transfer Regulations”
	means the Transfer of Undertaking (Protection of Employment) Regulations 1981 (SI No. 1794);

	“Unreasonable Act”
	means any act or omission which is contrary to any reasonable instruction, guidance or rules for the operation or management of the Business Centre;

	“VAT”
	means value added tax at the rate prevailing at the time of the relevant supply charged in accordance with the provisions of the Value Added Tax Act 1994;

	“Warning Notice”
	has the meaning given in clause 10.2; and


1.2 In this Agreement, unless the context requires a different meaning:

(a) words importing the neuter gender only shall include the masculine or feminine gender (as the case may be) and words importing the masculine gender only shall include the feminine gender and vice versa;

(b) words importing the singular number only shall include the plural number and vice versa;

(c) words importing persons shall include firms companies and corporations and vice versa;

(d) any reference to a statute (whether or not specifically named in this Agreement) shall include any amendment, extension, replacement or re-enactment thereof for the time being in force and shall include all instruments, orders, plans, regulations, bye laws, permissions and directions for the time being made, issued or given thereunder or deriving validity from any of them;

(e) any reference to this Agreement or any other agreement or document will be construed as a reference to this Agreement or, as the case may be, that other agreement or document as it may have been, or may from time to time be, amended, varied, supplemented, substituted, novated or assigned;

(f) the Schedules form part of this Agreement and will have the same force and effect as if expressly set out in the body of this Agreement and any reference to this Agreement will include the Schedules;

(g) if there is any conflict between the terms of this Agreement and the Schedules, the clauses of this Agreement will take priority;

(h) any reference to “writing” includes email, where acknowledged by the recipient only;

(i) any reference in this Agreement to a clause or Schedule is a reference to a clause of or a Schedule to this Agreement and references to paragraphs are to paragraphs in the Schedule in which such paragraph appears; and 

(j) any reference to “including” means “including, without limitation”.

2. Appointment and Service Standards2 TC \l1 ".
Appointment and Service Standards 

2.1 LDC hereby appoints the Service Provider to be manager of the Business Centre with effect from the date of this Agreement and the Service Provider hereby accepts such appointment on the terms and conditions of this Agreement.

2.2 The entitlement of the Service Provider to remuneration in respect of the Services is set out in clause 8 and the Specification.

2.3 The Service Provider shall at its own cost be solely responsible for procuring that the Services are at all times performed:
(a) in accordance with Good Industry Practice;

(b) in accordance with the Project Handbook;

(c) in compliance with all Law and Consents (including the giving of notices and the obtaining of any such Consents) and so as not to prejudice the renewal of any such Consents; and

(d) in accordance with the best interests of LDC and its objectives.

2.4 Without prejudice to the generality of clause 2.3 the Service Provider shall provide the Services in accordance with:

(a) the terms of this Agreement; and 

(b) the Specification.

2.5 In the event that any ambiguity, uncertainty, dispute or discrepancy arises in relation to the nature and scope of the Service Provider 's obligations under this clause, wherever possible, the provisions of this clause shall be interpreted and construed to give  meaning and effect to this clause but, if such interpretation or construction is not possible, the provisions of this clause shall be given meaning and effect in the following order of precedence (in descending order):

(a) the provisions of clause 2.3.3;

(b) Good Industry Practice;

(c) the Specification.

2.6 Notwithstanding the provisions of clause 25, the Service Provider shall not be relieved or excused of any responsibility, liability or obligation under this Agreement by the appointment of any Service Provider. The Service Provider shall, as between itself and LDC, be responsible for the selection, pricing, performance, acts, defaults, omissions, breaches and negligence of all Service Provider Parties. All references in this Agreement to any act, default, omission, breach or negligence of the Service Provider shall be construed accordingly to include any such act, default, omission, breach or negligence of a Service Provider.

3. Term of the Agreement

3.1 This Agreement shall run from the Commencement Date and shall continue for 10 years until 30th November 2029, when it shall terminate automatically, unless previously terminated in accordance with the provisions of this Agreement, or unless extended at LDC’s discretion for a further period of up to 5 years.

3.2 In the event that LDC shall dispose of the Business Centre during the period of this Agreement the parties (and LDC shall procure that the purchaser) shall, where required by LDC, execute a deed of novation with the effect of novating this Agreement to the purchaser.
4. General Management of the Business Centre
4.1 The Service Provider shall manage the Business Centre and perform the Services for the benefit of LDC.

4.2 The Service Provider shall ensure that the size, design, information disclosed, position and materials used in connection with any hoarding, site boards, plaques or other signage, whether required by LDC or proposed by the Service Provider, shall be approved by LDC.  Throughout the provision of the Services, the Service Provider and LDC shall discuss and agree the most effective branding to ensure the success of the Business Centre.  The Service Provider shall make recommendations to LDC and LDC shall decide its preferred branding for the Business Centre.

4.3 Without prejudice to the generality of the foregoing the Service Provider will be responsible for all matters connected with or incidental to: 

(a) a smooth transition of the management of the  Business Centre and receipt of the Project Handbook from the previous operator;

(b) preparing budgets for agreement with LDC;

(c) employment  and training of staff for the Business Centre;

(d) marketing the Business Centre;

(e) letting units within the Business Centre;

(f) Business Centre management;

(g) efficient and timely collection of all Rents, other licence fees, deposits and any additional costs payable by the Licensees within the Business Centre for services provided at the Business Centre and prompt payment of the same into LDC’s Designated Account for the same;

(h) the maintenance, cleanliness and repair of the Business Centre; 

(i) ensuring that LDC’s obligations to Licensees in the Business Centre are properly complied with.

(j) the provision of the telecommunications services referred to in clause 5.4.

(k) completion of any required reports for each Quarter and delivery of the same to LDC within the period of four weeks after the Quarter end.

4.4 The Service Provider shall not on behalf of LDC agree to any matter without (in every case) the prior written approval of LDC save where such expenditure is identified within the Operating Costs approved by LDC or does not exceed 10% of the budgeted Operating Costs for the relevant item for the relevant year.

5. Specific Duties of the Service Provider in relation to the Business Centre5 TC \l1 ".
Specific Duties of the Contractor in relation to the Business Centre 


In addition to the summary of general duties set out above, the Service Provider shall have the specific responsibilities set out in this clause:

5.1 Budget and Financial5.1 TC \l2 "
Budget and Financial 

(a) In respect of the Business Centre the Service Provider will prepare an initial budget and will thereafter prepare annual budgets for approval by LDC, which will include estimates for the Operating Costs and any proposed or anticipated Capital Expenditure.

(b) For the avoidance of doubt and subject to clause 5.1.(a), LDC shall be responsible for paying the Operating Costs and any Capital Expenditure.  To the extent that the Service Provider makes any such payment on behalf of LDC in respect of Operating Costs or Capital Expenditure, LDC shall indemnify the Service Provider in relation to such payment.

(c) The initial budget shall be prepared as soon as practicable and each subsequent annual budget will be prepared and sent to LDC by 1st August every year during the Term.

(d) All Income accrues to LDC and is included in any budget on this basis.

(e) The Service Provider will monitor the actual financial performance of the Business Centre against the initial and annual budgets prepared in accordance with this Agreement and any other targets agreed reasonably required by LDC.  

5.2 Financial5.2 TC \l2 "
Financial 

(a) The Service Provider will ensure that the relevant financial systems and controls (including all relevant provisions for VAT accounting and monthly payment to LDC of the Income) as may be required by LDC are in place as soon as reasonably possible and in any event prior to the Commencement Date.
(b) The Service Provider will prepare monthly financial reports, together with such supporting documentation as LDC may reasonably require, and deliver them to LDC within twenty eight (28) days of the end of each Month in such format as LDC may reasonably require. Such reports will show all Income, Operating Costs, Capital Expenditure and the level of occupancy of the Business Centre for that Month. A list of the required reports is set out at Schedule 2.
(c) The Service Provider will prepare an account for LDC in respect of the Business Centre within twenty eight days of the year end of the Management Year summarising the monthly financial reports for the relevant Management Year as submitted in accordance with clause 5.2.2. The accounts will include a reconciliation with the bank account referred to in clause 5.2.4. 
(d) LDC will specify the Deposits Designated Account and the Income Designated Account to which the Service Provider shall have withdrawal rights to enable it to perform the Services and manage the Business Centre in accordance with this Agreement..  

(e) The Service Provider will operate the Deposits Designated Account and the Income Designated Account for the management of the Business Centre.

(f) All sums in the Deposits Designated Account and the Income Designated Account (including interest) shall at all times belong to LDC and such sums shall be applied only for the purposes authorised by this Agreement.

(g) LDC undertakes:

(i) not to withdraw any sums from the Deposits Designated Account save for the purposes of paying to any Licensee any deposit; and

(ii) to ensure that at all times there is in the Income Designated Account a balance of monies available to the Service Provider sufficient for the estimated Operating Costs.

5.3 Letting of the Units within the Business Centre

(a) The Service Provider will let the units within the Business Centre on licences in a form to be agreed with LDC “the Licence”, the MINIMUM CONDITIONS of which are set out in Schedule 4;
(b) The Service Provider will notify LDC of any Licensee who fails to pay his licence fee within 5 days of the due date and will (subject to LDC’s approval) terminate the Licence of any Licensee who fails to pay his Licence fee within 20 days of the due date.

(c) Monies paid by the Licensees as a deposit under the terms of their Licence will be paid into the Deposits Designated Account referred to in clause 5.2.4 above and not expended other than strictly in accordance with the terms on which such deposits were paid.

(d) The Service Provider will advise LDC of any units in the Business Centre which are to be let on anything other than the form of licence referred to above and will obtain the prior written consent of LDC to such lettings.
(e) The Service Provider shall comply with the procedure set out in Schedule 4 before terminating the Licence of any Licensee.

(f) The Service Provider will be permitted, following consultation with LDC,  to discount or increase rents in accordance with market conditions and for the purposes of maximising rental income.
5.4 Telecommunications5.4 TC \l2 "
Telecommunications 

(a) The Service Provider will manage the telecommunications and broadband equipment for the Business Centre and provide specialist support to the Licensees in respect of the use of this equipment within the Business Centre so that such equipment is available for use by the Licensees at whatever tariff of charges is from time to time in force.

(b) The Service Provider will arrange maintenance of the telecommunications and broadband equipment.

6. LDC’s Obligations

6.1 LDC undertakes to the Service Provider that it shall:

(a) comply with all Laws and Consents applicable to it which relate to the Services; and

(b) not wilfully impede the Service Provider in the performance of its obligations under this Agreement.

7. The Site

7.1 For the term of this Agreement as described in clause 3, LDC agrees to and hereby grants to the Service Provider a non-exclusive licence to use the Site for the purposes of conducting the Services PROVIDED THAT the grant of such licence shall not be deemed to constitute the creation of any property right in respect of the Site.

8. Payment

8.1 The Service Provider shall collect from each tenant or Licensee of the Business Centre a security and damage deposit (to be agreed by LDC) and promptly place such deposit in the Deposits Designated Account. The Service Provider shall report monthly to LDC the amount of interest that has accrued on such account.
8.2 Without prejudice to any other provision of this Agreement, the Service Provider shall collect all Rents due at the Business Centre and shall promptly pay into the Income Designated Account 100% (one hundred per cent) of all Rents. 

8.3 The Service Provider shall be entitled to be paid the following fees calculated from the Commencement Date:

(i)
A Supervisory Management Charge ("SMC") as set out in the Tender Response, or otherwise agreed between the parties.
(ii)
A Performance Related Management Charge ("PRMC") based upon the Net Income from the Business Centre for each Management Year calculated as set out in the Tender Documents and the Tender Response, or otherwise agreed between the parties
       (iii)
A Telecommunications Fee as follows:

15% of the gross telecoms and broadband turnover billed to and paid by the licensees of the Business Centre.

Sums paid as rent deposits which have been paid against telecoms and broadband will be excluded from the gross telecoms and broadband turnover when the Telecommunications fee is calculated.

 The Service Provider shall submit monthly invoices to LDC and shall be entitled to deduct the Telecommunications Fee, following submission of each such invoice, from the Income Designated Deposit Account.
8.4 Net Income does not include income received in connection with the provision of telecommunications or broadband.

8.5 The Service Provider shall submit invoices at the end of each Quarter for the SMC and PRMC based upon the estimated net Income for that Quarter and shall deduct the SMC and PRMC from the Income Designated Deposit Account following written acceptance by LDC of each such invoice. 
8.6 At the end of each Management Year the PRMC for that Management Year shall be calculated and any balance payable to or by the Service Provider shall be paid or repaid (as the case may be) within 30 days of the end of the relevant Management Year.        
9. Liaison and Representatives
9.1 The parties shall liaise with a view to ensuring that the objectives of LDC are met in respect of the operation of the Business Centre.

9.2 The Representatives shall exercise the functions and powers of LDC and the Service Provider respectively in relation to the Services which are identified in this Agreement as functions or powers to be carried out by the Representatives.

9.3 LDC and the Service Provider shall (as far as practicable) consult with each other prior to the appointment of any replacement for the Representatives, taking account of the need for liaison and continuity in respect of the Services.

9.4 No act or omission of LDC, the LDC Representative or any officer, employee or other person engaged by LDC shall, except as otherwise expressly provided in this Agreement:

(a) in any way relieve or absolve the Service Provider from, modify, or act as a waiver or estoppel of, any liability, responsibility, obligation or duty under this Agreement; or

(b) in the absence of an authorisation under clause 19, constitute or authorise a variation to this Agreement.

9.5 Without prejudice to the generality of clause 9.1 the Representatives shall meet periodically to review the performance of the parties of their obligations under this Agreement.  Either Representative may make representations to the other regarding performance of their rights and obligations under this Agreement and the parties agree that they will have due regard to any such representations made.

9.6 Without prejudice to the provisions of clause 9.5, the Representatives shall meet at least once in each year to consider whether: 

(a) the Rents should be revised and to agree any such revisions, provided that, where the Representatives do not agree on the level of any revision, the smaller of their proposed revisions shall apply; and

(b) the Letting Strategy should be revised and to agree any such revisions provided that, where the Representatives do not agree on any proposed revision, no such revision shall be made.

10. Performance Monitoring10 TC \l1 ".
Performance Monitoring 

10.1 In carrying out the Services, the Service Provider shall, and shall procure that all Service Provider Parties and any other persons for whom it is responsible, shall regularly review against the Specification the performance of itself, the Service Provider parties and any other persons for whom it is responsible, including conducting “exit interviews” with Licensees who leave the Business Centre, considering whether their reasons for leaving have any relation to the performance of the Services and conducting not less than twice a year a “perception survey” with each Licensee to ascertain their views on the provision of the Services, and report the results of such review to the LDC Representative.

10.2 Without prejudice to LDC’s rights under clause 14 and any other express rights under this Agreement, if at any time the Service Provider has committed any material breach, as deemed by LDC, of its obligations under this Agreement then LDC may give written notice (a “Warning Notice”) to the Service Provider setting out the matter or matters giving rise to such notice. Any such notice shall state on its face that it is a Warning Notice.

10.3 Without prejudice to LDC’s rights under clause 14 and to any other express rights under this Agreement, if the Service Provider receives 3 or more Warning Notices in any 6 month period in respect of any Service, LDC may by notice to the Service Provider increase the level of its monitoring of the Service Provider, or (at LDC's option) of the Service Provider’s monitoring of its own performance of its obligations under this Agreement, in respect of the relevant Service until such time as the Service Provider shall have demonstrated to the reasonable satisfaction of LDC that it will perform (and is capable of performing) its obligations under this Agreement, in which case, the following provisions shall apply:

(a) any such notice to the Service Provider shall specify in reasonable detail the additional measures to be taken by LDC or by the Service Provider (as the case may be) in monitoring the performance of the Service Provider;

(b) if the Service Provider (acting reasonably) objects to any of the specified measures on the grounds that they are excessive it shall notify LDC in writing within two (2) Business Days of the receipt of the notice of the measures objected to (and of any changes necessary in order to prevent prejudice to the Service Provider's performance of its obligations under this Agreement);

(c) the measures to be taken by LDC and the Service Provider (as the case may be) shall be agreed between the parties or, in the absence of agreement within three (3) Business Days of LDC's receipt of the Service Provider's objection, determined pursuant to clause 20; and

(d) the Service Provider shall bear its own costs and be responsible to LDC for the reasonable costs and expenses (if any) incurred by or on behalf of LDC in relation to such increased level of monitoring (including an appropriate sum in respect of general staff costs and overheads).

11. Site Security and Personnel Issues11 TC \l1 ".
Site Security and Personnel Issues 

11.1 LDC shall have the right to refuse admittance to, or order the removal from, the Business Centre any person employed by (or acting on behalf of) the Service Provider, any Service Provider Party or any sub‑contractor who, in the reasonable opinion of LDC, is not a fit and proper person to be in the Business Centre.

11.2 Action taken under clause 11.1 shall promptly be confirmed in writing by LDC to the Service Provider and, to avoid doubt, shall not relieve the Service Provider of any of its obligations under this Agreement.

11.3 The parties shall each have a full set of keys and security codes for the Business Centre and shall nominate a Representative to be responsible for the same.

11.4 The decision of LDC as to whether any person is to be refused admission shall be final and conclusive.

11.5 The Service Provider shall, and shall procure that the Service Provider Parties shall, comply at all times with LDC Policies reasonably notified to the Service Provider.

11.6 LDC shall notify the Service Provider of any proposed change to relevant LDC Policies as soon as practicable (and, in any event, prior to such change taking effect). 

11.7 The Service Provider shall procure that:

(a) there shall at all times be a sufficient number of staff (including all relevant grades of supervisory staff) engaged in the provision of the Services with the requisite level of skill and experience. For the avoidance of doubt, this obligation shall include ensuring that there are sufficient staff to cover periods of holiday, sickness, other absence, and anticipated and actual peaks in demand for each of the Services and the Service Provider does not act as LDC’s agent in employing staff; and

(b) all staff receive such training and supervision as is necessary to ensure the proper performance of this Agreement and compliance with all health and safety rules, procedures and requirements.
(c) The Service Provider will maintain a whistle blowing policy and ensure that all staff engaged in the provision of services are fully aware of how to comply with such policy.
12. Stocks, Consumables, Materials, Cleaning and Equipment12 TC \l1 ".
Stocks, Consumables, Materials and Equipment 

12.1 All goods, equipment, consumables and materials which are to be used in the provision of the Services shall be of satisfactory quality.

12.2 The Service Provider shall ensure that the goods, equipment, consumables and materials used by it or any sub‑contractor in connection with the provision of any of the Services (each as a distinct and separate obligation) are:

(a) maintained in a safe, serviceable and clean condition in accordance with Good Industry Practice;

(b) of the type specified in the Specification; and

(c) in compliance with any relevant rules, regulations, codes of practice and/or British or European Standards,  

and shall, as soon as practicable after receiving a request from the LDC Representative, supply to the LDC Representative evidence to demonstrate its compliance with this sub-clause.

12.3 The Service Provider shall procure that sufficient stocks of goods, consumables, equipment and materials are held in order to comply with its obligations under this Agreement.

12.4 The Service Provider shall ensure that whoever provides cleaning services at the Business Centre supplies a daily record signed by its representative, which shows the cleaning has been carried out correctly.

12.5 The Service Provider shall not install, keep or use in or on the Business Centre any materials, equipment or apparatus the installation, keeping or use of which is likely to cause (or in fact causes):

(a) material damage to the Business Centre;

(b) dust, noise or vibration constituting a nuisance to the owners and/or occupiers of any property adjoining or near to the Business Centre; or

(c) the generation, accumulation or migration of any hazardous substance in an unlawful manner whether within or outside the Business Centre.

and shall use all reasonable endeavours to ensure (by directions to staff and otherwise) that all materials, equipment or apparatus in or on the Business Centre is operated so as to minimise noise and vibration likely to cause annoyance or disturbance and the unlawful generation or migration of any hazardous substance.

12.6 The Service Provider shall not bring in or on to (or keep or maintain in or on) the Business Centre any hazardous materials or equipment without the prior written consent of LDC and unless the Service Provider has complied with all relevant Law and Good Industry Practice.

12.7 The Service Provider will maintain monthly stock records and will carry out stock takes every 6 months on a date agreed with LDC, who  may send a Representative for monitoring purposes.

12.8 Without prejudice to the generality of its obligations, the Service Provider shall use all practicable and reasonable means to:

(a) prevent or counteract the unlawful emission of any hazardous substance to the satisfaction of the LDC Representative;

(b) avoid the unlawful discharge into any conducting media serving the Business Centre of any hazardous substance;

(c) prevent the unlawful generation, accumulation or migration of any hazardous substance at or from the Business Centre; and

(d) prevent any environmental claims arising or any circumstances arising likely to result in any environmental claims,

in so far as such hazardous substance is, or should be, under the control of the Service Provider pursuant to this Agreement.

13. Termination

13.1 For the purposes of this Agreement, “Service Provider Events of Default” means any of the following events or circumstances:

(a) the occurrence of any of the following events in respect of the Service Provider:

(i) any arrangement or composition with or for the benefit of creditors (including any voluntary arrangement as defined in the Insolvency Act 1986) being entered into by or in relation to the Service Provider;

(ii) a receiver, administrator, administrative receiver or other encumbrancer taking possession of or being appointed over, or any distress, execution or other process being levied or enforced (and not being discharged within ten (10) Business Days) upon, the whole or any material part of the assets of the Service Provider;

(iii) the Service Provider ceasing to carry on business;

(iv) a petition being presented (and not being discharged within twenty (20) Business Days), or a resolution being passed or an order being made for the administration or the winding‑up, bankruptcy or dissolution of the Service Provider; or

(v) if the Service Provider shall suffer any event analogous to the events set out in paragraphs 13.1(a) – (d) in any jurisdiction in which it is incorporated or resident;

(b) the Service Provider being awarded a total of 5 or more Warning Notices in any 12 month period;

(c) the occurrence of a Change in Control which is prohibited by clause 25;

(d) a material breach by the Service Provider of its obligations under this Agreement, as deemed by LDC.
13.2 The Service Provider shall notify LDC of the occurrence, and details, of any Service Provider Event of Default and of any event or circumstance which is likely, with the passage of time or otherwise, to constitute or give rise to a Service Provider Event of Default, in either case promptly on the Service Provider becoming aware of its occurrence.

13.3 On the occurrence of a Service Provider Event of Default, or within a reasonable time after LDC becomes aware of the same, and while the same is subsisting, LDC may:

(a) in the case of the Service Provider Events of Default referred to in clauses 13.1.1, 13.1.2 and 13.1.3, terminate this Agreement in its entirety by notice in writing having immediate effect;

(b) in the case of any other Service Provider Event of Default, serve notice of default on the Service Provider requiring the Service Provider at the Service Provider’s option either:

(i) to remedy such Service Provider Event of Default referred to in such notice of default (if the same is continuing) within twenty (20) Business Days of such notice of default; or

(ii) where it is not practical to remedy the said default within the twenty (20) Business Days period referred to in clause 13.3 (b) i to put forward within ten (10) Business Days of such notice of default a reasonable programme (set out, if appropriate, in stages) for remedying such Service Provider Event of Default. The programme shall specify in reasonable detail the manner in, and the latest date by, which such Service Provider Event of Default is proposed to be remedied (the Service Provider shall only have the option of putting forward a programme in accordance with this paragraph if it first notifies LDC within ten (10) Business Days of such notice of default that it proposes to do so).

13.4 Where the Service Provider puts forward a programme in accordance with clause 13.3 (b) ii, LDC shall have ten (10) Business Days from receipt of the same within which to notify the Service Provider (acting reasonably) that it does not accept the programme, failing which LDC shall be deemed to have accepted the programme. Where LDC notifies the Service Provider that it does not accept the programme as being reasonable, the parties shall endeavour within the following five (5) Business Days to agree any necessary amendments to the programme put forward. In the absence of agreement within five (5) Business Days, the question of whether the programme (as the same may have been amended by agreement) will remedy the Service Provider Event of Default in a reasonable manner and within a reasonable time period (and, if not, what would be a reasonable programme) may be referred by either party for resolution in accordance with clause 19.

13.5 If:

(a) the Service Provider Event of Default notified in a notice of default served under clause 13.3 (b) is not remedied before the expiry of the period referred to in clause 14.3 (b) I; or

(b) where the Service Provider puts forward a programme pursuant to clause 13.3 (b) ii which has been accepted by LDC or has been determined to be reasonable and the Service Provider fails to achieve any element of the programme or the end date for the programme (as the case may be); or

(c) any programme put forward by the Service Provider pursuant to clause 13.3 (b) ii is rejected by LDC as not being reasonable, and the Dispute Resolution Procedure does not find against that rejection,

then LDC may terminate this Agreement in its entirety by written notice to the Service Provider with immediate effect, PROVIDED THAT, for the purposes of clause 13.5, if the Service Provider’s performance of the programme is adversely affected by the occurrence of force majeure, subject to the Service Provider using its best efforts (within the scope of its duties and role hereunder) to mitigate the effect of any force majeure, the time for performance of the programme or any relevant element of it shall be deemed to be extended by a period equal to the delay caused by force majeure which is agreed by the parties or determined in accordance with clause 19.

13.6 Without prejudice to any other provision of this Agreement, LDC may, in its absolute discretion, terminate this Agreement by giving not less than 6 months’ notice to the Service Provider
13.7 LDC may, in its absolute discretion, require the Service Provider by written notice to terminate any relevant Service Contract or procure the termination of any relevant Sub‑Contract (as the case may be) and procure that a replacement Service Provider is appointed in accordance with clause 24 to conduct all those parts of the Services which were performed by the previous service provider within sixty (60) Business Days:

(a) as an alternative to termination of this Agreement pursuant to the provisions of clause 13.5 in any circumstance in which LDC could exercise such power due to a default (as referred to in clause 14.5) by that Service Provider; or

(b) if the Service Provider receives 3 Warning Notices in respect of that Service in 12 consecutive months provided this clause shall not give rise to partial termination of either the obligation to provide the Services and/or the Agreement.

13.8 If LDC exercises its rights under clause 13.7, the Service Provider shall promptly put forward proposals for the interim management or provision of the relevant Service until such time as an alternative Service Provider or sub‑contractor can be engaged by the Service Provider. If the Service Provider fails to do so (or its proposals if implemented are not reasonably likely to give adequate provision of the relevant Services) then without prejudice to the other rights of LDC in this clause, LDC may perform, or procure a third party to perform, such Services itself. 
13.9 If the Service Provider fails to terminate the relevant Service Contract and to procure a replacement in accordance with the provisions of clause 13.7 LDC shall be entitled at its option to exercise its rights in accordance with the provisions of clause 13.5.

13.10 The Service Provider shall reimburse LDC for all reasonable costs incurred by LDC in exercising any of its rights pursuant to clauses 13.1, 13.2, 13.3, 13.4 and/or 13.5 (including, without limitation, any relevant increased administrative expenses). LDC shall take reasonable steps to mitigate such costs.

13.11 The rights of LDC (to terminate or otherwise) under this clause 13 are in addition (and without prejudice) to any other right which LDC may have to claim the amount of loss or damage suffered by LDC on account of the acts or omissions of the Service Provider (or to take any action other than termination of this Agreement).

13.12 For the purposes of this Agreement, LDC Events of Default means any of the following events or circumstances:

(a) LDC committing a material breach of its obligations under this Agreement including the licence granted to the Service Provider pursuant to clause 7.1 (other than as a consequence of a breach by the Service Provider of its obligations under this Agreement) and such breach shall materially adversely affect the ability of the Service Provider to perform its material obligations under this Agreement;

(b) the failure of LDC to pay any sum or sums due to the Service Provider under this Agreement (which sums are not in dispute).

13.13 On the occurrence of a LDC Event of Default, or within a reasonable time after the Service Provider becomes aware of the same, and while the same is still subsisting, the Service Provider may serve notice on LDC of the occurrence (and specifying details) of such LDC Event of Default. If the relevant matter or circumstance has not been rectified or remedied by LDC (or otherwise) within twenty (20) Business Days of such notice, the Service Provider may serve a further notice on LDC terminating this Agreement with immediate effect.

14. Effect of Termination15 TC \l1 ".
Effect of Termination 

14.1 Notwithstanding any other provision of this Agreement, on service of a notice of termination, this Agreement shall only terminate in accordance with the provisions of this clause 14.

14.2 Notwithstanding any breach of this Agreement by either party, and without prejudice to any other rights which the other party may have in relation to it, the other party may elect to continue to treat this Agreement as being in full force and effect and to enforce its rights under this Agreement. 

14.3 Subject to any exercise by LDC of its rights to perform, or to procure a third party to perform the obligations of the Service Provider, the parties shall continue to perform their obligations under this Agreement, notwithstanding the giving of any notice of default or notice of termination, until the termination of the Agreement becomes effective in accordance with the provisions of this clause 14.

14.4 On the service of a notice of termination in accordance with this Agreement for any reason:

(a) the Service Provider shall, or shall use reasonable endeavours to procure that any Service Provider Party shall (as the case may be), offer to sell to LDC at a fair value (determined as between a willing vendor and willing purchaser, with any disputes as to such fair value being determined pursuant to clause 19), free from any security interest with full title guarantee all or any part of the stocks of material and other assets, spare parts and other moveable property owned by the Service Provider or any Service Provider Party and reasonably required by LDC in connection with the operation of the Business Centre or the provision of the Services;

(b) the Service Provider shall deliver to LDC (as far as not already delivered to LDC) one complete set of:

(i) "as built drawings" showing all alterations made to the Business Centre since the commencement of the Agreement; and

(ii) maintenance, operation and training manuals for the Business Centre;

(c) the Service Provider shall use all reasonable endeavours to procure that the benefit of all manufacturer's warranties in respect of mechanical and electrical plant and equipment used or made available by the Service Provider under this Agreement and included in the Business Centre are assigned, or otherwise transferred, to LDC with full title guarantee; and

(d) the Service Provider shall deliver to LDC any records relating to any Project Employees transferred to LDC by operation of the Transfer Regulations and the records referred to in clause 23 except where such documents are required by Law to be retained by the Service Provider or any Service Provider Party (in which case complete copies shall be delivered to LDC).

14.5 The Service Provider shall use its best endeavours to ensure that provision is made in all relevant contracts of any description whatsoever to ensure that LDC will be in a position to exercise its rights, and the Service Provider will be in a position to comply with its obligations, under this clause 14.

15. Transitional Arrangements16 TC \l1 ".
Transitional Arrangements 

15.1 On the termination of this Agreement for any reason, for a reasonable period both before and after any such termination, the Service Provider shall have the following duties:

(a) the Service Provider shall co-operate fully with LDC and any successor providing to LDC services in the nature of any of the Services or any part of the Services in order to achieve a smooth transfer of the manner in which LDC obtains services in the nature of the Services and to avoid or mitigate in so far as reasonably practicable any inconvenience or any risk to the health and safety of the employees of LDC and members of the public;

(b) the Service Provider shall provide to LDC any information (including information related to employees of the Service Provider) that LDC reasonably requires;

(c) the Service Provider shall as soon as practicable remove from the Site all property not acquired by LDC pursuant to clause 14.4 (or not belonging to LDC or any LDC Party) and if it has not done so within forty (40) Business Days after any notice from LDC requiring it to do so, LDC may (without being responsible for any loss, damage, costs or expenses) remove and sell any such property and shall hold any proceeds less all costs incurred to the credit of the Service Provider;

(d) the Service Provider shall forthwith deliver to the LDC Representative:

(i) any keys to the Business Centre; and

(ii) without prejudice to clause 26, any copyright licences for any computer programmes (or licences to use the same) necessary for the operation of the Business Centre (but excluding computer programmes, which have been developed or acquired by the Service Provider or by a Service Provider Party for its own use and not solely for the purposes of provision of any of the Services at the Business Centre or the assignment or transfer of which is otherwise restricted); and

(e) the Service Provider shall as soon as practicable vacate the Site and (without prejudice to clause 16) shall leave the Site and the Business Centre in a safe, clean and orderly condition.

15.2 If LDC wishes to conduct a competition prior to the expiry or earlier termination of this Agreement with a view to entering into an agreement for the provision of services (which may or may not be the same as, or similar to, the Services or any of them) following the expiry of this Agreement, the Service Provider shall co-operate with LDC fully in such competition process including (without limitation) by:

(a) providing any information which LDC may reasonably require to conduct such competition EXCEPT FOR information which is commercially sensitive to the Service Provider (for the purpose of this sub‑clause commercially sensitive shall mean information which would if disclosed to a competitor of the Service Provider give that competitor a competitive advantage over the Service Provider and thereby prejudice the business of the Service Provider); and

(b) assisting LDC by providing all (or any) participants in such competition process with access to the Site and the Business Centre.

15.3 Save as otherwise expressly provided in this Agreement:

(a) termination of this Agreement shall be without prejudice to any accrued rights and obligations under this Agreement as at the date of termination; and

(b) termination of this Agreement shall not affect the continuing rights and obligations of the Service Provider and LDC under any other provision of this Agreement which is expressed to survive termination or which is required to give effect to such termination or the consequences of such termination.
16. Handover17 TC \l1 ".
Handover 

16.1 On the expiry of this Agreement each element of the Business Centre shall be in a condition which is consistent with due performance by the Service Provider of the Specification.
16.2 Not less than 2 months prior to the due date for expiry of this Agreement the LDC and Service Provider Representatives shall conduct a joint inspection of the Business Centre and agree a programme (“the Handover Programme”) for the carrying out over the remainder of the term of the Agreement such maintenance works (“the Handover Works”) required to be carried out in respect of the Business Centre in order to procure that they will at expiry of this Agreement, satisfy the requirements of clause 16.1.

16.3 On agreement, or determination in accordance with clause 19 [Dispute Resolution Procedure], of the Handover Works and/or the Handover Programme (as the case may be), the Service Provider shall procure that the Handover Works are carried out (at the expense of LDC save where any such Works are necessitated by any default by the Service Provider under this Agreement) in accordance with the Handover Programme.

16.4 The Service Provider shall manage the carrying out of the Handover Works to the satisfaction of the LDC Representative in accordance with Good Industry Practice and in accordance with the Handover Programme so as to meet the requirements of clause 16.1.

16.5 Notwithstanding the provisions of this clause 16, the Service Provider shall not be relieved or absolved from any obligation to conduct any other inspection or to perform any other works in accordance with the Specification and Project Handbook.
16.6 Not later than 10 Business Days before the due date for expiry of this Agreement, the LDC and Service Provider Representatives shall conduct a joint inspection of the Business Centre.  Such inspection shall confirm whether or not the condition of the Business Centre is in accordance with the requirements of clause 16.1.
16.7 On, or within 10 Business Days after, the expiry of this Agreement, the LDC Representative shall either:
(a) issue to the Service Provider a certificate confirming the satisfactory handover in accordance with this clause 16
(b) notify the Service Provider of its decision not to issue such a certificate stating the reasons for such decision.

16.8 Any notice given by the LDC Representative in accordance with clause 16.7(b) shall set out each respect in which the Handover Works have not been completed or the Business Centre does not comply with the Handover Requirements and shall state LDC Representative’s estimate of the cost of procuring that the centre complies in all respects with the requirements of clause 16.1.

16.9 The Service Provider may, within 5 Business Days after receipt of the notice given in accordance with clause 16.7(b) by notice to the LDC Representative, object to any matter set out in LDC Representative’s notice. The notice from the Service Provider shall give details of the grounds of such objection and shall set out the Service Provider’s proposals in respect of such matters.

16.10 If no agreement is reached between the Representatives as to any matter referred to in the Service Provider’s notice given in accordance with clause 16.9 within 5 Business Days of receipt of that notice by the LDC Representative, then either the Service Provider or LDC may refer the matter for determination in accordance with clause 19.
17. Service Employees and TUPE
The provisions of Schedule 3 shall apply when this agreement expires or is terminated earlier in accordance with Clause 13 (Termination); 
18. Variations19 TC \l1 ".
Variations 

18.1 At any time during the term of this Agreement, LDC may make written request and the Service Provider may recommend reasonable variations to any part or parts of the Services.

18.2 The Service Provider shall notify LDC in writing, within 10 Business Days (or such longer period as may be agreed) of receipt of a written variation request or the making of a written variation recommendation or requirement, of any time required to investigate the effect upon this Agreement of implementing such variation.  If LDC instructs the Service Provider to proceed with such investigation, the parties shall follow the procedure set out in the remaining provisions of this clause 18.  The Service Provider shall be entitled to its reasonable fees or expenses for investigating the effect of implementing such variation.

18.3 The Service Provider shall submit to LDC as soon as reasonably practicable a full written quotation for such variation specifying the changes (if any) which will be required to this Agreement.

18.4 Upon receipt of such quotation, LDC may elect either:

(a) to request such amendments to the variation to which such quotation relates as it may require, in which case the Service Provider shall amend the quotation accordingly and shall resubmit such amended quotation to LDC in accordance with clause 18.3;

(b) to accept such quotation, in which case this Agreement shall be amended accordingly; or

(c) to withdraw the proposed variation, in which case this Agreement shall continue in force unchanged,

provided that in respect of any variation the parties shall (acting reasonably) discuss and agree such revision to the Fee as shall be fair and reasonable having regard to the variation provided that the Service Provider shall not in any event be required to implement a variation the effect of which is to reduce its Supervisory Management Charge and provided further that where, in respect of any request for a variation made by: 

(d) LDC in accordance with clause 18.1, a quotation is submitted to LDC in accordance with clause 18.3 or re-submitted to LDC in accordance with clause 18.4 and LDC elects neither to accept the quotation nor to withdraw the proposed variation within 14 Business Days of receipt of the Service Provider's quotation such request for a variation shall be deemed to have been withdrawn; and

(e) the Service Provider, following a change of Law, a quotation is submitted to LDC in accordance with clause 18.3 and LDC elects not to accept the quotation, the matter shall be referred to the procedure for disputes set out in clause 19.

18.5 Until such time as any variation is formally agreed between the parties in accordance with this clause 18, the Service Provider will, unless otherwise agreed in writing, continue to perform and be paid as if such variation had not been required.
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Dispute Resolution Procedure 

19.1 The procedure set out in this clause 19 shall apply to any dispute, claim or difference arising out of or relating to this Agreement ("Dispute") except where it has been excluded from this procedure by an express term of this Agreement.

19.2 This Dispute Resolution Procedure shall not impose any pre-condition on any party or otherwise prevent or delay any party from commencing proceedings in any court of competent jurisdiction in relation to any Dispute including any Dispute in which that party requires:

(a) an order (whether interlocutory or final) restraining the other party from doing any act or compelling the other party to do any act;  or

(b) a judgment for a liquidated sum to which there is no arguable defence.

19.3 Subject to clause 19.2, all Disputes shall first be referred to the LDC Representative and the Service Provider Representative for resolution. Any joint decision of the LDC Representative and the Service Provider Representative shall be final and binding unless the parties otherwise agree.

19.4 If the Dispute has not been resolved within 10 Business Days of referral to the LDC Representative and the Service Provider Representative, they may refer the Dispute to the Chief Executives of LDC and the Service Provider for resolution.

19.5 LDC or the Service Provider may:
(a) if they fail to resolve any Dispute through consultation in accordance with clauses 19.3 and 19.4 above; or 
(b) in the case of a Dispute relating to “construction operations” as defined in the Housing Grants Construction and Regeneration Act 1996 at any time 
refer the Dispute to an Adjudicator in accordance with the procedure set out at clauses 19.6 to 19.19 below.
19.6 LDC or the Service Provider (“the Referring Party”) may give notice of its intention to refer a Dispute to Adjudication by giving a written notice of Adjudication (the “Referral Notice”) to the other (“the Responding Party”).  The Referral Notice shall be addressed to the Responding Party and shall identify the nature of the Dispute with sufficient detail to enable the Responding Party to understand the issues.


19.7 The Referring Party shall with the Referral Notice identify by name at least one and not more than three persons whom it proposes as an Adjudicator. 

19.8 The Responding Party shall within three (3) Days of receipt, acknowledge receipt in writing indicating its agreement or otherwise to the appointment of at least one of the proposed Adjudicators. If LDC and the Service Provider agree the Adjudicator the Referring Party shall immediately thereafter appoint the agreed Adjudicator. 

19.9 If the Responding Party does not respond or agree the identity of the proposed Adjudicator or for whatever reason an Adjudicator is not appointed within a further three (3) days, the Referring Party shall apply to the President for the time being of the Chartered Institute of Arbitrators to nominate the Adjudicator.  The Referring Party shall use all reasonable endeavours to procure the Adjudicator appointed pursuant to such nomination is appointed and able to commence the referral within seven (7) days of the date of service of the Referral Notice.


19.10 Within seven (7) days of the Referral Notice or upon confirmation of acceptance of appointment by the Adjudicator which ever is later the Referring Party shall send to the Adjudicator with a copy to the Responding Party a full statement of its case (“the Statement of Case”) which shall include all of the information upon which it relies including all supporting documents.


19.11 The date of the referral of the Dispute to Adjudication shall be the date upon which the Adjudicator receives the Statement of Case.  The Adjudicator shall notify LDC and the Service Provider forthwith of that date (“the Referral Date”).


19.12 The Responding Party may submit its response to the Statement of Case within fourteen days of the Referral Date.  The period of response may be extended by agreement between the LDC and the Service Provider and the Adjudicator.


19.13 The Adjudicator shall provide to the parties his written reasoned decision on the Dispute, within 28 Days of the Referral Date (or such other period as the parties may agree after the reference).  The Adjudicator’s decision shall be binding on the parties until the Dispute is finally agreed or determined by way of arbitration in accordance with clause 19.20.  The Adjudicator may with the consent of the Referring Parties extend the period of 28 days by not more than 14 days.

19.14 The Adjudicator’s costs and the parties’ reasonable professional fees and expenses incurred in respect of any reference shall be borne as the Adjudicator shall specify or in default on the usual principle that costs should follow the event.

19.15 The Adjudicator shall be deemed not to be an arbitrator and the provisions of the Arbitration Act 1996 and the law relating to arbitration shall not apply to the Adjudicator or his determination or the procedure by which he reached his determination.

19.16 The Adjudicator shall act impartially and may take the initiative in ascertaining the facts and the law. The Adjudicator shall have the power to open up, review and revise any opinion, certificate, instruction, determination or decision of whatever nature given or made under this Agreement.

19.17 All information, data or documentation disclosed or delivered by a party to the Adjudicator in consequence of or in connection with his appointment as Adjudicator shall be treated as confidential as between the parties.  The Adjudicator shall not, save as permitted by clause 26 disclose to any third party any such information, data or documentation and all such information, data or documentation shall remain the property of the party disclosing or delivering the same and all copies shall be returned to such party on completion of the Adjudicator’s work.

19.18 The Adjudicator is not liable for anything done or omitted in the discharge or purported discharge of his functions as Adjudicator unless the act or omission is in bad faith. Any employee or agent of the Adjudicator is similarly protected from liability.

19.19 Where the Adjudicator delivers a consolidated decision under which the Adjudicator certifies or otherwise determines an amount is payable from one party to another and the Adjudicator believes that the payee is or may soon become insolvent, he may include in his decision that the award will be payable into a stakeholder account pending a certain event, time period, or final decision in litigation.

19.20 Unless this Agreement has already been repudiated or terminated, the Service Provider shall, notwithstanding that any Dispute is subject to the Dispute Resolution Procedure set out in this clause 19, continue to carry out its obligations in accordance with this Agreement.

20. Insurance
The Service Provider undertakes to maintain:

20.1 professional indemnity insurance for a minimum level of cover of £5,000,000;

20.2 public liability insurance for a minimum level of cover of £10,000,000; and

20.3 employers’ liability insurance cover to the extent required by Law, 

for any one claim and such level of cover will be kept under regular review by LDC and the Service Provider.  Details of such insurance together with evidence of the payment of the premiums due in respect of them will be supplied to LDC promptly within a reasonable period upon request from time to time.
21. VAT

All amounts payable pursuant to this Agreement are exclusive of any applicable VAT which shall be payable in addition thereto on receipt of a valid VAT invoice.

22. Modification of Agreement

No modification, alteration or waiver of any of the provisions of this Agreement, except as otherwise herein provided, shall be effective unless the same is in writing and signed by the party against which the enforcement of such modification or waiver is sought.

23. Information and Audit Access
23.1 Both parties will comply with all applicable requirements of the Law relating to Data Protection. This Clause is in addition to, and does not relieve, remove or replace, a party's obligations or rights under the Data Protection Law.

23.2 Without prejudice to the generality of this clause 23, the Service Provider shall, in relation to any personal data processed in connection with the performance by the Service Provider of its obligations under this agreement:

(a) process that personal data only on the documented written instructions of LDC unless the Service Provider is required by the Law to otherwise process that personal data.;
(b) ensure that it has in place appropriate technical and organisational measures, reviewed and approved by LDC, to protect against unauthorised or unlawful processing of personal data and against accidental loss or destruction of, or damage to, personal data, appropriate to the harm that might result from the unauthorised or unlawful processing or accidental loss, destruction or damage and the nature of the data to be protected, having regard to the state of technological development and the cost of implementing any measures (those measures may include, where appropriate, pseudonymising and encrypting personal data, ensuring confidentiality, integrity, availability and resilience of its systems and services, ensuring that availability of and access to personal data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the technical and organisational measures adopted by it);
(c) ensure that all personnel who have access to and/or process personal data are obliged to keep the personal data confidential; and
(d) not transfer any personal data outside of the European Economic Area unless the prior written consent of LDC has been obtained and the following conditions are fulfilled:
(i) LDC or the Service Provider has provided appropriate safeguards in relation to the transfer;
(ii) the data subject has enforceable rights and effective legal remedies;
(iii) the Service Provider complies with its obligations under the Data Protection Law by providing an adequate level of protection to any personal data that is transferred; and
(iv) the Service Provider complies with reasonable instructions notified to it in advance by LDC with respect to the processing of the personal data;

(e) assist LDC, at LDC 's cost, in responding to any request from a data subject and in ensuring compliance with its obligations under the Data Protection Law with respect to security, breach notifications, impact assessments and consultations with supervisory authorities or regulators;

(f) notify LDC without undue delay on becoming aware of a personal data breach;

(g) at the written direction of LDC, delete or return personal data and copies thereof to LDC on termination of the agreement unless required by Law to store the personal data; and

(h) indemnify LDC against any loss or damage suffered by LDC in relation to any breach by the Service Provider of its obligations under this Clause 23.The Service Provider will permit LDC and its employees or agents, and any other person with authority to carry out relevant statutory functions access to such offices as the Service Provider may from time to time occupy for the purpose of carrying out the functions currently carried out at those addresses, upon reasonable notice during normal business hours for the purpose of inspecting, auditing, verifying, monitoring or testing the manner and performance of the Service Provider’s obligations under this Agreement.

23.3 LDC will be entitled upon reasonable notice during normal business hours to inspect or cause to be inspected such records, documents and other apparently relevant information (in whatever tangible or intangible form) as LDC will reasonably require and will be entitled to be supplied without charge with any copies or extracts therefrom.
23.4 The Service Provider shall retain and maintain copies of all reports produced to LDC under this Agreement and all financial and fiscal records for a period of 7 years from the date of their creation or amendment (as the case may be).

23.5 Where the Service Provider is required to provide any report, information or data to LDC under this Agreement, such report, information or data shall be supplied in such reasonable form, on such reasonable medium and within such reasonable timescale as LDC may require.

24. Assignment, Novation and Change of Control
24.1 LDC may assign the benefit of this Agreement to any purchaser of the whole of LDC's freehold interest in the Business Centre and any party taking a lease from LDC of the whole of the Business Centre
24.2 Where LDC disposes of the whole if its freehold interest in the Business Centre or any party takes a lease from LDC of the whole of the Business Centre (hereinafter referred to as "the Disposal"):

a) the Service Provider and LDC shall cease to have any liability to the other under this Agreement except that the rights and liabilities which occurred prior to the Disposal shall continue to subsist and be enforceable and

b) the provisions in clause 24.3 shall apply

24.3 A closing account will be prepared.  The difference between actual expenditure incurred by the Service Provider under this Agreement and funds provided by LDC to meet such expenditure shall be ascertained.  The Service Provider shall reimburse LDC in respect of any funds provided by LDC to meet expenditure that exceed actual expenditure under this Agreement.
24.4 The Service Provider shall not, without the prior written consent of LDC, assign, transfer, sub-contract or otherwise dispose of any interest in this Agreement save as necessary for the proper performance of this Agreement.

25. Intellectual Property26 TC \l1 ".
Intellectual Property 

25.1 The Service Provider:

(a) hereby grants to LDC, free of charge, an irrevocable, non‑exclusive and transferable (but only to any assignee or transferee of any rights or benefits under this Agreement or upon or at any time following termination of this Agreement) licence (carrying the right to grant sub‑licences) to use and reproduce all documents produced by the Service Provider for the Business Centre; and

(b) shall, where the copyright in such documents is vested in a third party, use all reasonable endeavours to procure the grant of a like licence to that referred to in clause 25.1(a) above to LDC,


in both cases, solely for the purposes of:

(c) LDC carrying out its duties under this Agreement and/or any statutory duties which LDC may have; and

(d) following termination of this Agreement, the operation, maintenance or improvement of the Business Centre and/or the carrying out of operations the same as, or similar to, the Services.

26. Confidentiality and Publicity

26.1 The parties to this Agreement shall not without the written consent of the other parties make any press announcements or publicise the provisions of this Agreement except as required by Law or by any competent legal or regulatory authority in which case the prior written approval of the other parties shall only be required where it is reasonably practicable to obtain the same.
26.2 Each party (the “Recipient Party”) undertakes to:

(a) keep confidential all information (written or oral) concerning the business and affairs of the other party (the “Disclosing Party”) that it shall have obtained or received as a result of the discussions leading up to or the entering into or performance of this Agreement (“the Information”). The term “Information” extends to all knowledge and information relating to the trade, business, activities, operations, organisations, finances, processes, drawings, specifications, methods, designs, formulae, software and technology of and concerning the Disclosing Party and any of its customers or suppliers;

(b) not without the Disclosing Party’s written consent to disclose the Information in whole or in part to any other person, the Service Provider parties and the sub-contractors involved in the conduct of the Services; and

(c) use the Information solely in connection with the conduct of the Services and not for its own benefit or the benefit of any third party.

26.3 The provisions of clause 26.2 above shall not apply to the whole or any part of the Information to the extent that it is:

(a) already in the Recipient Party’s possession on the date of its disclosure without breach of any obligation of confidentiality; 

(b) in the public domain other than as a result of a breach of this clause; 

(c) independently developed by the Recipient Party without reference to or use of the Information;

(d) where the Recipient Party is LDC, it is required to disclose the Information in accordance with government policy from time to time, provided that this clause 26.3(d) shall only apply to this Agreement or to such Information as constitutes evidence of any pre-contract negotiations. 

26.4 The Recipient Party undertakes to make all its relevant employees, agents and sub-contractors aware of the confidentiality of the Information and the provisions of this clause 26, and, without limitation to the foregoing, to take all such steps as shall from time to time be necessary to ensure compliance by its employees, agents and sub-contractors with the provisions of this clause 26.

27. Corrupt Gifts
27.1 The term "Prohibited Act" means:

(a) offering, giving or agreeing to give to LDC or any other public body or to any person employed by or on behalf of LDC or any other public body any gift or consideration of any kind as an inducement or reward:

(i) for doing or not doing (or for having done or not having done) any act in relation to the obtaining or performance of this Agreement or any other agreement with LDC or any other public body; or

(ii) for showing or not showing favour or disfavour to any person in relation to this Agreement or any other agreement with LDC or any other public body;

(b) committing any offence:

(i) under the Bribery Act 2018;

(ii) under any Law creating offences in respect of fraudulent acts; or

(iii) at common law, in respect of fraudulent acts in relation to this Agreement or any other agreement with LDC or any other public body; or

(c) defrauding or attempting to defraud or conspiring to defraud LDC or any other public body.

27.2 The Service Provider warrants that in entering into this Agreement it has not committed any Prohibited Act.

27.3 If the Service Provider or any Service Provider Party (or anyone employed by or acting on behalf of them) commits any Prohibited Act, then LDC shall be entitled as follows

(a) if a Prohibited Act is committed by the Service Provider or by an employee not acting independently of the Service Provider, then LDC may terminate the Agreement with immediate effect by giving written notice to the Service Provider;

(b) if the Prohibited Act is committed by an employee of the Service Provider acting independently of the Service Provider, then LDC may give written notice to the Service Provider of termination and the Agreement will terminate, unless within twenty (20) Business Days of receipt of such notice the Service Provider terminates the employee's employment and (if necessary) procures the performance of the relevant part of the Services by another person;

(c) if the Prohibited Act is committed by a Service Provider Party or by an employee of that party, not acting independently of that Service Provider Party then LDC may give written notice to the Service Provider of termination and the Agreement will terminate, unless within twenty (20) Business Days of receipt of such notice the Service Provider terminates the relevant Sub-Contract and procures the performance of the relevant part of the Services by another person, where relevant, in accordance with the provisions of this Agreement;

(d) if the Prohibited Act is committed by an employee of a Service Provider Party acting independently of that Service Provider Party, then LDC may give notice to the Service Provider of termination and the Agreement will terminate, unless within twenty (20) Business Days of receipt of such notice the Service Provider procures the termination of the employee's employment and (if necessary) procures the performance of the relevant part of the Services by another person.

28. Waiver and Approvals 29 TC \l1 ".
Waiver and Approvals  

28.1 Any failure or delay by any party in exercising any right, power or remedy under this Agreement shall not in any circumstances impair such right, power or remedy nor operate as a waiver of it.

28.2 Where the Service Provider is required to obtain, and does obtain, the approval or consent of LDC in respect of any matter relating to the Services, such approval or consent shall not operate so as to relieve the Service Provider of its obligations under this Agreement.

28.3 Save as otherwise expressly provided in this Agreement the rights, powers and remedies provided in this Agreement are cumulative and not exclusive of any rights, powers and remedies provided by Law.

28.4 Any waiver of a breach of, or default under, any of the terms of this Agreement shall not be deemed to be a waiver of any subsequent breach or default and shall in no way affect the other terms of this Agreement.

29. Notices30 TC \l1 ".
Notices 

All notices hereunder shall be in writing and shall be duly and validly given if delivered personally or sent by prepaid registered or recorded delivery mail to a party at its address set forth above or at such other address as such party may specify from time to time by written notice to the other party and shall be deemed to have been received on the third working day after the day of posting or on the next working day after personal delivery (as applicable).

All notices should be sent to:

LDC:




Service Provider:


Attn: [                        ]


Attn: [                            ]

30. No Privity31 TC \l1 ".
No Privity 

It is agreed for the purposes of the Contracts (Rights of Third Parties) Act 1999 that this Agreement is not intended to and does not give to any person who is not a party to this Agreement any rights to rely upon or enforce any provisions contained in this Agreement but this does not affect any right or remedy of a third party which exists or is available apart from that Act.

31. No Partnership32 TC \l1 ".
No Partnership 

This Agreement is not intended to and does not create and shall not in any circumstances create or be deemed to create a partnership between the parties hereto or authorise either party to act as agent for the other, and neither party shall have authority to act in the name of the other in any way (including but not limited to the making of any representation or warranty, the assumption of any liability and the exercise of any right or power).

32. Severability33 TC \l1 ".
Severability 

32.1 If any provision of this Agreement shall be declared invalid, unenforceable or illegal by the courts of any jurisdiction to which it is subject, such provision may be severed and such invalidity, unenforceability or illegality shall not prejudice or affect the validity, enforceability and legality of the remaining provisions of this Agreement.

32.2 The parties shall in good faith amend and, if necessary, novate this Agreement to reflect as nearly as possible the spirit and intention behind that illegal, invalid or unenforceable provision, to the extent that such spirit and intention is consistent with the laws of England, and so that the amended clause complies with the laws of England.

32.3 If the parties cannot agree upon the terms of any amendment or novation within 6 months of the date upon which a clause was determined to be wholly or partly illegal, invalid or unenforceable by any court, tribunal or administrative body then the parties agree to refer the terms of the amendment or novation back to the court, tribunal or administrative body that originally found the provision to be illegal, invalid or unenforceable.  The parties agree that the court’s, tribunal’s or administrative body’s decision in this respect shall be final and binding.

33. Entire Agreement Clause34 TC \l1 ".
Entire Agreement Clause 

33.1 Except where expressly provided otherwise in this contract, this contract constitutes the entire agreement between the parties in connection with its subject matter and supersedes all prior representations, communications, negotiations and understandings concerning the subject matter of this contract.  Nothing in this clause shall operate to limit or exclude any liability for fraud.

33.2 Notwithstanding this clause 33 shall exclude any liability which any party would have to any other party in respect of any statement made fraudulently.

34. Force Majeure35 TC \l1 ".
Force Majeure 

No party will be liable to any other for any failure or delay or for the consequences of any failure or delay in performance of this Agreement if it is due to any event beyond the reasonable control and contemplation of a party to this Agreement including acts of God, war, industrial disputes, protests, fire, flood, storm, tempest, explosion, an act of terrorism and national emergencies and the party so delayed will be entitled to a reasonable extension of time for performing such obligations. 

35. Governing Law and Jurisdiction38 TC \l1 ".
Governing Law and Jurisdiction 

35.1 This Agreement shall be considered as a contract made in England and shall be subject to the laws of England.

35.2 Subject to the provisions of the Dispute Resolution Procedure, the parties agree that the courts of England shall have exclusive jurisdiction to hear and settle any action, suit, proceeding or dispute in connection with this Agreement and irrevocably submit to the jurisdiction of those courts.

36. Further Assurance39 TC \l1 ".
Further Assurance 

Each party shall do all things and execute all further documents necessary to give full effect to this Agreement.

37. Emergencies

37.1 Under the Civil Contingencies Act 2004 the Authority is obliged to ensure that its services and therefore its contractors, such as the Service Provider, who are delivering services on its behalf, are able to operate effectively at all times in a way that meets the needs of its residents and addresses the needs of the workforce in the event of a major civil incident.  The Service Provider shall ensure that plans and procedures are in place to enable the continued operation of the Services during any form of major civil or other disruption.  In the event that the Authority's Premises are unavailable as a result of a major civil incident, the Service Provider shall use all reasonable endeavours to find alternative premises as soon as reasonably practicable from which to continue the operation of the Services.
37.2 If an Emergency arises at any time during the Service Period which cannot be dealt with by the performance of the Services, the Authority may instruct the Service Provider to use all reasonable endeavours to procure that such additional or alternative services are undertaken by the Service Provider as and when required by the Authority to ensure that the Emergency is dealt with and normal operation of the Services resumes as soon as is reasonably practicable.
37.3 As soon as reasonably practicable following each occasion on which an Emergency arises in accordance with clause 1.2 the parties shall liaise and seek to agree upon the additional charge (if any) to the Authority of providing any such additional or alternative services.  If such charges are not agreed or determined by the Parties the matter shall be resolved in accordance with the Dispute Resolution Procedure.

38. Prevent Duty
The Service Provider acknowledges that LDC has a duty under the Counter Terrorism and Security Act 2015 (“CTSA 2015”) to have due regard to the requirement to prevent people from being drawn into terrorism (“Prevent Duty”). The Service Provider shall, and shall procure that its staff shall, give all reasonable assistance and support to LDC in meeting its duty as a specified authority pursuant to the CTSA 2015 (and all regulations made thereunder) and the Service Provider shall have regard to the statutory guidance issued under section 29 of the CTSA 2015.

39. Safeguarding of Children & Vulnerable Adults
In carrying out the Services, it is possible that the Service Provider’s employees may have contact with members of the public and therefore, the Service Provider shall (and shall procure that any subcontractor shall) comply with LDC’s ‘Safeguarding Children and Vulnerable Adults Policy’ which can be obtained from LDC’s website or from the LDC Representative upon request.

40. Modern Slavery 
At all times the Service Provider shall comply, and shall procure that any Service Provider's servants, employees or agents of the Service Provider and all sub-contractors employed in performance of this Agreement comply, with all applicable anti-slavery and human trafficking laws, statutes, regulations, and codes from time to time in force including but not limited to the Modern Slavery Act 2015.

IN WITNESS whereof the parties hereto have executed this Agreement as a deed the day and year first before written

EXECUTED as a DEED by

)

LEWES DISTRICT COUNCIL 
)
in the presence of:


)

​​__________________________

Authorised Signatory

__________________________

Print Name

__________________________

Job Title

EXECUTED as a DEED by XXX acting by:


_________________________



__________________________

Director






Print Name
__________________________



__________________________

Director/Company Secretary




Print Name

SCHEDULe 1

specification to be inserted

schedule 2 - Financial reports to be submitted (Clause 5.2(b))
· Monthly Profit and Loss Balance sheet

· Monthly bank reconciliation

· Monthly Aged debtors & Creditors (open item) reconciled to Balance Sheet

· Quarterly (March June September December) breakdown of Accruals Account # xxx
· Monthly reports of lettings within and outside of licence terms and proposed rents for vacant units

· Financial forecasts as agreed

· Monthly Telecom and broadband accounts with details of bills to and payments by Licensees.

· Inventory audits (as required)

· Cleanliness/State of Repair (Quarterly)

· Customer Satisfaction Surveys (annual and exiting occupiers)

· Health and Safety (independent annual audit)

SCHEDULE 3 - TUPE on Exit

1. PERSONNEL
1.1 In this Schedule 3 the following definitions apply:
(a) New Supplier: another party chosen by LDC to take over the provision of all or part of the Services.
(b) Returning Employees: those persons listed in a Schedule to be agreed by the parties prior to the Subsequent Transfer Date who it is agreed were employed by the Service Provider wholly and/or mainly in the Services immediately before the Subsequent Transfer Date
(c) Subsequent Transfer Date: means the date or dates on which there is a transfer of responsibility for the provision of the Services or part of the Services between the Service Provider and LDC and/or a New Supplier (as the case may be).
(d) TUPE: the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246) (as amended).
1.2 The parties acknowledge and agree that where all or part of the Services cease to be provided by the Service Provider for any reason and where all or part of the Services continue to be provided by LDC and/or a New Supplier, there may be a relevant transfer of the Returning Employees to LDC and/or the New Supplier for the purposes of TUPE. If there is such a transfer, the employment of the Returning Employees shall transfer to LDC and/or the New Supplier in accordance with TUPE with effect from the Subsequent Transfer Date.
1.3 Save where the parties reasonably believe that there will be no relevant transfer for the purposes of TUPE, the parties shall co-operate in agreeing a list of Returning Employees prior to the Subsequent Transfer Date, and shall co-operate in seeking to ensure the orderly transfer of the Returning Employees to LDC and/or the New Supplier.
1.4 The Service Provider shall not later than 3 months prior to the expiry of this agreement (or, if earlier, within 21 days of notice being given of termination of this agreement) to the extent lawfully permitted provide LDC with the following details:
(a) a list of those personnel engaged in the Services (Potential Returning Employees);

(b) job title, age, length of continuous services, current remuneration, benefits, and notice periods of the Potential Returning Employees;

(c) terms and conditions of employment of the Potential Returning Employees, including any particulars that the Service Provider is obliged to give under section 1 of the Employment Rights Act 1996;
(d) any current disciplinary or grievance proceedings ongoing in respect of the Potential Returning Employees and any such proceedings in the preceding two years;
(e) any claims, current or which the Service Provider has reasonable grounds to believe will be brought by the Potential Returning Employees or their representatives or which have been brought in the preceding two years;
(f) all benefit schemes or arrangements (whether contractual or not) applicable in respect of the Potential Returning Employees;
(g) information on any collective agreements which will have effect in relation to the Potential Returning Employees after the Subsequent Transfer Date pursuant to TUPE.
The Service Provider shall provide updates of the details listed above at regular intervals to be specified by LDC.
1.5 The Service Provider shall indemnify LDC (both for itself and a New Supplier) against all costs, claims, liabilities and expenses (including reasonable legal expenses) incurred by LDC and/or a New Supplier in connection with or as a result of:
(f) any claim or demand by any Returning Employee or a trade union or other body or person representing a Returning Employee (whether in contract, tort, under statute, pursuant to European law or otherwise) arising from any act, fault or omission of the Service Provider on or before the Subsequent Transfer Date;
(g) any failure by the Service Provider to comply with its obligations under regulations 13 and 14 of TUPE, or any award of compensation under regulation 15 of TUPE, save where such failure arises from the failure of LDC and/or New Supplier to comply with its or their duties under regulation 13 of TUPE;
(h) a claim by any person who transfers or alleges that they have transferred to LDC or the New Supplier but whose name is not included in the list of Returning Employees.

1.6 If TUPE applies to transfer the employment of any person employed by the Service Provider to LDC or any New Supplier then if LDC or such New Supplier shall serve a notice terminating the employment of such person within six months after the date of such transfer, the Service Provider shall indemnify LDC (for itself and a New Supplier) in respect of any statutory or contractual redundancy payment payable in respect of such person, and any compensation or damages which LDC is obliged to pay to such person for unfair and/or wrongful dismissal or as a reasonable settlement of a claim for such compensation or damages.
SCHEDULE 4 - LICENCES 
1. Minimum Conditions
1.1 No relationship of landlord and tenant is established between LDC and the Service Provider by this Contract. 
1.2 Except as expressly permitted the Service Provider has no authority to enter into leases of the whole or part of the Business Centre or to share possession or occupation of the Business Centre.  
1.3 The Service Provider may share occupation of the Business Centre by using occupational licences in the form approved from time to time by LDC provided that no relationship of landlord and tenant is established by that arrangement.
1.4 Without limiting the scope and generality of LDC’s control over the form and content of occupational licence agreements, such agreements must include the following terms:

(i) The Service Provider acts in the capacity of agent for LDC. 

(j) The licensor permits the licensee to occupy the accommodation in common with the licensor and all others authorised by the licensor. 

(k) The licensee acknowledges that:

(i) the licensee shall occupy the accommodation as a licensee and no relationship of landlord and tenant is created between the licensor and the licensee by the licence;
(ii) the licensor retains control, possession and management of the accommodation and the licensee has no right to exclude the licensor from the accommodation;
(iii) the licence to occupy granted by the agreement is personal to the licensee and is not assignable and the rights given in the licence may only be exercised by the licensee and its employees; and
(iv) the licensor shall be entitled at any time on giving notice to require the licensee to transfer to alternative space elsewhere within the Business Centre and the licensee shall comply with such requirement. 

2. Termination Procedure
Where the Service Provider considers a Licence should be terminated it shall:

2.1 Notify LDC Representative in writing (email) as soon as is reasonably practicable of the intention to terminate, together with the following:

a) Name of tenant

b) Home address of tenant

c) Trading Name of tenant

d) Weekly rent due

e) Length of tenancy to date

f) Amount of arrears (if any)

g) Reason for termination

h) Any other relevant information

2.2 Liaise with LDC Representative regarding and accounting for any queries or objections they may have.
2.3 Not issue notice of termination until all outstanding queries or objections have been resolved to LDC’s written satisfaction.
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