NHS TERMS AND CONDITIONS FOR THE SUPPLY OF GOODS AND THE PROVISION
OF SERVICES (CONTRACT VERSION)

The Authority The Health and Social Care Information Centre (known
as NHS Digital)
7 & B Wellington Place, Leads LS1 4AP
The Supplier
JX3 Support Services Limited
Company number 06711146
Tower House, 269 Walmersley Road, Bury BLS 6MNX
Date | 28 March 2022
Type of Goods and Installation and commissioning of Secure Power UPS
Services equipment purchased on behalf of NHS Digital at

| Hexagon House site, as per JX3 quotation dated 16/2/22

This Confract is made on the date set out above subject to the terms set ocut in the schedules
listed below ("Schedules™). The Authonty and the Supplier underake o comply with the
provisions of the Schedules in the performance of this Conftract.

The Supplier shall supply to the Authority, and the Authority shall receive and pay for, the
Goods and Services on the terms of this Contract.

The Definitions in Schedule 4 apply to the use of all capitalised terms in this Contract,

Schedules
Schedule 1 Key Provisions
Schedule 2 | General Terms and Conditions
Schedule 3 Information and Data Provisions
Schedule 4 Definiticns and Interpretations
Schedule 5 | Specification
| Schedule 6 Commercial Schedule
Schedule 7 Staff Transfer
Schedule 8 | Installation and Commissioning Services
Schedule 9 Maintenance Services
Schedule 10 Expert Determination

The individuals set out below shall execute this Contract, on behalf of the Authority and the
Supplier, either using a manuscript signature or an electronic signature, A manuscript
signature shall be placed in the execulion block below, an electronic signalure shall be
evidenced in an execution block to be attached as the final page of this Contract



Signed by the authorised representative of THE AUTHORITY

Marmi:

| Position;

|Date:  lograi022

Signed by the authorised representative of THE SUPPLIER

Mame:

| Position;

| Drate: 297 March 2022




Schedule 1

Key Provisions

Standard Key Provisions

1
11

1.2

1.3

3.1

4.1

Application of the Key Provisions

The standard Key Provisions at Clauses 1 fo 7 of this Schedule 1 shall apply 1o this
Contract.

The oplional Key Provisions at Clacses 8 to 31 of this Schedule 1 shall only apply to
this Contract where they have been checked and information completed as applicable

Extra Key Provisions shall onfy apply o this Confract where such provisions are set
out at the end of this Schedule 1

Term

Thiz Contract shall commence on the Commencement Date and the Term of this
Contract shall expire 3 months from the Actual Services Commencament Date. The
Term may be exteanded in accordance with Clause 15.2 of Schedule 2 provided that
the duration of this Contract shall be no longer than 1 year in lotal

The Contract Managers

The Contract Managers al the commencement of this Contract are:

1.1 for the Authority:

3.1.2 for the Supplier:

MNames and addresses for notices
Motices served under this Contract are 1o ba daliverad to!

4.1.1 for the Authority;

4.1.2 for the Supplier:



L |

G.1

[ Named contact
| Title

| Address

| Email address

[ Named contact
| Title

| Address

: Email address

Comemercial Oparations
' Cnmrneri:'iai"[flpériaii{&rm
| 7 & 8 Wellington Place, Leeds, L51 4AP
| NHSDcommercial@nhs.net

Tower House, 269 Walmersley Road, Bury BLS GNX |

Management levels for escalation and dispute resolution

The management levels at which a Dispute may be deall with as referred to as part of
the Dispute Resolution Procedure are as follows:

Leveal
1

| Authority representative | Supplier representative

Order of precedence

Subject always 10 Clause 1,10 of Schadule 4, should there be a conflict betweean any
other parts of this Contract the order of priority for construction purposes shall be:

6.1.1 the provisions on the front page of this NHS Contract for the Supply of Goods. and
tha Provision of Servicas (Contract Version);

B.1.2 Schedule 1: Key Provisions,

6.1.3 Schedute 5: Specification (but only in respect of the Authorty's
requirements);
B.1.4 Schedule 2: General Terms and Conditigns;

h.1.5 Schedule 6 Commercial Schedule:



6.2

¥.1

6.1.6 Schedule 3! Information Governance Provisions;

6.1.7 Schedule 7; Staff Transfer;

6.1.8 Schedule 4: Definitions and Interpretations,

6.1.9 the order in which all subsequent schedules, if any, appear; and

6.1.10 any other documentation forming part of the Contract in the date order in

which such documentation was created with the more recent documentation
taking precedence over older documentation to the extent only of any conflict.

For the avoidance of doubt, the Specification shall include, without limitation, the
Authonty's requirements in the form of ils specification and other statements and
requirements, the Supplier's responses, proposals andior method slatements o meet
thoze requirements, and any clanfications to the Suppliers responses, proposals
andlor method statements as included as part of Schedube 5. Should there be a conflict
betwean these parts of the Specification, the order of priority for construction purposes
shall be (1) the Authority's requirements, (2) any clarification lo the Suppliers
responses, proposals and/or method statements, and (3) the Supplier's responses,
proposals andlor method statements.

Application of TUPE at the commencement of the provision of Services

The Parties agree that at the commencement of the provision of Services by the
supplier, TUFPE and the Cabinet Office Statement shall not apply so as to transfer the
employmeant of any employees of the Authority or a Third Party to the Supplier and the
provisions of Schedule 7 shall apply.

Optional Key Provisions

8.1

8.1

Implementation phase ] [{only applicable to the Contract if this box is checked
and the Schedule inserted)

Prior to commencemeant of delivery of Goods andior provision of the Services, there is
an implementation phase and therefore afl references in Schedule 2 to the
Implementaticn Plan shall apply and the Implementation Plan is 3&t out in Schedule
[insert schedule number].

Services Commencement Date (where the supply of Goods andlor provision of
Services are to start at a date after the Commencement Date) D{uniy applicable
to the Contract if this box is checked and the dates are inserted in Clause 9.1 of
this Schedule 1)

The [Supply of Goods Commencement Date shall be [insert date]l/ Services
Commencemeant Date shall be [insert date]]. The Long Stop Date referred to in Clauss
15.5.1 of Schedule 2 shall be [insert date].



10

10.1

11

12

121

Induction training for Services [_| (only applicable to the Contract if this box is
checked)

The Supplier shall ensure that all Staff complete the Authority's induction training. AR
Staff shall complate the training prior to the Actual Services Commencement Date (or
immediately following the Services Commencement Date where this date is the date
of this Contract) and all new Staff appointed throughout the Term shall also complete
the training. The Supplier shal further ensure that all Staff complete any extra training
that the Authority makes available to its own staff and notifies the Supplier in writing
that it is approprate for the Staff.

Quality assurance standards@{mly applicable to the Contract if this box is
checked and the standards are listed)

The following quality assurance standards shalf apply, as appropriate, to the
manufacture, supply andfor installation of the Goods andfor the provision of the
Services:

1111 The Suppler warrants and represents that it has complied with and
throughout the Term will confinue to comply with the Cyber Securty
Hequirements.

1112  The Supplier shall from the Commencement Date, and throughout the Temn,
remain registerad with the DSP Toaolkit system (or any replacement fo such
system}.

11,13  The Supplier shall abide by the lerms and guidance as delailed in and
provided by the DSP Toolkit system. The Supplier shall maintain good
information governance standards and practices that meet or exceed the
DSP Toolkit standards required of its arganisation type.

1114 BST6T1 (IET Wiring Regulations) 18" Edition

Differant levels andlor types of insurance {nnly applicable to the Contract if
this box is checked and the table sets out the requirements)

The Supplier shall put in place and maintain in force the following insurances with the
following minimum cover per claim:

| Type ofinsurance required | Minimum cover
! Employer's Liability £5,000,000
i[ Public Liability £5,000,000
Product liability insurance | £1,000,000
! Professional Indemnity £1,000,000
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13

131

14

141

15

15.1

16

16.1

17

17.1

18
181

Further Authority nhligathﬂsD{nnw applicable to the Contract if this box is
checked and the Schedule inserted)

The Authority's Obligations are set out in Schedule [inserf schedule number].

Assignment of Intellectual Property Rights in deliverables, materials and outputs
of the Services [ | {only applicable to the Contract if this box is checked)

The Supplier confims and agrees that all Intellectual Property Rights in and (o the
deliverables, material and any cther output developed by the Supplier as part of the
Services in accordance with the Specification, shall be owned by the Authority. The
Supplier hereby assigns with full title guarantee by way of present and future
assignment afl Intellectual Property Rights in and to such deliverables, material and
other outputs. The Supphier shall ensura that all Staff assign any Intallectual Property
Rights they may have in and to such deliverables, material and other outputs to the
Supplier to give effect to Clause 14 of this Schedule 1 and that such Staff absolutely
and irrevocably waive their moral nghts in relation to such deliverables, material and
other outputs. Clause 14 of this Schedule 1 shall continue notwithstanding the expiry
or earier bermination of this Contract.

Inclusion of a Change Control Process (] {only applicable to the Contract if this
box is checked and the Schedule inserted)

Any changes to this Contracl, including 1o the Goods andfor Services, may only be
agreed in accordance with the Change Control Process set oul in Schedule 6.

Authority step-in rights L] {only applicable to the Contract if this box is checked
and the Schedule inserted)

If the Supplier is unable to provide the Services then the Authority shall be entitled to
exarcise Step In Rights set out in Schadule [insert schedule number].

Grant of lease or licence [ (only applicable to the Contract if this box is
checked)

Fromptly following execution of this Contract, the Supplier shall enter into the
[feasedicence]. Failure to comply with this Key Provision shall be an irremediable
breach of this Contract.

Guarantee [ (only applicable to the Contract if this box is checked)
Promplly following the execution of this Contract, the Supplier shall, if it has not already

deliverad an executed deed of guarantee to the Authority, deliver the executed deed
of guarantes to the Authority as required by the procuremant process followed by the



19

181

18.2

20
201

20.2

20.3

20.4

21

211

Authorty. Failure to comply with this Key Provision shall be an irremediable breach of
this Contract.

Supplier as Data Processor [l (only applicable to the Contract if this box is
checked)

Az of the Commencement Date, it is accepled there is no Processing of Personal Data
involved under this Contract. It is agreed that each Party shall be responsible for
ensuring Data Protection compliance in accordance with the Data Protection
Legislation, in relation to its Processing of any Personal Data under this Confract.
Should the Data Processing position change, (as there may be further services where
the Buyer is the Controller and the Supplier is the Processor, for example), the Parties
acknowledge that the only Personal Data which may be shaned under this Contract will
be =2et ouf in the data table at Annex A (Processing Personal Data) under Schedule 3,
which shall ba issued as an addendum. Further, paragraph 2.2 of Schadule 3 and tha
provisions of the Data Protection Protocol shall then apply also.

The Parties acknowledge that Clauses 2.4.1 and 2.4.2 of Schedule 3 shall ba deemed
to have been deleted and replaced with the Cyber Securnity Requiremenis.

Purchase Orders L (only applicable to the Contract if this box is checked)

The Authority shall issue a Purchasze Order to the Supplier in respect of any Goods
andfor Services to be supplied to the Authority under this Contract, The Supplier shall
comply with the terms of such Purchase Order as a term of this Contract, For the
avoidance of doubt, any actions or work undertaken by the Supplier under this Contract
prior o the receipt of a Purchase Order covering the relevant Goods andlor Services
shall be undertaken at the Supplier's risk and expense and the Supplier shall only be
entitied {o invoice for Goods andfor Services covered by a valid Purchase Order.

The Supplier must be in Receipt of a valid Purchase Order Number before submitting
an invoice. All inveices should be sent, quating that number to the address given on
the purchase order. To avoid delay in payment it is important that the invoice is
compliant and that it includes an item number (if applicable) and the details (name and
telephone number) of the Authority contact. Non-compliant invoices will be sent back
to the Supplier, which may lead to a delay in payment.

Any quenes regarding outstanding payments should be directed to the Customer's
Accounts Payable section by email at financialaccounts@nhs.net.

Invoices should clearly quole the purchase order number, be addressed to NHS Digital,
THE Payables A125, Phoenix House, Topcliffe Lane, Wakefield, WF3 1TWE and be sent
as a PDF attachment by email to the following email address; sbs.apinvoicing@nhs.net
(one invoice per PDF) and emails must not excesd 10Mb and quote, “T56 Invoice
Scanning’ in subject line or atematively invoices can be sent via post to the above
address.

Monthly payment profile [ (only applicable to the Contract if this box is
checked)

The payment profile for this Contract (instaliation only} shall be monthly in arrears.
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212

22

221

222

23

231

24
24 .1

25

25.1

26

26.1

Faymenl for supply of equipment upon receipt of invoice.

Termination for convenience _| (only applicable to the Contract if this box is
checked and Clause 22.1 of this Schedule 1 is completed)

The Authority may lterminate this Contract by issuing a Termination Motice 1o the
Supplier at any time on [one {1)/three (3)/six (6] months'] written notice. [Such nolice
shall not be served within one (1) year of the Actual Services Commencement Date].

[Should the Authority terminate this Contract in accordance with Clause 22.1 of this
Schedule 1, then the Authority shall pay to the Supplier the termination sum calculated
in accordance with Schedule [insert schedule number]].

Pre-Acquisition Questionnaire | (only applicable to the Contract if this box is
checked)

The Supplier warranis and undertakes that ils responsas lo the Pre-Acquisition
Questionnaire issuad by the Authority are correct and will remain corract and binding
on the Supplier until no longer applicable notwithstanding any earier expiny or
termination of this Contract. The Supplier further wamants and undertakes to the
Authority that it will inform the Authority in writing immediately upon becoming aware
that the foregoing warranty and undertaking in this Clause 23.1 of this Schedule 1 has
bean breached or there is a risk that it may be breached. Should the Supplier be in
breach of this warranty, the Supplier shall take ali such actions necessary to put the
Authonty in such a position as if the Supplier had continued to comply fully with the
warranty.

Time of the essence [ {only applicable to the Contract if this box is checked)

Time is of the essence as to any delivery dates in respect of the Goods under this
Contract and if the Supplier fails to meet any such delivery date this shall be deemed
to be a breach incapable of remedy for the purposes of Clause 15.4(i) of Schedule 2,

Specific time periods for inspection ] {only applicable to the Contract if this box
is checked and Clause 25.1 of this Schedule 1 is completed)

For the purposes of Clause 3.2 of Schedule 2, the Authority shall visually inspect the
Goods within [insert time period during which any inspection must be carried out]
of the date of delivery of the relevant Goods,

Specific time periods for rights and remedies under Clause 3.6 of Schedula o]
{only applicable to the Contract if this box is checked and Clause 26.1 of this
Schedule 1 is completed)

The Authority's rights and remedies under Clause 3.6 of Schedule 2 shall ceaze [insert
period - a.g. 12 months] from the date of delivery of the relevant Goods.



27

271

28

28.1

29

281

30

30.1

30.2

3
A

1.2

1.3

Right to terminate following a specified number of material breaches < (only
applicable to the Contract if this box is checked and Clause 27.1 of this Schedule
1 is completed)

Either Party may terminate this Contract by issuing a Termination Motice to the other
Farty if such other Party commits a material breach of this Contract in circumstances
whare it is served with a valid Breach Notice having already been served with at laast
two (2) previous valid Breach Nolices within the last twelve {12) calendar month rolling
period as a result of any previous material breaches of this Contract which are capable
of remedy (whather or not the Party in braach has remadied the breach in accordanca
with a Remedial Proposal). The twelve (12) month rolling period is the twelve (12)
months immediately preceding the date of the [third] Breach Motice.

Installation and Commissioning E&wi:ns{nnly applicable to the Contract if
this box is checked)

The Supplier shall provide the Instaliation and Commissioning Services in accordance
with the terms =&t oul in Schedule 8,

Maintenance Services [_| {only applicable to the Contract if this box is checked)

The Supphker shall provide the Maintenance Services in accordance with the terms set
out in Schedule 9.

Expert Determination E{unly applicable to the Contract if this box is checked)

Any Dispute between the Authority and the Supplier shall be deall in accordance with
the expert determination process as specified at Schedule 10.

For the avodance of doubt, where this Clause 30 of this Schedule 1 18 checked, all
Disputes shall be dealt in accordance with Clause 30.1 of this Schedule 1 above and
the entiraty of Clause 22 of Schedule 2 shall be deemed not to apply and deleted in its
entirety from this Contract

Consigned Goods D[-:mly applicable to the Contract if this box is checked)

Provided that such Consignment Request is consistent with the forecast requirament
for the Goods (as sel oul in the Specification and Tender Response Documant andior
as calculated in accordance with any relevant processes sel oul in this document
andfor as otherwise agreed by the Parties in writing), the Supplier shall deliver the
Consigned Goods in accordance with Clause 2 of Schedule 2 in response to a
Consignment Request for their eventual purchase and use by the Authorily in
eccordance with the terms set out in this Contract.

For the avoidance of doutt, Clause 3 of Schedule 2 shall apply to the inspection,
rejection, retum and recall of the Consigned Goods.,

The Authority shall, or shall procure that its third-parly provider shall, maintain any
slorage facilities throughout the term of this Contract where the Consigned Goods are

10



4

to be stored in such manner that such storage facilities remain suitable to store the
Consignad Goods.

Prior to the Consigned Goods being taken inlo use by the Authonty, the Authority shall
ensure that:

31.4.1 the Consigned Goods are stored at the storage facilities in such 8 manner as to
protect them from damage or deterioration;

31.4.2 the Consigned Goods in its possession remain readily identifiable as the
Supplier's property;

31.4.3 any identifying marks or packaging on or relating to the Consigned Goods are not
removed, defaced or obscured; and

31.4 .4 the Consigned Goods are kept in satisfactory condition in accordanca with any
reasonable and necassary instructions from the Supplier from time to lime,

31.5 The Authority shall keep accurate stock records in relation to any Consigned Goods

3.

3T

31.8

and shall provide the Suppler with a sales report ("Sales Report’) each
[week/month/quarter/fother agreed period| detailing current stock levels and the
Consigned Goods taken into use by the Authority, For the avoidance of doubt, a sale
will take place at the point any Consigned Goods are taken into use by the Authority.

On receipt of the Sales Report, the Supplier may invoice the Authority the Contract
Price for all of the Consigned Goods taken into use by the Authority (as set out in that
Sales Report),

Each [weekimonth/quarterfother agreed period] the Authority shall take info use and
purchase at the Contract Price at least the minimum quantity of Consigned Goods
specified in the Specification and Tender Response Document for such period (if any)
{“Minimum Quantity™). If the Suppler fails to supply the Authority with any Consigned
Goods required by the Authority (including, without limitation, where the Authority
obtains substitute goods from a third party as a result), the Minimum Quantity for the
period in question shall be reduced by the quantity of the Consigned Goods that the
Supplier fails o supply. Except to the extent that the Authority’s failure to purchase the
Minimum Cuantity during any given period is caused by the Supplier's defaull or a
Force Majeure Event, if the Authority purchases less than the Minimum Quantity for a
given period, the Supplier may charge the Authority for any shortfall between:

3.7.1 the Contract Price of the Minimum Quantity in the relevant penod; and

3172 the Coniract Price for Consigned Goods purchased by the Authority in that
period,

The Authority (on a first in first out basis) may return to the Supplier any Consigned
Goods that it is unable to use ("Returned Goods”) by giving written notice to that effect
("Returns Notice™). Upon receipt of a Retlums Notice, the Supplier shall collect the
Returned Goods at the Supplier's risk and expense within ten (10) Business Days of
the date of the Retums Notice. If the Supplier requests and the Authonty accepts that
the Returned Goods should be disposed of by the Authaority rather than returmed to the

11



1.9

Supplier, the Authority may invoice the Supplier for the costs associated with the
disposal of the Returned Goods and the Supplier shall pay any such costs.

Risk in respect of any Retumed Goods shall pass to the Supplier on the eardier of; {3)
collection by the Supplier; or (b) immediately following the expiry of ten (10} Business
Days from the date of the Returns Notice related to such Returned Goods. If Returned
Goods are not collected within ten (10) Business Days of the date of the relevant
Returns Notice, the Authority may retum the Returmed Goods to the Supplier at the
Supplier's risk and expense andfor charge the Supplier for the cost of storage from the
expiry of ten (10) Business Days from the date of the relevant Returmns Notice, The
Authority may invoice the Supplier for such retum expenses and/or storage cosis and
the Supplier shall pay any such expenses or costs.

31.10 The Consigned Goods shall at all imes be subject to the direction and control of the

.1

3112

Supplier, and the Supplier may (at the Supplier's sk and expeanse), upon (10)
Business Days written notice to the Authority, collect (on a first in first out basis) any
Consigned Goods that have not been taken into use by the Authority within [insert
period] of their delivery to the Authority and/or which have a remaining shelf life of less
than [insert pericd].

The Authority acknowledges that it holds Consigned Goods in its possession as bailes
for the Consignor until such time as ownarship passes in accordance with Clausea 2.8
of Schedule 2.

On the termination or expiry of this Contract for whatever reason, all Consigned Goods

not taken into use by Authority as at the point of such termination or expiry shall be
deemad Returned Goods, Such Retumed Goods shall be deemed the subject of a
Returns Notice that shall be deemed 1o have been received by the Suppler with a
nolice date the same as the date of the expiry or earier tarmination of this Contract,
Clauses 31.8 and 31.9 of this Schedule 1 shall then apply accordingly and this Clause,
together with Clauses 31.8 and 31.9 of this Schedule 1, shall survive the expiry or
earlier termination of this Contract for these purposes.

- P

Extra Key Provisions

32

321

322

rHS T

Dispute Resolution pmdum@ {only applicable to the Contract if this box is
checked)

Any dispute between the Authority and the Supplier shall be dealt in accordance with
the dispute resolution procedure as specified in this Clause 32,

For the avoidance of doubt, where this Clause 32 of this Schedule 1 is checked, all
disputes shall be dealt in accordance with Clause 32.1 of this Schedule 1 above and
the entirety of Clausa 22 of Schedule 2, as well as the expert determination process

12



32.3

324

325

328

as specified at Schedule 8, shall both be deemed not o apply and deleted in their
entirety from this Contract. Save that Clause 5.1 of this Schedule 1 shall still apply.

If there is a dispute in relation 1o this Contract, the Party raising the dispute shall serve
a Dispute Notice setting oul the delails of the dispute. The Parties shall then attempt
in good faith to negotiate a setllerment (o any dispute between them arising out of or in
connection with this Contract and such efforts shall involve the escalation of the dispute
to an appropriately senior representative of each Party,

If the dispute cannot be resolved by the Parties within one month of the date of the
Dispute Molice (being the date it was received) either Party may exercise any remedy
it has under applicable faw. For the avoidance of doubl, neither Farty shall be
prevented by this dispute resolution procedure from commencing court proceedings
more quickly if it is necessary to comply with a limitation period or if it is necessary to
seek an urgent remedy.

The obfigations of the Parties under this Contract shall not cease or be suspended or
delayed by the referance of a dispute lo any dispule resolution process and the
Supplier shall and shall procure that the Stafl shall comply fully with the requirements
of this Contract al all times.

In relation o any such legal remedies of proceedings the Parties irevocably agrea that
the courts of England and Wales shall have exclusive jurisdiction 1o settle any dispute
or claim arising out of or in connection with this Contract or its subject matter or
formation (incleding non-contractual disputes or claims).

ipaly ol Gresds and e Provigion of Secveeas (000 messd Yars=n)
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Schedule 2

General Terms and Conditions

Contents
1. Supply of Goods and the provision of Services

Delivery of the Goods and passing of risk in and ownarship of the Goods
Inspection, rejection, return and recall of the Goods
Operation of the Services
Staff and Lifescience Industry Accredited Credentialing Register
Businass continuity
The Authority's obligations
Contract management
Price and payment
. Warranties
. Intellectual property
. Indemnity
.- Limitation of lability
. Insurance
.. Term and termination
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. Consequences of expiry or early termination of this Contract

. Staffl information and the application of TUPE at the end of the Contract
Packaging. identification, end of use and coding requirements

. Justainable development

. Electronic product and services information

. Change management

. Dispute resolution

. Force majeura

., Records retention and nght of audit

. Conflicts of interast and the pravention of frawd
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. EBquality and human rights

. Notice

. Assignment, novation and Sub-contracting
Prohibited Acts

. Ganeral
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1

1.1

1.2

1.3

14

1.5

Supply of Goods and the provision of Services

The Supplier shall supply the Goods ordered by the Authority and provide the Services
under this Confract:

1.1.3 prompily and in any event within any time limits as may be set out in this
Contract;

1.1.2 in accordance with all other provisions of this Contract;

1.3 using reasonable skill and care,

114 in accordance with any quality assurance standards as set oul in the Key

Provisions andior the Specification;

1.1.5 in acoordance with the Law and with Guidance;

1.1.6 in accordance with Good Industry Practice;
TAT in accordance with the Policies: and
1.1.8 in a professional and courtecus manner.

In complying with its obligations under this Contracl, the Supgplier shall, and
shall procure that all Staff shall, act in accordance with the NHS values as set
out in the NHS Constitufion from time to time.

The Supplier shall comply with the Implementation Requirements (if any) in accordance
with any timescales as may be set out in the Specification, Without Emitation to the
foregoing provisions of this Clause 1.2 of this Schedule 2, the Supplier shall, if specified
in the Key Provisions, camy out all implementation activities fully in accordance with
the Implementation Plan. If the Implementation Plan iz an outline plan, the Supplier
shall, as part of implementation, develop the cutline plan into a full plan and agree this
with the Authority. Once this is agreed, the Supplier shall comply with the full
Implementation Plan.

The Supplier shall commence:
1.341 supply of the Goods on the Supply of Goods Commencement Date; and
1.53.2 dalivery of the Services on the Services Commencement Date.

The Supplier shall comply fully with its cbligations set out in the Specification (to
include, without limitation, the KPIis and all obligations in refation to the quality,
performance  characteristics, supply, delivery, installation, commissioning,
maintenance and training in relation to the Goods and their use).

Unless otherwise agreed by the Parties in writing, the Goods shall be new, consistent
with any sampie, and shall comply with any applicable specification sel out in this
Contract (to include, without limitation, the provisions of the Authonly's requirements
set out in the Specification and the Supplier's response to such requirements) and any
applicable manufacturers’ specifications.

15



1.6

1.7

1.5

1.9

22

2.3

The Supplier shall ensure that afl reievant consents, authorisations, licences and
accreditations.

1.6.1 required to supply the Goods are in place pnor o the delivery of any Goods to the
Authorty, and

1.6.2 required to provide the Services are in place at the Actual Services
Commencement Date and are maintained throughout the Term.

If there are any incidents that in any way relate 1o or involve the use of the Goods by
the Authority, the Supplier shall cooperate fully with the Authority in relation lo the
Authority’s application of the Policies on reporting and responding toall incidents,
including serious incidents requiring investigation, and shalf respond promptly o any
reasonable and proportionate queries, questions and/or reguests for information that
the Authority may have in this context in relation to the Goods.

If there are any quality, performance andlor safety related reports. notices, alerts or
other communications issued by the Supplier or any reguiatory or other body in relation
to the Goods, the Supplier shall promptly provide the Authonty with a copy of any such
reports, notices, alerts or other communications.

Upon receipt of any such reports, notices, alerts or other communications pursuant to
Clause 1.8 of this Schedule 2, the Authorily shall be entitled fo request further
information from the Supplier and/or a meeting with the Supplier, and the Supplier shall
cooperata fully with any such request.

Delivery of the Goods and passing of risk and ownership in the Goods

The Supplier shall deliver the Goods in accordance with any delivery timescales,
delivery dates and delivery instructions (lo include, without limitation, as to delivery
location and delivery times) set out in the Specification, a Consignment Request, or a
Purchase Order or as otherwise agreed with the Authority in writing.

Delivery shall ba compieted when the Goods have been unioaded at the location
specified by the Authority and such delivery has been received by a duly authorised
agent, employee or location representative of the Authority. The Authority shall procure
that such duly authonsed agent, employes or location representative of the Authority
is at the delivery location at the agreed delivery date and times in arder to accept such
delivery. Any arrangement by which the Goods are collected by the Authority in refum
for a discount on the Contract Price shall be agreed by the FParties in writing (whene
due o an emergency such arrangements cannot be committed to wriling prior o
collection, the Parties shall confirm such arrangements in writing as soon as possible
following coliection). Whena the Authority collects the Goods, collection is deemed
delivery for the purposes of the Contract.

The Supplier shall ensure that a delivery note shall accompany each delivery of the
Goods. Such delivery note shall contain the information specified in the Specification
or as otherwizse agreed with the Authority in wrting. Where such information
requirameants as to tha content of delivery nates are not specified or separately agreed,
such delivery notes shall, as a minimum, contain the Authority’s order number, the
name and address of the Authority, a description and quantity of the Goods, and shall
show saparately any exira agreed charges for containars andfor any other item not
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2.4

2.5

2.5

2.7

2.8

2.9

included in the Contract Price or, where no charge is made, whether the containers are
required to be refurned.

Part deliveries andior delivenes oulside of the agreed delivery tmes/dates may be
refused unless the Authority has previously agreed in writing to accept such deliveries.
Where delivery of the Goods is refused by the Authority in accordance with this Clause
24 of this Schedule 2, the Supplier shall be responsible for all risks, costs and
expenses associated with the re-delivery of the Goods in accordance with the agreed
delivery rmes/dates, Whera the Authority accepts delivery more than five (5) days
before the agreed delivery date, the Authority shall be entitled to charge the Supplier
for the costs of insurance and storage of the Goods until the agreed date for delivery,

Unlass otherwise set out in the Specification or agreed with the Authority in writing, the
Supplier shall be responsible for cariage, insurance, transpor, all relevant licences,
all refated costs, and all other costs associated with the delivery of the Goods to the
delivery location and unloading of the Goods at that location, Without limitation to the
foregoing provision of this Clause 2.5 of this Schedule 2, unless otherwise stated in the
Specification or agreed with the Authority in writing, the Supplier shall be responsible
for oblaining all ‘expor and import licences for the Goods and shall be responsible for
any delays to the delivery time due to such licences nol being available when required.
In the case of any Goods supplied from outside the United Kingdom, the Supplier shall
ensure that accurate information is provided to the Authority as to the country of origin
of the Goods and shall be liable to the Authority for any extra duties or taxes for which
the Authority may be accountable should the country of arigin prove to be different from
that set out in the Specification

All third party camers engaged lo deliver the Goods shall at no time be an agent of the
Authority and accordingly the Supplier shall be liable to the Authority for the acts and
omissions of all third party carmers engaged to deliver the Goods to the Authority.

Risk in the Goods shall pass lo the Authorty when the Goods are delivered as specified
in this Cantract or, in the case of Goods which require installation by the Supplier, when
that installation procass is complate,

Ownership of the Goods shall pass to the Authority on the earlier of:
281 full payment for such Goods; or

2.8.2 where the goods are consumables or are non-recoverable (e.g. used in clinical
procaduras), at the paint such Goods are taken into use. For the avoidance
of doubt, where ownership passes in accordance with this Clause 2.8.2 of
this Schedule 2, then the full Contract Price for such Goods shall be
recoverable by the Supplier from the Authority as a debt iF there is
nonpayment of a valid undisputed invoice issued by the Supplier fo the
Authority in relation to such Goods.

Al tools, equipment and matenals of the Supplier required in the perfformance of the

Supplier's obligations under this Contract shall be and remain at the sole risk of the
Supplier, whether or not they are situated at a delivery location.
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3.1

3.2

3.3

R
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Inspaction, rejoction, return and recall of the Goods

As relevant and proportionate to the Goods in question and subject to reasonable
written notice, the Supplier shall permit any person authorised by the Authority, to
inspect work being undertaken in relation o the Goods andior the storage facilities
used in the storage of the Goods at all reasonable times at the Supplier's premises or
at the premises of any Sub-contractor or agent of the Supplier in order to confirm that
the Goods are being manufactured andior stored in accordance with Good Industry
Practice and in compliance the requiremeants of this Contract andlor that stock holding
and quality assurance processes are in accordance with the requiremeants of this
Contract,

Without prejudice to the provisions of Clause 3.6 of this Schedule 2 and subject to
Clause 3.7 of this Schedule 2, the Authority shall visually inspect the Goods within a
reasonable tima following delivery (or such other penod as may be set out in the Key
Provistons, if any) and may by written notice reject any Goods found to be damaged or
otherwise not in accordance with the requirements of this Contract ("Rejected
Goods®). The whole of any delivery may be rejected if & reasonable sample of the
Goods taken indiscriminately from that delivery is found not to conform in all material
respects to the requirements of the Contract.

Without prejudice to the provisions of Clause 3.5 of this Schedule 2, upon the rejection
of any Goods in accordance with Clauses 3.2 andlor 3.6 of this Schedule 2, the
Supplier shall at the Authority’s written request:

3.31 collect the Rejected Goods at the Supplier's risk and expense within ten (10)
Business Days of issue of written notice from the Authority rejecting the
Goods; and

332  without extra charge, prompily {and in any event within twenty (20) Business
Days or such other lime agreed by the Parties in writing acling reasonably)
supply replacements for the Rejected Goods fo the Authority subject to the
Authority not cancelling its purchase obligations in accordance with Clause
3.5 of this Schedule 2.

If the Supplier requests and the Authority accapts thal the Rejected Goods should be
disposed of by the Authority rather than retumed to the Supplier, the Authority
reserves the right to charge the Supplier for the costs associated with the disposal of
the Rejected Goods and the Supplier shall promptly pay any such costs,

Risk and title in respect of any Rejected Goods shall pass to the Supplier on the eardier
of: (a) collection by the Supplier in accordance with Clause 3.3 of this Schedule 2; or
(b) immediately following the expiry of ten (10) Business Days from the Authority
issuing written notification rejecting the Goods, If Rejected Goods are nol coliected
within ten (10) Business Days of the Authority issuing written notification rejecting the
Goods, the Authority may return the Rejected Goods at the Supplier's risk and expense
and charge the Supplier for the cost of storage from the expiry of ten (10) Business
Days from the date of notification of rejection.

Where the Authonty rejects any Goods in-accordance with Clauses 3.2 andlor 3.6 of
this Schedule 2 and the Authority no longer requires replacemant Goods, the Authority
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3.6

&7

3.8

3.9

may by writfen notice cancel its purchase obligations in relation o such quantity of
Rejected Goods. Should the Authority have paid for such Rejected Goods the Supplier

shall refund such payment to the Authorty within thirty (30) days of the Authority
cancelling such purchase obligations and informing the Supplier that the Authority does
not require replacements for such Rejected Goods,

Without prejudice to any other provisions of this Confract or any other warranties or
guarantees applicable to the Goods supplied and subject to Clause 3.7 of this Schedule
2, if at any time following the date of the delivery of any Goods, all or any part of such
Goods are found to be defective or otherwise not in accordance with the requirements
of this Contract ("Defective Goods™), the Supplier shall, at the Authority's discretion:

3.6.1 upon written request and without charge, promptly (and in-any event within
twenty (20) Business Days or such other time agreed by the Parties in wriling
acling reasonably) remedy the deficiency by repairing such Defactive
Goods: or

3.6.2 upon written notice of repection from the Aucthorty, treat such Defective
Goods as Rejected Goods in accordance with Clauses 3.2 to 3.5 of this
Schedule 2,

The Supplier shall be relieved of its labiliies under Clauses 3.2 to 3.5 {inclusive ) and/or
Clause 3.6 of this Schedule 2 to the extent only that the GGoods are damaged, there are
defects in the Goods and/or the Goods fail io comply with the reguiremenis of this
Confract due, in each case, lo any acts or omissions of the Authority.

The Authority’s rights and remedies under Clause 3.6 of this Schadule 2 shall cease
within a reasonable period of time from the date on which the Authornty discovers or
might reasonably be expected to discover that the Goods are Defective Goods or within
such other pariod as may be set out in the Key Provisions, if any. For the avoidance of
doubt, Goods nof used before their expiry date shall in no event be considered
Defactive Goods following the date of expiry provided that al the point such Goods
were delivered to the Authorty they met any shell life requirements set oul in the
Specification.

Whare the Suppher is reguired by Law, Guidance, andfor Good Industry Practice to
order a product recall (“"Requirement to Recall™) in respact of the Goods, the Supplier
shall:

381  promptly (taking into consideration the potential impact of the continued use
of the Goods on patients, service users and the Authority as well as
compliance by the Supplier with any regulatory requirements) notify the
Authority in writing of the recall together with the circumstances giving rise
te the recall;

382  from the date of the Requirement to Recall treat the Goods the subject of

such recall as Defective Goods in accordance with Clause 3.6 of this
Schedule 2:
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4.2

4.3

4.4

4.5

4.6

393 consult with the Authority as to the most efficient method of executing the
recall of tha Goods and use iz reazonable endaavours o minmise the
impact on the Authority of the recall; and

394 indemnify and keep the Authority indemnified against, any loss, damages,
costs, expenses (including without limitation legal costs and expenses),
claims or proceedings suffered or incurred by the Authority as a result of
such Requirement to Recall,

Operation of the Servicoes

The Services shall be provided at such Authority premises and at such locations within
those premises, as may be set out in the Specification or as otherwise agreed by the
Parties in writing ("Premises and Locations”).

Subject to the Supplier and its Staff complying with all relevant Policies applicable to
such Premises and Locations, the Authority shall grant reasonable access o the
Supplier and its Staff to such Premises and Locations to enable the Supplier o provide
the Services,

Subject to Clause 4.4 of this Schedule 2, any access granted to the Supplier and its
Staff under Clause 4.2 of this Schedute 2 shall be non-exclusive and revocable. Such
access shall not be deemed to create any greater rights or interest than so granted (to
include, without limitation, any relationship of landiord and tenant) in the Premises and
Locations. The Supplier warrants that it shall carry out all such reasonable further acts
to give aeffect io this Clause 4.3 of this Schedule 2.

Where, in order to provide the Services, the Supplier requires any greater rights 1o use
or occupy any specific Premises and Locations over and above such reasonable
access rights granted in accordance with Clause 4.2 and Clause 4.3 of this Schedule
2, such further nights shall be limited o any rights granted to the Supplier by the
Authority in accordance with any licence andior lease entered into by the Supplier in
accordance with the Key Provisions.

Where it is provided for by a specific mechanism set out in the Specification, the
Authornty may increase, reduce or otherwise vary the Premises and Locations in
accordance with such mechanism subject to the provisions of any licence or leasa
entered info by the Parties as referred to at Clause 4 .4 of this Schedule 2. Where therne
is no such specific mechanism set out in the Specification, any variations to the
Premises and Locations where the Services are to ba provided shall be agread by the
Parties in accordance with Clause 21 of this Schedule 2. If agreement cannotl be
reached the matter shall be referred to, and resolved in accordance with, the Dispute
Resolution Procedure,

Unless otherwise set oul in the Specification or otherwise agreed by the Parties in
wriling. any equipment or other items provided by the Authority for use by the Supplier:
4.6.7 shall be provided at the Authority’s sole discration;

4.6.2 shall be inspected by the Supplier in order that the Supplier can confirm to its
reasonable satisfaction that such equipment and/or item is fit for its intended
use and shall not be used by the Supplier until it has satisfied itsell of this;

[ e | r u Ol I "o Ty i L - ¥
LT AT i Uiy o iEain OF Sl oo |LOonings] Yarssan )

20



4.7

4.5

463 must be refurned to the Authority within any agreed timescales for such return

or otherwize upon the request of the Authority, and

4.6.4 shall be used by the Supplier at the Supplier's rnsk and the Supplier shall

upon wiritten reguest by the Authority reimburse the Authority for any loss or
damage relating to such equipment or other items caused by the Supplier
(fair wear and tear exempted).

If the Services, or-any part of them, are reguiated by any regulatory body, the Supplier
shall engure that at the Actual Services Commencement Date it has in place all relevant
registrations and shall maintain such registrations during the Term. The Supplier shall
notify the Authority forthwith in writing of any changes to such registration or any other
matter relating o its registration that would affect the delivery or the quality of Services,

The Supplier shall notify the Authority forthwith in writing:

4.8.1 of any pending inspection of the Servicés, or any part of them, by a regulatory body

4.9

4.10

4.11

immediately upon the Supplier becoming aware of such inspection; and

4.8.2 of any fallure of the Services, or any parl of them, to meet the guality

standands required by a regulatory body, promptly and in any event within
two (2) Business Days of the Supplier becoming aware of any such failure,
This shall include without limitation any informal feedback received during or
following an inspection raising concems of any nature regarding the provision
of the Services.

Following any inspection of the Services, or any part of them, by a regulatory body, the
Supplier shall provide the Autharity with a copy of any report or other communication
published or provided by the relevant regulatory body in relation to the provision of the
Services.

Upon receipt of notice pursuant to Clause 4.8 of this Schedule 2 or any report or
communication pursuant to Clause 4.9 of this Schedule 2, the Authority shall be entitied
to request further infermation from the Supplier andfor a meeting with the Supplier, and
the Supplier shall cooperate fully with any such request.

Where applicable, the Supplier shall implement and comply with the Policies on
reporting and responding to all incidents and accidents, including serious incidents
requiring investigation, shall complete the Authority's incident and accident forms in
accordance with the Policies and provide reasonable support and information as
requested by the Authority to help the Authority deal with any incident or accident
relevant to the Sarvices. The Supphlier shall ensure that its Contract Manager informs
thie Authority's Contract Manager in writing forthwith upon (a) becoming aware that any
sarious incidents requiring investigation and/or notifiable accidents have occurrad,; or
() the Supplier's Contract Manager having reasonable cause to believe any serious
incidents and/or notifiable accidents requiring investigation have occurmred. The
Supplier shall ensure that its Contract Manager informs the Authority’s Contract
Manager in writing within forty eight {48) hours of all other incidents andlor accidents
thiat have or may have an impact on the Services.
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4.12

4.13

4.14

4.15

4.16

2.1

5.2

had

0.4

5.5

The Supplier shall, as reasonably required by the Authority, cooperate with any other
safvice providers to the Authornty andior any other third parties as may be relevant in
the provision of the Services,

To the extent relevant lo the Services, the Supplier shall have in place and operaie a
complaints procedure which complies with the requirements of the Local Authority
Social Services and National Health Service Complaints (England) Regulations 2008,

Each Party shall inform the other of all complaints from or on behalf of patients or other
service users arising oul of or in connection with the provision of the Services within
twenty-four (24) hours of receipt of each complaint and shall keep the other Party
updated on the manner of resolution of any such complaints.

should the Authornty be of the view, acting reasonably, that the Supplier can no fonger
provide the Services, then without prejudice 1o the Authority’s rights and remedies
under this Contract, the Authority shall be entitled to exercise its Step In Rights if the
Key Frovisions rafer to the Authority having such rights under this Contract.

The Supplier shall be releved from its obligations under this Contract o provide the
Services to the extent that it is prevented from complying with any such obligations due
to any acts, omissions or dafaults of the Authority. To qualify for such relief, the Supplier
must notify the Authority promptly {and in any event within five (5) Business Days) in
writing of the occurrence of such act, amission, or default of the Authority together with
the potential impact on the Supplier's obligations.

Staff and Lifescience Indust credited Credentialing Register

Subject to the requirements of this Contract and any Law, the Supplier shall be entirely
responsible for the employment and condiions of service of Staff. The Supplier shall
ensure that such conditions of employment are consistent with its obligations under
this Confract,

The Supplier will employ sufficient Staff to ensure thal it complies with its obligations
under this Contract.  This will include, but not be limited to, the Supplier providing a
sufficient reserve of trained and competent Staff to supply the Goods andfor provide
the Services during Staff holidays or absence.

The Supplier shall usa reasonable endeavours to ensure the continuity of all Staff n
the provision of the Services and. where any member of Staff is designated as key to
the provision of the Services as set out in the Specification or as otherwise agreed
between the Parties in writing, any redeployment andfor replacemeant of such member
of Staff by the Supplier shall be subject to the prior written approval of the Authority,
such approval not to be unreasonably withheid or delayed.

The Supplier shall ensure that all Staff are aware of, and al all times comply with, the
Policies.

The Supplier shall:

5.5.1 employ only those Staff who are careful, skilled and experienced in the duties

reguired of them:

22



56

5.7

5.8

5.9

5.5.2

553

554

5.5.5

ensure that every member of Staff is properly and sufficiently trained and
instructed;

ensure all Staff have the qualifications to carry out their duties;

raintain throughout the Term all appropriate licences and registrations with
any relevant bodies (at the Supplier's expense) in respect of the Staff;

ensure all Staff comply with such registration, continuing professional

development and training requiramants or recommendations appropriate (o
their rale including those from time to time issued by the Depariment of
Health or any relevant regulatory body or any industry body in relation to such
Staff; and

556 comply with the Authorily's staff veling procedures and other staff
protocals, as may be relevant to this Contract and which are notified to the
Supplier by the Authority in writing.

The Supplier shall not deploy in the provision of the Services any person who has
sufferad from, has signs of, is under treatment for, or who is suffering from any medical
condition which is known to, or does potentially, place the health and safety of the
Authorty's staff, patients, service users or visitors at risk unless otherwise agreed in
writing with the Authority.

The Supplier shall ensure that all potential Staff or persons performing any of the
Servicas during the Term who may reasonably be expected in the course of performing
any of the Services under this Confract to have access to or come into contact with
children or other vulnerable persons andfior have access o or come into contact with
pErsons receiving health care services:

571 are questionad concerming their Convictions; and

5:7.2 obtain appropriate disclosures from the Disclosure and Barring Service (or

other approgriate body) as required by Law andfor the Policies before the
Supplier engages the potential staff or persons in the provision of the
Services,

The Supplier shall take all necessary steps o ensure that such potential staff or
persons oblain standard and enhanced disclosuras from the Disclosure and Barring
Service (or other appropriate body) and shall ensure all such disclosures are kept up
to date. The oblaining of such disclosures shall be at the Supplier's cost and expense.

The Supplier shall ensure that no person s employed or otherwise engaged in the
provision of the Services without the Authority's prior written consent if:

581 the person has disclosed any Convictions upon being guestioned about their

Convictions in accordanca with Clause 5.7 .1 of this Schedule 2:

582 the person is found to have any Convictions following receipt of standard

andfor enhanced disclosures from the Disclosure and Barring Service (or
other appropriate body) in accordance with Clause 5.7 2 of this Schedule 2;
or
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5.10

a1

5.12

5.13

5.14

593 the person fails to obtain standard and’or enhanced disclosures from the

Disclosura and Barring Service (or other appropriate body) upon request by
the Supplier in accordance with Clause 5.7.2 of this Schedule 2.

In addition o the requirements of Clause 5.7 to Clause 5.2 of thiz Schedule 2, where
the Services are or inciede regulated activities as defined by the Safeguarding
Yulnerable Groups Act 2006 the Supplier:;

5.10.1 warrants that it shall comply with all reguirements placed on it by the

Safeguarding Vulnerable Groups Act 2006;

5.10.2 warrants that at all times it has and will have no reason to believe that any

member of Staff is barred in accordance with the Safeguarding Vulnerable
Groups Act 2006; and

5.10.3 shall ensure thal no person is employed or otherwise engaged in the

provision of the Services if that person is barred from carrying out, or whose
previous conduct or records indicate that they would not be suitable to carry
out, any regulated activities as defined by the Safeguarding Vulnerable
Groups Act 2006 or may present a risk to patients, service users or any other
pETSon.

The Supplier shali ensure that the Authority is kept advised at all times of any member
of Staff who, subseguent to their commencement of employment as a member of Staff
receives a Conviction or whose previous Convictions become known to the Supplier or
whose conduct or records indicate that they are not suitable lo camy out any regulated
activities as defined by the Safeguarding Vulnerable Groups Act 2006 or may present
a risk to patients, sarvice users or any other person. The Supplier shall only be entitied
to continue to engage or employ such member of Staff with the Authority's written
consent and with such safeguards being put in place as the Authority may reasonably
request, Should the Authorty withhold consent the Supplier shall remove such
member of Staff from the provision of the Services forthwith.

The Supplier shall immediately provide to the Authorty any information that the
Authonty reasonably requests 1o enable the Authority to satisfy itsell that the
obligations set out in Clause 5.7 1o Clause 5.11 of this Schedule 2 have been met,

The Authority may at any time request that the Supplier remove and replace any
member of Staff from the provision of the Services, provided always that the Authority
will act reasonably in making such a request. Prior to making any such request the
Authornty shall raise with the Supplier the Authority's concems regarding the member
of Staff in guestion with the aim of seeking a mutually agreeable resolution. The
Authority shall be under no obligation to have such prior discussion should the Authority
hawve concerns regarding patient or service user safety.

Linless otherwise confirmed by the Authority in writing, the Supplier shall ensure full
compliance (to include with any implementation timelines) with any Guidance issued
by the Department of Health and Social Care andfor any requirements and/or Policies
issued by the Authorty (to include as may be set out as part of any procurement
documenis leading to the award of this Contract) in relation to the adoption of, and
compliance with, any scheme or schemes o vernfy the credentials of Supplier
represeniatives that visit NHS premises (to include use of the Lifescience Industry
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5.15

5.16

5.7

5.18

5.19

6.1

6.2

Accredited Credentialing Register). Once compliance with any notified implementation
timelines has been achieved by the Supplier, the Supplier shall, durng the Temn,
maintain the required level of compliance in accordance with any such Guidance,
requirements and Polices.

Supplier Personnel shall be subject to pre-employment chacks that include, as a
minimum: verfication of identity, amployment history, unspent criminal convictions and
rght to work, as detailed in the HMG Baseline Personnel Security Standard
personnelsecurity-standard), as may be amended or replaced by the Government from
time to time.

The Supplier shall agree on a case-by-case basis which Supplier Personnel roles
which require specific government National Security Vetting clearances (such as "SC')
including system adminisirators with privileged access to IT systems which store or
process Authority Data,

The Supplier shall prevent Supplier Personnel who have not yet received or are unable
to obtain the security clearances required by this clause from accessing systems which
store, process, or are used o manage Authorty Dala, or from accessing Authorily
premises, except where agreed with the Autharity in writing.

All Supplier Personnel that have the ability to access Authority Data or systems halding
Autharity Data shall underge regular training on secure information management
principles. Linless otherwise agreed with the Authorily in writing, this training must be
undertaken annuakly.

Whera Supplier Personnel are granted the ability 1o access Authority Data or systems
holding Authority Data, those Supplier Personnel shall be granted only those
permissions necessary for them o carry oul their duties. When stalf no longer need
such access or leave the organisation, their access rights shall be revaked within one
(1) Business Day.

Business continuity

The Supplier shall use reasonable endeavours to ensure its Business Continuity FPlan
operates affectively alongside the Authority’s business continuity plan whera relevant
to the supply of the Goods and the provision of the Services. The Supplier shall also
ansure that its Business Continuity Plan comiplies on an ongoing basis with any specific
business continuity requirements, as may be set out in the Specification.

Throughout the Term, the Supplier will ensure its Business Continuity Plan provides
for continuity during a Business Continuity Event. The Supplier confirms and agrees

such Business Continuity Plan details and will continue to detail robust arrangemeants
that are reasonable and proponionale 1o:

6.2.1 the crticality of this Contract to the Authority; and
6.2.2 the size and scope of the Supplier's business operations,

regarding continuity of the supply of the Goods and the provision of the Services
during and following a Business Continuity Event.
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6.3

6.4

6.5

6.6

71

7.2

7.3

7.4

The Supplier shall test its Business Continuity Plan at reasonable intervals, and in any
avent no less than once avery twelve (12) months or such other period as may be
agreed between the Paries taking into account the criticality of this Contract 1o the
Authority and the size and scope of the Supplier's business operations. Tha Supplier
shall promptly provide to the Authonty, at the Authority's written request, copies of its
Business Continuity Plan, reasonable and proportionate documentary evidence that
the Supplier tests its Business Continuity Plan in accordance with the requirements of
this Clause 6.3 of this Schedule 2 and reasonable and proportionate information
regarding the cutcome of such tests. The Supplier shall provide to the Authority a copy
of any updated or revised Business Continuity Plan within fourteen (14) Business Days
of any material update or revision to the Business Continuity Plan.

The Authorily may suggest reasonabie and proportionate amendments to the Supplier
regarding the Business Continuity Plan at any time. Where the Supplier, acting
reasonably, deems such suggestions made by the Authority to be relevant and
appropriate, the Supplier will incornporate inte the Business Continuity Plan all such
suggestions made by the Authority in respect of such Business Continuity Plan. Should
the Supplier not incorporate any suggestion made by the Authority into such Business
Continuity Plan it will explain the reasons for not daing 50 1o the Authority,

Should a Business Caontinuity Event occur at any time, the Supplier shall implement
and comply with its Business Continuity Plan and provide regular written reports [o the
Authority on such implemeantation.

Dwring and following a Business Continuity Event, the Supplier shall use reasonable
endeavours to conlinue to supply the Goods and provide the Services in accordance
with this Contract.

The Authority's obligations

Subjecd to the Supplier supplying the Goods and providing the Services in accordance
with this Contract, the Authority will pay the Supplier for the Goods andlor Services in
accordance with Clause 9 of this Schedule 2.

The Autharity shall, as appropriate, provide copies of or give the Suppher access to
such of the Policies that are relevant o the supply of the Goods and the provision of
the Services.

The Authority shall comply with the Authority's Obligations, as may be referrad to in
the Key Provisions,

The Authonty shall provide the Supplier with. any reasonable and proporlionate
cooperation necessary to enable the Supplier lo comply with its obligations under this
Confract. The Supplier shall at all limes provide reasonable advance written notification
to the Authorty of any such cooperalion necessary in circumstances where such
cooperation will require the Authority o plan for and/or allocate specific resources in
order to provide such cooperation.

Contract managemant

Each Party shall appoint and retain a Contract Manager who shall be the primary point
of contact for the other Party in relation to matters arising from this Contract. Should
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8.2

8.3

8.4

8.9

the Contract Manager be replaced, the Party replacing the Contract Manager shall
promptly inform the other Party in writing of the name and contact details for the new
Contract Manager. Any Contract Manager appointed shall be of sufficient seniority and
experience to be able to make decisions on the day-to-day operation of the Contract.
The Supplier confirms and agrees that it will be expected to work closely and cooperate
fully with the Authority's Contract Manager.

Each Pary shall ensure that its representatives (to inciuede, without limitation, its
Contract Manager) shall attend review meetings on a regular basis 1o review the
performance of the Supplier under this Contract and to discuss matters arsing
generally under this Contract. Each Parly shall ensure that those attending such
meelings have the authority to make decisions regarding the day-to-day operation of
the Contract. Review meelings shall take place at the frequency specified in the
Specification. Should the Specification not state the frequency, then the first such
meeting shall take place on a date to be agreed on or around the end of the first month
after the Commencement Date. Subsequent meetings shall take place at monthly
intervals or as may otherwise be agreed in writing between the Parlies,

Two weeks prior to each review meeting {or at such time and freguency as may be
specified in the Specification) the Supplier shall provide a written contract management
report 1o the Authority regarding the supply of the Goods, the provision of the Senvices
and the operation of this Contract, Unless otherwise agreed by the Parties in writing,
such contract management report shall contain:

B.3.1 details of the perdformance of the Supplier when assassed in accordance with

the KPIs since the last such performance report;

8.3.2 details of any complaints by the Authority regarding the supply of Goods or

provision of Services and any complaints from or on behalf of patients or
other service users, their nature and the way in which the Supplier has
responded to such complaints since the |last review meeting written report;

8.3.3 the information specified in the Specification;

8.34 a status report in relation to the implementation of any current Remedial

Proposals by either Parly; and

B.3.5 such other information as reasonably required by the Authorily.

Unless specified otherwise in the Specification, the Aulhority shall take minutes of each
review meating and shall circulate draft minutes to the Supplier within a reasonable
time following such review meeting. The Suppher shall inform the Authority in writing
of any suggested amendments 1o the minutes within five (5) Business Days of receipt
of the draft minutes. If the Supplier does not respond to the Authority within such five
{5) Business Days the minutes will be deemed to be approved. Where there are any
differences in interpretation of the minutes, the Parties will use their reasonable
endeavours to reach agreement. If agreement cannot be reached the matter shall be
referred to, and resolved in accordance with, the Dispute Resolution Procedure.

The Supplier shall provide such management information as the Authority may request
from time to time within seven (7) Business Days of the date of the request, The
Supplier shall supply the management information to the Authority in such form as may
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8.6

8.7

8.8

8.1
8.2

be specified by the Authority and, where requested to do so, the Supplier shall also
provide such management information to another Contracting Authority, whose rola it
5 o analyse such management infarmation in accordance with UK govermnment policy
(to include, wilthout limitation, for the pumposes of analysing public sector expenditure
and planning future procurement activities) ("Third Party Body"). The Suppler
confirns and agrees that the Authority may itself provide the Third-Party Body with
management information relating to the Goods and Services purchased, any payments

made under this Contract, and any other information relevant to the operation of this
Contract.

Upon recaipt of management information supplied by the Supplier to the Authority
andlor the Third-Party Body, or by the Authority to the Third-Party Body, the Parties
hereby consent to the Third-Party Body and the Authority:

8.6.1 storing and analysing the management information and producing statistics;

andl

8.6.2 sharing the management information or any statistics produced using the

management information with any other Contracting Authority.

If the Third Party Body and/or the Authority shares the management information or any
other information provided under Clause 8.6 of this Schedule 2, any Contracling
Authority receiving the management information shall, where such management
information s subject to obligations of confidence under this Contract and such
management information is provided direct by the Authority to such Contracting
Authority, be informed of the confidential nature of that information by the Authority and
shall be requested by the Authority not to disclose it to any body thal is not a
Confracting Authority (unless required to do so by Law).

The Authority may make changes to the type of managemenlt information which the
Supplier is required to supply and shall give the Supplier at least one (1) month's written
notice of any changes.

Price and payment
The Contract Price shall be calculated as sat out in the Commercial Schedule.

Unlass otherwise stated in the Commercial Schedule the Contract Price:
9241 shall remain fixed during the Term; and

922 in respact of the Goods, is the entire price payable by the Autharity to the
Supphier in respect of the provision of the Goods and includes, without
firmitabion;

i packaging, packing materals, addressing. labelling, loading,
delivery to and unloading at the delivery location, the costs of any
import of export licences, all appropriale taxes (excluding VAT),
duties and tariffs, any expenses arsing from import and export
administration, any installation costs and associated works, the
costs of all associated documentation and information supplied or
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8.3

923
9.2.4
825

made accessible to the Authority in any media, and any training in
relation 1o the use, storage, handling or operation of the Goods;

{ii} any royalties, licence fees or simiar expenses in respect of the
making, use or exarcise by the Supplier of any Intellectual Property
Rights for the purposes of performing this Contract, and any licence
rights granted to the Authority in accordance with Clause 11 of this
Schadule 2; and

{iii) costs and expansas in relation to supplies and materiais used by
the Supplier or any third party in the manufacture of the Goods, and
any other cosls incurred by the Supplier in association with the
manufacture, supply or instaliation of the Goods; and

in respect of the Services:
shall be payable from the Actual Services Commencement Date; and

is the antire price payable by the Authority to the Supplier in respect of the
Services and includes, without imitation, any royalties, licence fees, supplies
and all consumables usad by the Supplier, travel costs, accommodation
expensas, the cost of Stalf and all appropriate taxes (exciuding VAT), duties
and tariffs and any expenses arising from import and export administration.

Unless stated otherwise in the Commercial Schadule:

8.3.1

8.3.2

8.3.3

where the Key Provisions confirm that the payment profile for this Contract
is monthly in arrears, the Supplier shall invoice the Autharity, within fourteen
(14} days of the end of each calendar month, the Contract Price in respect of
the Goods supplied or the Services provided In compliance with this Conltract
in the precaeding calendar manth;

where Consigned Goods are to be provided by the Supplier in accordance
with the Key Provisions, the Supplier shall invoice the Authority in relation to
such Consigned Goods in accordance with the relevant Key Provision
applicable to such Consigned Goods; or

wheare Clauses 9.3.1 or 9.3.2 of this Schedule 2 do not apply, the Supplier
shall invoice the Authority for the Goods or Services at any time following
completion of the supply of the Goods or the provision of the Services In
compliance with this Contract.

Each invaice shall contain such information and be addrassed to such indwidual as
the Authority may inform the Supplier from time to time,

9.4

9.5

The Contract Price is exclusive of VAT, which, if propery chargeable, the
Authority shall pay at the prevailing rate subject to receipt from the Supplier of
a valid and accurate VAT invoice. Such VAT invoices shall show the VAT
calculations as a separate line item.

Where the Contract Price is or may bacome subject to any pricing requirements
of any voluntary andfor statulory pricing regulation schemes, the Parties shall



9.6

9.7

9.8

9.9
9.9.1

0.9.2

9.10

9.1

comply with such pricing requirements as required by Law from time to time
and specifically as required by the statutory pricing regulation scheme {and any
future regulation) or 1o the extent applicable to the Supplier from time 10 time
as an industry member of a voluntary scheme, including any reductions in price
by reason of the application of such schemes,

The Authority shall verify and pay each valid and undisputed invoice received
in accordance with Clause 9.3 of this Schedule 2 within thirty (30) days of
raceipt of such invoice at the latest. However, the Authorly shall use its
reasonable endeavours 1o pay such undisputed invoices sooner in accordance
with any applicable government prompt payment targets. If there is undue delay
in verifying the invoice in accordance with this Clause 9.6 of this Schedule 2,
the invoice shall be regarded as valid and undisputed for the purposes this
Clauze 9.6 afler a reasonable time has passed.

Where the Authority raises a query with respect to an invoice the Parties shall
fizise with each other and agree a resclulion to such guery within thirty (30)
days of the query being raised. If the Parties are unable to agree a resolution
within thirty (30) days the query shall be referred to dispute resolution in
accordance with the Dispute Resolution Procedure, For the avoidance of
doubt, the Authority shall not be in breach of any of any of its payment
obligations under this Contract in relation to any querned or disputed invoice
sums unless the process referred to in this Clause 8.7 of this Schedule 2 has
been followed and il has been determined that the queried or disputed invoice
amount is properly due to the Supplier and the Authority has then failed to pay
such sum within a reasonable period following such determination.

The Supplier shall pay to the Authority any service credits andior other sums
andfor deductions (10 Include, without limitation, deductions relating to a
raduction in the Contract Prica) that may become due in accordance with the
provisions of the Specification. For the avoidance of doubt, the Authority may
invoice the Supplier for such sums or deductions at any time in the event that
they have nol automatically been credited to the Authority in accordance with
the provisions of the Specification. Such invoice shall be paid by the Supplier
within 30 days of the date of such invoice.

The Authority reserves the right to set-off:

any manies due to the Supplier from the Authority as against any mones due
to the Authority from the Supplier under this Contract; and

any monies due to the Authority from the Supplier as against any monies due
to the Supplier from the Authonty under this Contract,

Where the Authority is entithed to receive any sums (including, without limitation,
any costs, charges or expensas) from the Supplier under this Contract, the
Authority may invoice the Supplier for such sums. Such invoices shall bae paid
by the Suppler within 30 days of the dale of such invoice,

if a Party fails to pay any undisputad sum properly due to the other Party under
this Contract, the Party due such sum shall have the right 1o charge interest on
the owerdue amount at tha applicable rate under the Late Paymenl of

. e
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10

10.1

Commercial Dabts {Interest) Act 1898, accruing on a daily basis from the dua
date up to the date of actual payment, whathar before or after judgment

Warranties

The Supplier warrants and underakes that:

10.1.1

10.1.2

10.1.3

1014

10.1.5

10.1.6

10.1.7

10.1.8

10.1.8

the Goods shall be suitable for the purposes andfor treatments as referred
to in the Specification, be of salisfactory quality, fit for their intended purpose
and shall comply with the slandards and requirements sef oul in this
Contract,

unless otherwise confirmed by the Authority in writing (to include, without
limitation, as part of the Specification), it will ensure that the Goods and any

products purchased by the Supplier partially or wholly for the purpose of
providing the Services comply with requirements five (3) to eight (8), as sel
out in Annex 1 of the Cabinet Office Procurement Policy MNole =
Implementing Article & of the Energy Efficiency Directive (Action Note 07/14

3" June 2014), to the extent such requirements apply to the relevant Goods;

it shall ensure that prior to actual delivery to the Authority the Goods are
manufactured, stored and/or distributed using reasonable skill and care and
in accordance with Good Industry Practice;

without prejudice 1o the genarality of the warranty at 10.1.3 of this Schedule
2, it shall ensure that, the Goods are manufactiured, stored and/or distributed
in accordance with good manufacturing practice andior good warehousing
practice and'or good distribution practice, as may be defined under any Law,
Guidance andior Good Industry Practice relevant to the Goods, and in
accordance with any specific instructions of the manufacturer of the Goods;

it shall ensure that all facilities used in the manufaciure, slorage and
distribution of the Goods are kept in 2 slate and condition necessary to
enable tha Suppher to comply with its obiigations in accordance with this
Contract;

it has, or the manufacturer of the Goods has, manufacturing and
warehousing capacily sufficient to comply with its obligations under this
Contract;

it will ensure sufficient stock levels to comply with its obligations under this
Caontract;

it shall enzure that the transport and defivery of the Goods mean that they
are delivered in good and useable condition;

where the Goods are required o be stored at a certain temperature, it shall
provide, or shall procure the provision of, complete and accurate
temperature records for each delivery of the Goods during the parod of
transport and'or storage of the Goods from the point of manufacture to the
point of delivery to the Authority;

I
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10.1.10

1011

10.1.12

10.1.13

10.1.14

101,15

10.1.16

16117

13.1.18

10.1.19

10.1.20

where there is any instruction information, including without limitation patient
information leaflets, that accompany the Goods, it shall provide a sufficient
number of copies to the Authority and provide updated copies should the
instruction Information change at any time during the Tarm;

all Goods delivered to the Authority shall comply with any sheif life
raquirements set cut in the Specification;

it shall not make any significant changes to the Goods without the prior
written consant of the Authority, such consent not to be unreasonably
withheld or delayed;

any equipment it uses in the manufacture, delivery, or installation of the
Goods shall comply with all relevant Law and Guidance, be fit forits intended

purpose and maintained fully in accordance with the manufaciurer's
specification;

it has and shall as ralevant mainlain all fAghts, consents, authorisations,
licences and accreditations required to supply the Goods;

it has, and shall ensure its Staff shall have, and shall maintain throughout the
Term, all appropriate licences and registrations with the relevant bodies to
futfil its obligations under this Contract;

it has all rights, consents, authonsations, licences and accraditations
required to provide the Services and shall mainfain such consents,
authorisations, licences and accreditations throughout the Term;

it has and shall maintain a propery documented system of quality controls
and processes covering all aspects of its obligations under this Contract
andfor under Law and/or Guidance and shall at all times comply with such
quality controls and processes,

it shall not make any significant changes 1o its system of quality controls and
processes in relation to the Goods and/or Services without notifying the
Authority in writing at least twenty one (21) days in advance of such change
{such notfice to include the details of the consequences which follow such
change being implemented);

where any act of the Supplier requires the notification to andlor approval by
any. regulatory or other competent body in accordance with any Law and
Guidance. the Supplier shall comply fully with such nolification andfor
approval requirements;

racaipt of the Goods andfor Services by or on behalf of the Authority and use
of the Goods and/or deliverables or of any other item or information supplied
or made available to the Authority will not infringe any third party rights, to
include without limitation any Intelectual Propery Rights:;

a2



10.1.21

10.1.22

it will comply with all Law, Guidance, Policies and the Supplier Code of
Conduct in =0 far as iz relevant to the supply of the Goods andlor the
provision of the Services;

it will provide the Services using reasonable skill and care and in accordance

with Good Industry Practice and shall fulfil all requirements of this Contract using

10.1.23

10.1.24

10.1.25

10.1.26

10.1.27

101,28

10.1.29

appropriately skilled, trained and experancad staff;

untess otherwise set out in the Specification andfor as otherwise agreed in
writing by the Parties, it has andfor shall procure ali resources, equipment,
consumables and other items and facilities required to provide the Services;

without limitation to the generality of Clause 10.1.21 of this Schedule 2. i
shall comply with all health and safety processes, requirements safeguards,
controls, and training obligations in accordance with its own operational
procedures, Law, Guidance, Policies, Good Industry Practice, the
requirements of the Specification and any notices or instructions given to the
Supplier by the Authonty and/or any competent body, as relevant to the

supply of the Goods, the provision of the Services and the Supplier's access
to the Premises and Locations in accordance with this Contract;

without prejudice to any specific notification requirements sel out in this
Contract, it will promptly notify the Authority of any health and safety hazard
which has arisen, or the Supplier is aware may arise, in connection with the
Goods andfor the performance of the Services and take such steps as are
reasonably necessary to ensure the health and safety of persons likely o be
affected by such hazards:;

any equipmeant it uses in the provision of the Services shall comply with all
relevant Law and Guidance, be fit for its intended purpose and maintained
fully in accordance with the manufacturer's specification and shall remain the
Suppliers risk and responsibility at all ttmes;

unkess otherwise confirmed by the Authority in writing (o include, without
limitation, as part of the Specification). it will ensure thal any products
purchased by the Supplier partially or whaolly for the purposes of providing
the Services will comply with requirements five (5) to eight (B}, as set out in
Annex 1 of the Cabinet Office Procurement Policy Mote - Implementing
Artiche 6 of the Energy Efficiency Directive (Action Note 07/14 3rd June 2014),
to the extent such requirements apply lo the relevant products being
purchased;

it shall use Good Industry Practice to ensure that any information and
communications technology systems andlor related hardware andior
software it uses are fres from corrupt dala, viruses, worms and any olher
computer programs of code which might cause harm or disruption to the
Authority’s infarmation and communications technology systems:

it shall: {iY comply with all relevant Law and Guidance and shall use Good
Industry Practice to ensure that there is no slavery or human trafficking in its

-
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10.1.30

10.1.31

10.1.32

10.1.33

10.1.34

101,35

10.1.36

10.1.37

10.1.38

10.1.39

supply chains; and (i} nodify the Authority Enmediately if it becomes aware of
any actual or suspacted incidents of slavery or human trafficking in its supply
chains;

it shall at all imes conduct its business in a manner that is consistant with
any anti-slavery Policy of the Autharity and shafl provide to the Authonty any
reports or other information that the Authority may request as evidence of the
Suppliers compliance with this Clause 10.1.29 and/or as may be requested
or otherwise raquired by the Authorily in accordance with its anti-slavery
Policy;

it will fully and promplly respond o all requests for information andior
requests for answers to questions regarding this Contract, the Goods, the
provision of the Services, any complaints and any Disputes at the frequency,
in the timeframes and in the formal as requested by the Authority from time
to time {acting reasonably);

all information Included within the Supplier's responses to any documents
issued by the Authority as part of the procurement relating to the award of
this Contract (to include, without imitation, as referred to in the Specification
and Commercial Schedule) and all accompanying matenals is accurate;

it has the right and authority to enter into this Contract and that it has the
capability and capacity to fulfil its obligations under this Contract;

it is a properly constiluted entity and it is fully empowered by the terms of its
constitutional documents to enter info and 1o carry out s obligations under
this Contract and the documents referred to in this Contract;

all necessary actions o authorise the execubion of and performance of its
obligations under this Contract have been taken before such execution;

thare are no panding or threatened actions or proceadings before any courl
or administrative agency which would materially adversely affect the financial
condifion, business or operations of the Supplier;

there are no material agreements existing to which the Supplier is a parly
which prevent the Supplier from entenng into or complying with this Contract;

it has and will continue to have the capacity, funding and cash flow to meet
all its obligations under this Contract; and

it has satisfied itself as to the nature and extent of the risks assumed by it
under this Contract and has gathered all information necassary to perform its
obligations under this Contract and all other obligations assumed by it

10,2 Where the sale, manufacture, assembly, imporation, storage, distibution, supply,
delivery, or installation of the Goods under this Contract retates to medical devices
and/or medicinal products (both as defined under any relevant Law and Guidanca), the
Supplier warrants and underakes that it will comphy with any such Law and Guidance
relaling to such activities in relation to such medical devices and/or medicinal products
In particular, but without limitation, the Supplier warranis that;
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10.3

104

105

10.2.1 at the point such Goods are supplied to the Authority, all such Goods which
are medical devices shall have valid CE marking as required by Law and
Guidance and that all relevant marking, authorisation, registration, approval
and documentalion requirements as required under Law and Guidance
relating to the sale, manufaclure, assembly, importation, storage,
distribution, supply, delivery, or installation of such Goods shall have been
complied with. Without limitation to the foregoing provisions of this Clause
10.2 of this Schedule 2, the Supplier shall, upon written request from the
Authority, make available to the Authority evidence of the grant of such valid
CE marking, and evidence of amy other authorisations, registrations,
approvais or documaniation reqguined;

10.2.2 at the point such Goods are supplied to the Authorily, all such Goods which
are medicinal products shall have a valid marketing authorisation as required
by Law and Guidance in order to supply the Goods to the Authority and that
all relavant authorisation, labeiling, registration, approval and documentation
requirements as required under Law and Guidance relating to the sale,
manufacture, assembly, imporation, storage, distribution, supply or delivery
of such Goods shall have been complied with, Without limitation 1o the
foregoing provisions of this Clause 10.2 of this Schedule 2, the Supplier
shall, upon written request from the Authority, make available to the Authority
evidence of the grant of any required valid marketing authorisation,

and evidence of any other autharisations, labelling, registrations, approvals
or documeantation required; and

10.2.3 it shall maintain, and no later than any due date when it would otherwisa
expire, obtain a renewal of, any authorisation, registration or approval
{including without limitation CE marking andfor marketing authorisation)
required in relation to the Goods in accordance with Law and Guidanae until
such time as the Goods expire or the Authority nofifies the Supplier in writing
that it has used or disposed of all units of the Goods supplied under this
Contrack.

If the Supgplier is in breach of Clause 10,2 of this Schedule 2, then, without prejudica to
any other right or remedy of the Authority, the Authornty shall be entitled to reject andfor
return the Goods and the Supplier shall, subiect to Clause 13.2 of this Schedule 2,
indemnify and keep the Authority indemnified against, any loss, damages, costs,
expenses  (including without limitation legal costs and expenses). claims or
proceedings suffered or incurred by the Authority as a result of such breach,

The Supplier agrees to use reasonable endeavours to assign to the Authority upon
request the benefit of any warranty, guarantee or similar right which it has against any
third party manufacturer or supplier of the Goods in full or part.

The Supplier warrants that all information, data and other records and documents
required by the Authorty as set out in the Specification shall be submitted to the
Authornty in the format and in accordance with any timescales set ool in the
Specification.
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10.6

10.7

10.8

Without prejudice to the generality of Clause 10.5 of this Schedule 2, the Supplier
acknowledges that a fallure by the Supplier following the Aclual Services
Commencemeant Date to submil accurate invoices and other information on ime to the
Authority may rasull in the commissioner of health services, or other anlity responsible
for reimbursing costs to the Authority, delaying or failling to make relevant payments to
the Authority. Accordingly, the Supplier warrants that, from the Actual Services
Commencement Date, it shall submit accurate invoices and other information on time
to the Authority.

The Supplier warrants and underakes to the Authority that it shall comply with any
eProcurement Guidance as it may apply to the Supplier and shall camy out all
reasonable acts required of the Supplier io enable the Authority to comply with such
eProcurement Guidance.

The Supplier warrants and undertakes to the Authority thal, as at the Commencement
Date, it has notified the Authority in writing of any Occasions of Tax Non-Compliance
or any litigation that it is involved in that is in connection with any Occasions of Tax
Non Compliance. If, at any point during the Term, an Occasion of Tax Non-Compliance
occurs, the Supplier shall:

10.8.1 nolify the Authority in wrifing of such fact within five (5) Business Days of its

oocurmence; and

10.8.2 promplly provide to the Authority:

{1} details of the steps which the Supplier is taking to address the
Occasion of Tax Non-Compliance and to prevent the same from
recurring, together with any mitigating factors that it considers
relevant; and

(liy such other information in relation W the Occasion of Tax
NonCompliance as the Authority may reasonably require.

10.8A Where the Supplier {or its Sub-contractor) have included one or more people that are

non-parmanent members of staff that are not on the Supplier's (or its Sub-contractor)

payroll (“"Contractor(s)™) to fulfil its service obligations under this Contract, the Supplier

shall be fully responsible for and shall indemnify the Authority for;

i. any proceedings, claims or demands by any third party (including specifically, but
without limitation, HMRC and any successor, equivalent or related body pursuant
to the |R35 legislation andior any of the provisions of Income Tax Reqgulations);

ii. anyincome tax, National Insurance and social security confributions and any other
liability, deduction, contribution, assessment or claim arising from or made in
connection with either the performance of the services or any payment or benefil
received by the Contractor in respect of the services, where such recovery is not
prohitited by law; and

lil, all reasonable costs, expenses and any penalty, fine or interest incurred or payable
by the Authorty in conneclion with or in consequence of any such liability,
deduction, contribution, assessment or claim.

1088  The Authority may at its option satisfy such indemnity (in whole or in part) by way of

deduction from payments due to the Supplier.
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10.8C The Supplier warrants that it is not, nor will i prior o the cessation of this Contract,

become a managed service company, within the meaning of section 618 of the
Income Tax (Earnings and Pensions) Act 2003.

10,80 The Supplier shall monitor the provision of the services and notify the Authority where

1"

11.2

12
12.1

it considers that the activity of the Authority may impact the Suppliers’ (or its
Subcontracior) IR35 assessment in redation to the Contractors.

10.8 The Suppher further warrants and undertakes to the Authority that it will inform
the Authority in writing immediately upon becoming aware that any of the
warranties sel out in Clause 10 of this Schedulz 2 have been breached or there
i a risk that any warranties may be breached.

10010 Any warranties provided under this Contract are both independent and
cumulative and may be enforced independently or collectively at the sole
dizcretion of the enforcing Party.

Intellectual pro

Unless specified otherwise in the Specification, the Supplier hereby grants to the
Authority, for the life of the use of Goods by the Authority, an irevocabile, royalty-free,
non-exclusive licence of any Infellectual Property Rights required for the purposes of
receiving and using, and to the extent necessary to receive and use, the Goods (to

include any associated technical or other decumentation and information supplied or
made accessible to the Authority in any media) in accordance with this Contract,

Unlass specified otherwise in the Key Provisions andfor in the Specification, the
Supplier hereby grants to the Authority, for the life of the use by the Authority of any
deliverables, material or any other output supplied to the Authority in any format as part
of the Sarvices, an irrevocable, royally-free, non-exclusive licence to use, modily, adapt
or enhance such items in the course of the Authority's normal business operations. For
the avoidance of doubt, unless specified otherwise in the Key Provisions andfor in the
Specification, the Authority shall have no rights to commercially exploit (e.g. by seiling
to third parties) any deliverables, malter or any other output supplied to the Authority
in any format as part of the Services.

Indemnity
The Supplier shall be lkable to the Authornty for, and shall indemnify and keep the

Authority indemnified against, any loss, damages, costs, expanses {including without
limitation legal costs and expenses), caims or proceedings in respect of;

1244 any injury or allegation of injury to any person, including injury resulting in
death;

12.1.2 any loss of or damage to propery (whether real or personal);
1213  any breach of Clause 10.1.20 andl/or Clause 11 of this Schedule 2; andior

12.1.4 any failure by the Supplier to commence the delivery of the Services by the
Services Commencament Date;
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12.2

123

13
131

132

13.3

MHS T

that arise or result from the Supplier's negligent acts or omissions or breach of contract
in connaction with the performance of this Contract including the supply of Goads and
praovision of the Services, excepl to the extent thal such loss, damages. cosls,
expenses (including without limitation legal costs and expenses), claims or
praceedings have been caused by any acl or omission by, or on behalf of, or in
accordance with the instructions of, the Authority.

Liability under Clauses 12.1.1, 12.1.3 and 17,13 of this Schedule 2 and Clause 2.6 of
Schedule 3 shall be unlimited. Liability under Clauses 3.9.4, 10.3, 1212 and 12.1.4

of this Schedule 2 shall be subject o the imitation of liability set out in Clause 13 of
this Schedule 2.

In refation to all third party claims against the Authority, which are the subject of any
indemnity given by the Supplier under this Contract, the Auwthority shall use its
reasonable endeavours, upon a written request from the Supplier, to transfer the
conduct of such claims to the Supplier unless restricted from doing so. Such restrictions
may include, without limitation, any restrictions:

1231 relating 1o any legal, regulatory, governance, information govermance, or

confidentiality obligations on the Authonty, andfor

12.3.2 relating to the Authority’s membership of any indemnity andfor risk poaling

arrangements,

Such transfer shall be subject to the Parties agreeing appropriate lerms for such
conduct of the third party claim by the Supplier (1o inclede, without limitation, the right
of the Authority to be informed and consulted on the ongoing conduct of the claim
following such transfer and any reasonable cooperation required by the Supplier from
the Authority).

MNothing in this Contract shall exclude or restrict the lability of either Party:

13.1.1 for death or personal injury resulting from its negligence;
131.2 for fraud or fraudulent misrepresentation; or

1313 in any other circumstances where liability may not be limited or excluded

under any applicable law.

Subject to Clauses 12.2, 13.1, 13.3 and 13.5 of this Schedule 2, the tolal liability of
each Party to the other under or in connection with this Contract whether ansing in
contract, forl, negligence, breach of statutory duty or otherwise shall be limited in
aggregate to the greater of: (a) five million GBP (£5,000,000); or (b) one hundrad and
twenty five percent (125%) of the total Contract Price paid or payable by the Authority
to the Supplier for the Goods and Services.

There shall be no right to claim losses, damages andfor other costs and expenses
under or in connection with this Contract whether arising in contract (to include, without
limitation, under any relevant indemnity), tort, negligence, breach of statutory duty or
otherwise to the extent that any losses, damages and/or other costs and expenzes
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134

13.5

claimed are in respect of loss of production, loss of business opportunity or are in
respect of indirect loss of any nature suffered or alleged. For the avoidance of doubd,
without limitation, the Parties agree that for the purposes of this Contract the following
costs, expenses andior loss of income shall be direct recoverable losses (lo include
under any relevant indemnity) provided such costs, expenses andfor loss of income
are propery evidenced by the claiming Party:

1331

133.2

13.3.3

1334

1335

extra costs incurred purchasing replacement or alfernative goods andfor
services,

costs incurred in retation to any product recall;

cosls associated with adwising, screening. testing, treating, retreating or
otherwise providing healthcare to patients;

the costs of extra management time; and/or

loss of income due toan inability to provide health care services,

in each case to the extent to which such costs, expenses andfor loss of income arise
or result from the other Party's breach of contract, nagligent act or omission, breach
of statutory duty, andfor other lkiability under or in connection with this Contract.

Each Party shall at afl imas take all reasonable steps to minimise and mitigate any
loss for which that Party is entitted to bring a claim against the other pursuant fo this
Confract.

If the total Contract Price paid or payable by the Authority (o the Supplier over the Tenm:

13.54

1352

1353

1354

is less than or equal to one million pounds (£1,000,000), then the figure of
five million pounds (£5,000,000) at Clause 13.2 of this Schedule 2 shall be
replaced with ané million pounds (E£1,000,000);

is less than or equal 1o three million pounds (£3.000,000) but greater than
one million pounds (£1,000,000), then the figure of five million pounds
(£5.000,000) at Clausa 13.2 of this Schedule 2 shall be replaced with three
million pounds (£3.000,000);

is equal o, exceeds or will exceed ten million pounds (E10,000,000), but is
less than fifty million pounds (E50,000,000), then the figure of frve million
pounds (£5,000,000) at Clause 13.2 of this Schedule 2 shall ba replaced with
ten million pounds (E£10,000,000) and the figure of one hundred and twenty
five percent (125%) at Clause 13.2 of this Schedule 2 shall be deemed to
have been deleted and replaced with one hundred and fifteen percent
(115%); and

ia equal to, exceads or will exceed fifty million pounds (E50,000,000), then
the figure of five million pounds (E£5,000,000) at Clause 13.2 of this Schedule
2 shall be replaced with fifty milion pounds (£50.000.000) and the figure of
one hundred and twenty five percent (125%) at Clause 13.2 of this Schedule
2 shall be.deemed o have been delgted and replaced with one hundred and
five percent (105%).
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13.6

14

141

14.2

14.3

144

145

146

14.7

Clause 13 of this Schedule 2 shall survive the expiry of or earlier terminafion of this
Contract for any reason.

Insurance

Subject to Clauses 14.2 and 14.3 of this Schedule 2 and unless otherwise confirmed
in writing by the Authority, as a minimum level of protection, the Supplier shall put in
place andior maintain in force at its own cost with a reputable commencial insurer,
insurance arrangements in respect of employer's liability, public Eability, product liability
and professional indemnity in accordance with Good Industry Practice with the
minimum cover per claim of the greater of five million pounds (£5,000,000) or any sum
as required by Law unless otherwise agreed with the Authorty in writing. These
requiraments shall not appiy to the extant that the Supplier is a member and maintains
membership of each of the indemnity schemes run by the NHS Litigation Authority.

Without limitation to any insurance arrangements as requirad by Law, the Supplier shall
put in place and/or maintain the different types andlor levels of indemnity arrangements
explicitly required by the Authority, If specified in the Key Provisions.

Provided that the Supplier maintains all indemnity arrangements required by Law, the
Supplier may self-insure in order to meet other relevant requirements raferred to at
Clauses 14.1 and 14.2 of this Schedule 2 on condition that such self-insurance
arrangements offer the appropriate levels of protection and are approved by the
Authority in writing prior to the Commaeancemant Date.

The amount of any indemnily cover andior self<insurance arrangements shall not
relieve the Supplier of any liabilities under this Contract. It shall be the responsibility of
the Supplier to detarmine the amount of indemnity andfor self-insurance covar that will
be adequate lo enable il o salisfy its polential habilities under this Contracl
Accordingly, the Supplier shall be liable to make good any deficiency if the proceeds
of any indemnity cover andfor self-insurance arrangement is insufficient fo cover the
sattlement of any claim,

The Supplier warrants that it shall not take any action or fail to take any reasonable
aclion or (in 50 far as it is reasonable and within its power) permit or allow others o
take or fail to take any action, as a result of which its insurance cover may ba rendered
vaid, voidable, unenforceable, or be suspended or impaired in whole or in par, or which
may otherwise render any sum paid out under such insurances repayable in whole or
in part.

The Supplier shall from time 1o time and in any event within five (5) Business Days of
written demand provide documentary evidence to the Authonty that insurance
arrangements taken out by the Supplier pursuant to Clause 14 of this Schedule 2 and
the Key Provisions are fully maintained and that any premiums on them andfor
contributions in respect of them (if any) are fully paid.

Upon the expiry or earier termination of this Contract, the Supplier shall ensure that
any ongoing liability it has or may have arising out of this Contract shall continue to be
the subject of appropriate indemnity armangements for the penod of twenty one (21)
years from termination or expiry of this Contract oruntil such earlier date as that liability
miay reasonably be considered o have ceased to exisl.
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15

151

15.2

15.3

154

Term and termination

This Contract shall commence on the Commencement Date and, unless terminated
earlier in accordance with the terms of this Contract or the general law, shall continue
until the end of the Term.

The Authority shall be entitled to extend the Term on one or more occasions by giving
the Supplier written notice no iess than three (3) months prior to the date on which this
Confract would otherwise have expired, provided that the duration of this Contract shall
be no longer than the total term specified in the Key Provisions.

In the case of a breach of any of the terms of this Contract by either Party that is
capable of remedy (including, without limitation any breach of any KP1 and, subject to
Clause 9.7 of this Schedule 2, any breach of any payment obligations under this
Contract). the non-breaching Party may, without prejudice to its other rights and
remedies under this Contract, issue a Breach Notice and shall allow the Party in breach
the opporunity to remedy such breach in the first instance via a remedial proposal put
forward by the Party in breach ("Remedial Proposal”) before exercising any right to
terminate this Contract in accordance with Clause 15.4(ii) of this Schedule 2. Such
Remedial Proposal must be agreed with the non-breaching Party (such agreement not
to be unreasonably withhald or delayed) and must be implemented by the Parly in
breach in accordance with the timescales referred to in the agreed Remedial Proposal.

Onece agreed, any changes to a Remedial Proposal must be approved by the Parties
in writing. Any failure by the Party in breach to:

15.34 put forward and agree a Remadial Proposal with the non-breaching Party in

relation o the relevant default or breach within a period of ten (10) Business
Days {or such other period as the non-breaching Party may agree in wriling)
from written nofification of the relevant defaull or breach from the
nonbreaching Party:

1532 comply with such Remedial Proposal {including, without limitation, as to its

timescales for implementation, which shall be thity (30) days unless
otherwise agreed between the Parties); and/or

1533 remedy the default or breach notwithstanding the implementation of such

Femedial Proposal in accordance with the agreed timescales for
implementation, shall be deemed, for the purposes of Clause 15.4(i) of this
Schedule 2, a material breach of thizs Contract by the Party in breach not
remeadied in accordance with an agreed Remedial Proposal.

Either Party may terminate this Contract by issuing a Termination MNotice fo the other
Farty if such other Party commits a material breach of any of the terms of this Contract
which is:

(i) not capable of remedy; or

{ii)  inthe case of a breach capable of remedy, which is not remedied in
accordance with a Remedial Proposal,
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155 The Authority may terminate this Contract forthwith by issuing a Termination Notice to
the Supplier if:

15851

1284

15.5.3

1554

1555

1556

1307

the Supplier does not commence supply of the Goods andior delivery of the
Services by any Long Stop Date;

the Supplier, or any third party guaranteeing the obligations of the Supplier
under this Contract, ceases or threatens to cease camying on its busingss;
suspends making payments on any of its debts or announces an intention to
do s0; is, or is deemad for the purposes of any Law to be, unable to pay its
debts as they fall due or insolvent; enters into or proposes any composition,
assignment or arrangemeant with its creditors generally; takes any step or
suffers any step 1o be taken in refation 1o its winding-up, dissolution,
administration (whether out of court or otherwise) or rearganisation (by way
of voluntary arrangement, scheme of arangement or otherwise) otherwise
than as part of, and exclusively for the purpose of, a bona fide reconstruction
or amalgaration; has a liquidator, rustee in bankrupicy, judicial custodian,
compulsory manager, receiver, administrative receiver, administrator or
similar officer appointed (in each case, whether oul of cour or otherwise) in
respect of it or any of its assets; has any secunty over any of its assets
enforced; or any analogous procedura or step is taken in any jurisdiction;

the Supplier undergoes a change of control within the meaning of sections
450 and 451 of the Corporation Tax Act 2010 (other than for an intra-group
change of control) without the prior written consent of the Authority and the
Authority shall be entitied to withhold such consent if, in the reasonable
opinion of the Authority, the proposed change of control will have a material
impact on the performance of this Contract or the reputation of the Authority;

the Supplier purports to assign, Sub-contract, movate, create a trust in or
otherwize transfer or dispose of this Contract in breach of Clause 28.1 of this
Schedule 2;

the NHZ Business Services Authorty has notified the Authority that the
Supplier or any Sub-contractor of the Supplier has, in the opinion of the NHS
Business Services Authority, failed in any material respect to comply with its
obligations in refation o the NHS Pension Scheme (including those under
arny Direction Lelter) as assumed pursuant to the provisions of Part D of
Schedule T,

pursuant to and in accordance with the Key Provisions and Clauses 156,
238,252, 25.4 and 29.2 of this Schedule 2; or

the warranty given by the Supplier pursuant to Clause 10.8 of this Schedule
2 is materally untrue, the Supplier commits a material breach of its obligation
to notify the Authority of any Occasion of Tax Non-Compliance as reguined
by Clause 10.8 of this Schedule 2, or the Supplier fails to provide details of
proposed mitigating factors as required by Clause 10.8 of this Schedule 2
that in the reasonable opinion of the Authority are acceptable,

15.6  If the Authority, acting reasonably, has good cause 1o believe thal there has been a
material delerioration in the financial circumstances of the Supplier and/or any third
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party guaranteeing the obligations of the Supplier under this Contract andior any
material Sub-contractor of the Supplier when comparad to any information provided to
andfor assessed by the Authority as part of any procurament process or other due
diligence leading to the award of this Contract to the Supplier or the entering into a
Sub-contract by the Supplier, the following process shall apply;

15.6.1

1562

156.3

the Authorty may (but shall not be obliged to) give notice to the Supplier
requesting adequate financial or other security andlor assurances for due
performance of its materal obligalions under this Contract on such
reasonable and proportionate terms as the Authority may require within a
reasonable time period as specified in such notice;

a fatlure or refusal by the Supplier 1o provide the financial or other security
andfor assurances requested in accordance with Clause 156 of this
Schedule 2 in accordance with any reasonable timescales specified in any
such notice issued by the Authority shall be deemed a breach of this Contract
by the Supplier and shall be referred to and resolved in accordance with the
Dispute Resolution Procedure; and

a failure 1o resolve such breach in accordance with such Dispute Resolulion
Procedure by the end of the escalation stage of such process shall entitle,
but shall not compel, the Authority to terminate this Contract in accordance
with Clause 15.4(i) of this Schedule 2.

In order that the Authority may acl reasonably in exercising its discretion in accordance
with Clause 15.6 of this Schedule 2, the Supplier shall provide the Authority with such
reasonable and proportionate up-to-date financial or other information relating to the
Supplier or any relevant third party entity upon request.

15.7 The Authorty may terminate this Contract by issuing a Termination Notice to the

Supplier whigre:

1571 the Contract has been substantially amended to the extent that the Public
Contracts Regulations 2015 require a new procurement procedure;

15. 7.2 the Authority has become aware that the Supplier should have been
axcluded under Ragulation 57(1) or (2) of the Public Contracts Regulations
2015 from the procurement procedure leading o the award of this Contract;

1573 tha Confract should not have been awarded to the Supplier in view of a
sarnous infringement of obligations under European law deciarad by the Coun
of Justice of the Eurcpean Unicn under Article 258 of the Trealy on the
Functioning of the EU; or

15.7.4 there has been a failure by the Supplier andfor one of its Sub-contractors 1o

comply with legal obligations in the fields of environmental, social or labour
Law. Where the failure to comply with legal obligations in the fialds of
environmental, social or labour Law is a failure by one of the Supplier's
Subconiractors, the Authonty may request the replacement of such
Subcontractor and the Supplier shall comply with such request as an
alternative to the Authority terminating this Coniract under this Clause 15.7 4.
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16

16.1

16.2

16.3

158 If the Authonty novates this Contract to anybody that is not a Contracting
Authority, from the effective date of such novation, the rights of the Authority to
terminate this Contract in accordance with Clause 15.5.2 o Clausa 15.5.4 of
this Schedule 2 shall be deemed mutual termination rights and the Supplier
may terminate this Contract by issuing a Termination Notice to the enlity
assuming the position of the Authonty if any of the circumstances referred to in
such Clauses apply o the entity assuming the position of the Authority.

159  Within three (3) manths of the Commencemaent Date the Supplier shall develop
and agree an exit plan with the Authority consistent with the Exit Requirements,
which shall ensure continuity of the Services on expiry or earlier termination of
this Contract. The Supplier shall provide the Authority with the first draft of an
exil plan within one (1) month of the Commencement Date. The Parties shall
review and, as appropriate, updale the exit plan on each anniversary of the
Commancement Date of this Confract. If the Partias cannol agree an exit plan
in accordance with the timescales set out in this Clause 15.9 of this Schedule
2 {such agreement not 1o be unreasonably withheld or delayed), such failure to
agree shall be deemed a Dispute, which shall be referred 1o and resobved in
accordance with the Dispute Resolution Procadure,

Consequances of expiry or early termination of this Conftract

Subject to the provision set out in Clause 16.6 of this Schedule 2, upon expiry or eardier
termination of this Contract, the Authority agrees to pay the Supplier for:

16.1.1 the Goads which have been supplied by the Supplier and nol rejected by
the Authority in accordance with this Contract prior to the expiry or earlier
termination of this Contract; and

the Senices which have been complieted by the Supplier in accordance with this
Confract prior to expiry or earlier lermination of this Contract.

Immediately following expiry orearlier termination of this Confract and/orin accordance
with any timescales as set out in the agreed exit plan:

1631 the Supplier shall comply with its obligations under any agreed axit plan;

16.3.2 all data, excluding Personal Data, documents and records (whether stored
electronically or otherwise) relating m whole or in part to the Services,
including without limitation relating to patients or other service users, and all
other items provided on loan or otherwise to the Supplier by the Authority
shall be delivered by the Supplier to the Authonty provided that the Supplier
shall be entitied to keep copies to the extent that: {a) the content does not
relate solely to this Contract; (b} the Supplier is required by Law andfor
Guidance to keap coples:; or () the Supplier was in possession of such data,
documents and records prior to the Commencement Date; and

16.3.3 any Personal Data Processed by the Supplier on behalf of the Autharity shall
be returned to the Authority or destroved in accordance with the relevant
provisions of the Data Protection Pratocol,
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16.4

16.5

16.6

16.7

16.8

16.9

17

1A

17.2

17.3

The Supplier shall retain all data relating to the provision of the Services thal are not
transferred or destroyed pursuant to Clause 16.2 of this Schedule 2 for the period set
out in Clause 24.1 of this Schedule 2.

The Supplier shall cooperate fully with the Authority or, as the case may be, any
replacemeant supplier during any re-procurement and handover period prior to and
following the expiry or earier lermination of this Contract. This cooperation shall
extend to providing access to all information relevant to the operation of this Contract,
as reasonably required by the Authority 1o achieve a fair and transparent
reprocurement and/or an effective transition without disruption to routine operational
requirements.

Immediately upon expiry or eadier termination of this Contract any licence or lease
entered into in accordance with the Key Provisions shall automatically terminate.

If the Authority lerminates the Contract in accordance with Clause 1551 of this
Schedule 2, the Authonty shall be entithed to a refund of any sums paid under this
Contract provided the Authorty informs the Supplier in writing of is intention lo claim
such refund no later than thirty (30) days of the effective date of such termination,
Should the Authority seek a refund in respect of Goods already deliverad, the Authority
shall retumn such Goods to the Supplier at the Supplier's written request and at the
Supplier's cost and expense.

The expiry or earlier termination of this Contract for whataver reason shall not affect
any rights or obligations of either Party which accrued prior to such expiry or earier
termination

The expiry or eadier termination of this Contract shall not affect any obligations which
expresshy or by implication are intended to come into or continue in force on or after
such expiry or earhier termination.

Staff information and the application of TUPE at the end of the Contract

Upon the day which is no greater than nine {9) months before the expiry of this Contract
or as soon as the Supplier is aware of the proposed termination of the Contract, the
Supplier shall, within wenty eight (28) days of receiving a written request from the
Authority and to the extant parmitted by Law, supply to the Authority and keep updated
all information required by the Authority as to the terms and conditions of employment
and employment history of any Supplier Personnel (including all employee Rability
infarmation identified in regulation 11 of TUPE) and the Supplier shall warrant such
infarmation is full, complete and accurate.

No later than twenty eight (28} days prior to the Subsequent Transfer Date, the Supplier
shall or shall procure thal any Sub-contractor shall provide a final list to the Successor
andfor the Authonty, as appropriate, containing the names of all the Subsequent
Transferring Employees whom the Supplier or Sub-contractor expects will transfer to
the Succassor or the Authority and all employee liability information identified in
regulation 11 of TUPE in relation to the Subsequent Transferring Emplovees.

If the Supplier shall, in the reasonable apinion of the Authority, deliberately nol comply

with its obligations under Clauses 17.1 and 17.2 of this Schedule 2, the Authority may
withhold payment under Clause 9 of this Schedule 2.

zand Condilions Tor tha Supaly of Goads and the Provigion of Servicas (Conln Wsn)
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174

175

17.6

1.7

17.8

The Supplier shall be liable to the Authority for, and shall indemnify and keep the
Authornty indemnified against, any loss, damages, costs, expenses (including without
limitation legal costs and expenses), claims or proceedings that arise or resull from any
deficiency or inaccuracy in the information which the Supplier is required to provide
under Clauses 17.1 and 17.2 of this Schedule 2,

Subject to Clauses 17.6 and 17.7 of this Schedule 2, during the perod of nine (3)
months precading the expiry of this Contract or after notice of termination of this
Conlracl has been served by either Party, the Supplier shall not, and shall procure that
any Sub-contractor shall not, without the prior written consent of the Authority, such
consent not to be unreasonably withheld or delayed:

17.5.1 make, propose or permil any materal changes to the tlerms and conditions
of employment or other amangements of any of the Supplier Personnel;

1752 increasa or seek to increasa the emoluments (excluding cost of living
increases awarded in the ordinary course of business) payable to any of the
Supplier Personnet,

17.53 replace any of the Supplier Personnel or increase the total number of
employees providing the Sarvices;

17.54 deploy any person ather than the Supplier Personnel to perform the Services;

17.55 terminate or give notice to lerminate the employment or arrangements of any
of the Supplier Personnel;

17.5.6 increase the proporion of working time spent on the Services by any of the
Supplier Personnel; or

1757 introduce any new contractual term or customary practice conceming the
making of any lump sum payment on the termination of employment of any
of the Supplier Parsonnel.

Clause 17.5 of this Schedule 2 shall not prevent the Supplier or any Sub-contractor
from taking any of the steps prohibited in that Clause in circumstances where the
Supplier or Sub-contractor is required to take such a step pursuant to any changes in
legisiation or pursuant o a collective agreament in force at that time.

Whera the cbligations on the Supplier under Clause 17 of this Schedule 2 are subject
to the Data Protection Legislation, the Supplier will, and shall procura that any
Subcontractor will, use its besl endeavours to seek the consent of the Supplier
Parsonnel o disclose any information covered under the Data Protection Legislation
and ulilise any other exemnplion or provision within the Data Prolection Legislation
which would allow such disclosure.

Having as appropriate gained permigsion from any Sub-contracior, the Supplier hareby
pemmits the Authority to disclose information about the Supplier Personnel to any
Interested Party provided that the Authority informs the Interested Party in writing of
the confidential nature of the information.
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179

17,10

17.11

17.12

The Parties agree that where a Successor or the Authonty provides the Services or
sarvices which are fundamentally the same as the Services in tha immediate or
subsequent succession to the Supplier or Sub-contractor (in whole or in part) on expiry
or eardy termination of this Contract (howsoever arising) TUPE, the Cabinet Office
Staternent and Fair Deal for Staff Pensions may apply in respect of the subsaquent
provision of the Services or services which are fundamentally the same as the
Services. If TUPE, the Cabinet Office Statement and Fair Deal for Staff Pensions
apply then Clause 17.11 o Clause 17.14 of this Schedule 2 and (where relavant) the
provisions of Clause 1.15 of Part D of Schedute 7 shall apply.

If on the temmination or at the end of the Contract TUPE does not apply, then all
Employment Liabifities and any other liabilities in relation to the Supplier Personnel
shall remain with the Supplier or Sub-contractor as appropriate. The Supplier will, and
shall procure that any Sub-contractor shall, indemnify and keep indemnifiad the
Authority in relation to any Employment Liabilities arsing out of or in connection with
any allegation or claim raised by any Supplier Personnel.

In accordance with TUPE, and any other podicy or amangement applicable, the Supplier
shall, and will procure that any Sub-contractor shall, comply with itz cbligations to
inform and consult with the approgriate representatives of any of its employees affected
by the subsequent transfer of the Services or services which are fundamentally the
same as the Services,

The Supplier will and shall procure that any Sub-contractor will on or before any
Subsequent Transfer Date:

17121 pay all wages, salaries and other benefits of the Subsequent Transferring
Employees and discharge all other financial obligations {including
reimbursement of any expenses and any contributions 1o retirement benefit

schemes) in respect of the period between the Transfer Date and the
Subsequent Transfer Date;

17122 account 1o the proper authority for all PAYE, tax deductions and national
insurance contributions payable in respect of the Subsequent Transferring
Emplovees in the period between the Transfer Date and the Subsequent
Transfer Date;

17123 pay any Succassor or the Authorty, as appropriate, the amount which would
be payable o each of the Subseguent Transferring Employees in lieu of
accrued bul untaken holiday entitlement as at the Subsequant Transfer Date;

17124  pay any Successor or the Authority, as appropriate, the amount which fairly
reflects the progress of each of the Subsequent Transferring Employees
towards achieving any commission, bonus, profit share or other incentive
paymenl payable after the Subsequent Transfer Date wholly or partly in
respect of a period prior to the Subsaquent Transfer Date; and

17125  subject o any legal requirement, provide to the Successor or the Authorily,
as appropriate, all personnel records ralating to the Subsequent Transferring
Employees including, without prejudice to the generality of the foregoing, all
records retating o national insurance, PAYE and income tax. The Supplier
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shall for itzelf and any Sub-contractor warrant that such records are accurabe
and up to date.

17.13 The Supgplier will and shall procure that any Sub-contractor will indemnify and keep
indemnified the Authority andfor a Successor in relation to any Employment Liabilities
arising out of or in connection with any claim arising from:

17.13.1

17132

17.13.3

17134

17.135

17.13.6

the Suppliers or Sub-contractor's failure to perform and discharge ifs
obligations under Clause 1712 of this Schedule 2;

any act or omission by the Supplier or Sub-contracior in respect of the
Subsequent Transferring Employees occurming on or before the Subsequent
Transfer Date;

any allegation or claim by any person who is not a Subsequent Transferring
Employee but who alleges thal their employment should transfer or has
transferred to the Successor or the Authority, as appropriate;

any emoluments payvable to a person employed or engaged by the Supplier
or Sub-confractor (including without limitation all wages, accrued holiday pay,
bonuses, commissions, PAYE, national insurance conbributions, pension
contributions and other contributions) payable in respect of any period on or
before the Subsagquent Transfer Date;

any allegation or claim by any of the Subsequent Transferring Employees on
the grounds that the Successor or Authority, as appropriate, has failed to
continue a benefit provided by the Supplier or Sub-contractor as a term of
such Subsequent Transferring Empicyee’s contract as at the Subsequent
Transfer Date where it was not reasonably practicable for the Successor or
Authority, as appropriate, to provide an identical benefit but where the
Successor or Authority, as appropriate, has provided (or offered (o provide

where such benefit is not accepted by the Subseguent Transfering
Emploves) an alermative benefit which, taken as a whole, is no less
favourable o such Subsequent Transferring Employee; and

any act or omission of the Supplier or any Sub-contractor in relation o its
obligations under reguiation 13 of TUPE, or in respect of an award of
compensation under regulation 15 of TUPE except to the extent that the
liability arises from the Successor's or Authority's failure to comply with
requiation 13(4) of TUPE.

17.14 The Supplier will, or shall procure that any Sub-contractor will, on request by the
Authority provide a written and legally binding indemnity in the same terms as set out
in Clauge 17.13 of this Schedule 2 to any Successor in relation 1o any Employment
Liabilities arising up 1o and including the Subsequent Transfer Date.

1715

The Supplier will indemnify and keep indemnified the Authority andfor any Successor
in respact of any Employment Liabilities arising from any act or omission of the Supplier
or Sub-contractor in relation to any other Supplier Personnel who is nol a Subsequent
Transferring Employee arising during any pericd whether before, on or after the
Subsequent Transfer Date.
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17.16 If any person who is not a2 Subsequent Transferring Employea claims or it is determined

18

181

18.2

183

18.4

185

that thaeir contract of employment has been transferrad from the Suppher or any Sub-
contractor 1o the Authority or Successor pursuant 1o TUPE or claims that their
empioyment would have so transfarred had thay not resigned, then!

17.16.1  the Authority will, or shall procure that the Successor will, within seven (1)

days of bacoming aware of that fact, give notice in writing to the Supplier;

171862 the Supplier may offer (or may procure that a Sub-contracior may offer)
empioyment to such person within twenty eight (28) days of the notification
by the Authority or Successor;

17.16.3  if such offer of employment is accepted, the Authority will, or shall procure
thal the Successor will, immediately release the person from their
employment; and

17.16.4  if after the period in Clause 17.16.2 of this Schedule 2 has elapsed, no such
offer of employment has been made or such offer has been made but not
accepled, the Awuthority will, or shall procure that the Successor will
(whichever is the provider of the Services or services of thie same or similar
nature to the Services), employ that person in accordance with its obligations
and duties under TUPE and shall be responsible for all liabilities arnsing in
respect of any such person after the Subsequent Transfer Date.

Packaqi identification, end of use and codin uiremen

The Supplier shall comply with all obligations impased on it by Law relevant to the
(Goods in relation to packaging, identification, and obligations following end of use by
the Authority.

Unless otherwise specified in the Specification or otherwise agreed with the Authority
in writing, the Goods shall be securely packed in trade packages of a type normally
used by the Supplier for deliveries of the same or similar goods in Ihe same quantities
within the United Kingdom.

The Supplier shall comply with any labelling requirements in respect of the Goods: (a)
spacified in the Specification; (b) agreed with the Authority in writing; and/or (¢) required
to comply with Law or Guidance.

The Supplier shall ensure that all Goods that are required by Law or Guidance to bear
any safely information, environmental information, any mark, tab, brand, label, serial
numbers or other device indicating place of origin, inspection by any govemment or
other body or standard of quality at the point such Goods are delivered shall comply
with such requirements at the point of delivery.

Unless otherwise sl out in the Specification or agreed with the Authority in writing, the
Supplier shall collect without charge any retumable containers andior packages
(including pallets) within twenty one (21) days of the date of the relevant delivery,
Empty containers andlor packages not so removed may be returned by the Authority
at the Supplier's expense or otherwise disposed of at the Authority's discretion. The
Supplier shall credit the Authority in full for any containers for which the Authority has
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166

18.7

18.8

19

18.1

19.2

20
201

been charged upon their collection, return andfor disposal by the Authority in
accordance with Clause 18.5 of this Schedule 2.

LUinless otherwise confirmed andfor agreed by the Authonty in wnting and subject to
Clause 18.7 of this Schedule 2, the Supplier shall ensure full compliance with any
Guidance issued by the Department of Health in relation to the adeption of GS1 and
PEPFOL standards (to include, without limitation, any supplier compliance timeline and
other policy requirements published by the Deparment of Health in relation to the
adoption of GS1 and PEPPOL standards for master data provision and exchange,
barcode labelling, and purchase-to-pay transacting).

Once compliance with any published timelines has been achieved by the Supplier
pursuant o Clause 186 of this Schadule 2, tha Supplier shall, durng the Term,
maintain the required level of compliance relating to the Goods in accordance with any
such requirements and Guidance referred to as part of this Contract.

Once product information relating to Goods s placed by the Supplier into a GS1
certified data pool, the Supplier shall, during the Term, keep such information updated
with any changes to the product data relating to the Goods.

Sustainable davelopment

The Supplier shall comply in all material respects with applicable environmental, social
and labour Law requirements in force from time to time in relation to the Goods and
Sarvices. Where the provisions of any such Law are implemented by the use of
voluntary agreements, the Supplier shall comply with such agréements as if they were
incorporated into English law subject to those voluntary agreements being cited in the
Specification. Without prejudice to the generality of the foregoing, the Suppliar shall:

19.1.1 comply with all Policies andlor procedures and requirements set out in the
Specification in relation to any stated environmental, social and labour
requirements, charactenstics and impacts of the Goods and Servicas and the
Suppliers supply chain;

191.2 maintain relevant policy statements documenting the Supplier's significant
labour, social and environmental aspects as relevant (o the Goods and
Services being supplied and provided and as proportionate to the nature and
scale of the Supplier's business operations; and

19.1.3 maintain plans and procedures that support the commitments made as part
of the Supplier's significant labour, social and environmental policies, as
referred to at Clause 19.1.2 of this Schedule 2.

The Supplier shall meet reascnable reguests by the Authority for information
evidencing the Supplier's compliance with the provisions of Clause 19 of this Schedule
2,

Electronic product and services information

Where reguested by the Authority, the Supplier shall provide the Authority the Product
Information and the Services Information in such manner and upon such media as

a0



20.2

20.3

204

205

2086

20.7

21
21.1

21.2

agreed betwean the Supplier and the Authority from time to time for the sole use by
the Authority.

The Supplier warrants that the Product Information and the Services Information 15
complete and accurate as at the date upon which it is defivered to the Authority and
that the Product Information and the Services Information shall not contain any data or
statement which gives rise to any liability on the part of the Authorty following
publication of the sama in accordance with Clause 20 of this Schedule 2.

If the Product information and/or the Services Information ceases o be complete and
accurate, the Supplier shall promptly notify the Authority in writing of any modification
or addition to or any inaccuracy or omission in the Product Information andior the
Services Information,

The Supplier grants the Authority a perpetual, non-exclusive, royalty free licence to use
and exploit the Product information and the Services Information and any Intellectual
Property Righis in the Product Information and the Services Information for the purpose
of llustrating the range of goods and services (including, withoul limitation, the Goods
and Services) available pursuant to the Authority's confracts from time to time, Subject
to Clause 20.5 of this Schedule 2, no obligation to illustrate or advertise the Product
Information or the Services Information is imposad on the Authority, as a consequence
of the licence conferred by this Clause 20.4 of this Schedule 2.

The Authority may reproduce for its sole use the Product Information and the Services
Information provided by the Supplier in the Authority's product andfor services
catalogues from fime to time which may be made available on any NHS
communications networks in electronic format and/or made available on the Authority's
extermnal website and/or made available on other digital media from time to time.

Before any publication of the Product Information and the Services Information
(electronic: or otherwise) is made by the Authority, the Authority will submit a copy of
the relevant sections of the Authonty's product andior services catalogues to the
Supplier for approval, such approval not to be unreasonably withheld or delayed. For
the awoidance of doubt the Supplier shall hawe no right to compel the Authority to exhibit
the Product Information and/or the Services Information in any product andior services
catalogues as a result of the approval given by it pursuant to this Clause 20.6 of this
Schedule 2 or otherwise under the terms of this Contract.

If requestad in writing by the Authonty, and to the extent not already agreed as part of
the Specification, the Supplier and the Authority shall discuss and seek fo agree in
good faith arrangements to use any Electronic Trading System.

Change managemaent

The Supplier acknowladges to the Authorily thal tha Authonty's requirements for the
Goods andior Services may change during the Term and the Supplier shall not
unreasonably withhold or delay its consant o any reasonable vanation or addition to
the Specification, as may be requested by the Authority from time to time.

Subject to Clause 21.3 of this Schedule 2, any change to the Goods andior Services

or other variation to this Contract shall only be binding once it has been agreed either.
(a) in accordance with the Change Control Process if the Key Provisions specify that
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21.3

22
221

222

223

224

225

226

changes are subject to a formal change control process; or (b} if the Key Provisions
make no such referance, in writing and signed by an authorisad representative of both
Parties.

Any change to the Data Protection Protocol shall be made in accordance with the
relevant provisions of that protocol.

Dispute resolution

During any Dispute, including a Dispute as to the validity of this Contract, it is agreed
that the Supplier shall conlinue its performance of the provisions of the Contract (unless
the Authority requests in writing that the Supplier does not do so).

In the case of a Dispute arising out of or in connection with this Contract the Supplier
and the Authonty shall make every reasonable effort 1o communicate and cooperate
with each other with a view to resclving the Dispute and follow the procedure set out
in Clause 22.3 of this Schedule 2 as the first stage in the Dispute Resolution Procedure,

If any Dispute arises out of the Contract either Party may serve a notice on the other
Party to commence formal resclution of the Dispute. The Parties shall firsl seek to
resolve the Dispute by escalation in accordance with the management levels as sel
out in Clausa 5 of the Key Provisions. Respective représentatives at each level, as set
out in Clause 5 of the Key Provisions, shall have five {5) Business Days at each level
during which they will use their reasonable endeavours to resolve the Dispute before
escalating the matter to the next level until all levels have been exhausted. Level 1 will
commence on the date of service of the Dispute Motice. The final level of the escalation
process shall be deemed exhausted on the expiry of five (5) Business Days following
ascalation to that level uniess otherwise agreed by the Parties in writing.

If the procedure set out in Clause 22.3 of this Schedule 2 above has been exhausted
and fails to resolve such Dispute, as part of the Dispute Resolution Procedure, the
Partias will attempt to settle it by mediation. The Parties shall, acling reasonably,
attempt to agree upon a mediator. In the avent that the Partias fail 1o agree a mediator
within five {5) Business Days following the exhaustion of all levels of the escailation
pracedure at Clause 223 of this Schedule 2, the mediator shall be nominated and
confirmed by the Centre for Effective Dispute Resolution, Londan.

The mediation shall commence within twenty eight (28) days of the confirmation of the
mediator in accordance with Clause 22.4 of this Schedule 2 or at such other time as
may be agreed by the Parties in writing. MNeither Party will terminate such mediation
process until each Party has made its opening presentation and the mediator has mel
each Party separately for at least one hour or one Party has failed to participate in the
mediation process, After this me, either Party may terminate the mediation process
by notification 1o the other Parly (such nolification may be verbal provided that it is
followed up by written confirmation). The Authority and the Supplier will cooperate with
any person appointed as mediator providing them with such information and other
assistance as they shall require and will pay their costs, as they shall determine, or in
the absence of such determination such costs will be shared equally.

Maothing in this Confract shall prevent;
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227

23
231

232

233

23.4

235

2386

2256.1 the Authority taking action in any court in relation to any death or personal
injury ansing or allegedly arising in connection with the supply of the Goods
andfor the provision of the Services; or

22862 aithar Party seaking from any court any interim or provisional relief that may
be necessary o protect the rights or property of that Party or that relates to
the safety of patients and other service users or the security of Confidential
Information, pending resolution of the relevant Dispute in accordance with
the Dispute Resolution Procedure.

Clause 22 of this Schedule 2 shall survive the expiry of or earlier termination of this
Confract for any reason.

Force majeuns

Subiject to Clause 23.2 of this Schedule 2 neither Party shali be lable to the other for
any failure to parform all or any of its obligations under this Contract nor liable to the

other Party for any loss or damage arising out of the failure to perform its obligations
to the extant only that such performance is rendered impossible by a Force Majeure

Event,

The Supplier shall only be entitled to rely on a Force Majeure Event and the relief sat
out in Clause 23 of this Schedule 2 and will not be considerad to be in defaull or liable
for breach of any obligations under this Contract if;

23.2.1 the Supplier has fulfiled its obligations pursuant 1o Clause 6 of this Schedule
2

23.2.2 the Force Majeura Event does not anise directly or indirectly as a result of any
wilful or negligent act or default of the Supplier; and

2323  the Supplier has complied with the procedural requirements set out in Clause
23 of this Schedule 2.

Where a Party is (or claims to be} affected by a Force Majeure Event it shall use
reasonable endeavours to mitigate the consequences of such a Force Majaure Event
upon the performance of its obligations under this Contract, and to resume the
perfformance of its obligations affected by the Force Majeure Event as soon as
practicable.

Whara the Force Majeura Event affects the Supplier's ability to perform part of its
obligations under the Contract the Supplier shall fulfil all such contractual abligations
that are not so affected and shall not be relieved from its liability to do s0.

If either Party is preventad or delayed in the performance of its obligations under this
Contract by a Force Majeure Event, that Party shall as soon as reasonably practicable
sarve notice in writing on the other Parly specifying the nature and extent of the
circumstances giving rise to its failure to perform or any anlicipated delay in
performance of its obligations.

Subject o service of such notice, the Party affected by such circumstances shall have
no liability for its failure to perform or for any delay in performance of its obligations



23.7

238

239

affected by the Force Majeure Event only for so long as such circumstances continua
and for such time after they cease as is necessary for that Party, using its best
endeavours, fo recommence its affected operations in order for it to perform its
obligations.

The Party ciaiming relief shall notify the other in writing as soon as the consequences
of the Force Majeure Event have ceased and of when performance of its affected
obligations can be resumed.

If the Supplier is prevented from parformance of its obligations as a result of a Force
Majeure Event, the Authority may at any tima, if the Force Majeure Event subsists for
thirty (30) days or more, terminate this Contract by issuing a Termination Notice to the
Supplier,

Following such termination in accordance with Clause 23.8 of this Schedule 2 and
subject to Clausa 23.10 of this Schedule 2, neither Party shall have any lability 1o the
other.

2310 Any nghts and liabilities of either Party which have accrued pnor to such termination in

24
24.1

24.2

243

244

MHS E

accordance with Clause 23.8 of this Schedule 2 shall continue in full force and effect
unless otherwise spacified in this Contract.

Records retention and right of audit

Subject to any statutory requirement and Clause 24.2 of this Schedule 2, the Supplier
shall keep secure and maintain for the Term and six (6) vears afterwards, or such
longar period as may be agreed between the Parties, full and accurate records of all
matters relating to this Contract.

Where any records could be relevant to a claim for personal injury such records shall
be kept sacure and maintained for a penod of twenty one (21) years from the date of
expiry or earlier termination of this Contract,

The Authority shall have the right to audit the Supplier's compliance with this Contract.
The Supplier shall permil or procure permission for the Authority or its authorised
representative during normal business hours having given advance written notice of no
less than five (5) Business Days, access (o any premises and facilities, books and
records reasonably required 1o audit the Supplier's compliance with its obligations
under this Contract.

Should the Supplier Sub-conlract any of its obligations under this Contract, the
Authority shall have the right to audit and inspect such third party. The Supplier shall
procure permnission for the Authority or its authorised representative during normal
business hours no more than once in any twelve (12) months, having given advance
written notice of no less than five (5) Business Days, access to any premises and
facilities, books and records used in the performance of the Supplier's obligations
under this Contract that are Sub-contracted to such third party. The Supplier shall
cooperate with such audit and inspection and accompany the Authority or its authorized

representative if reguested.



245

248

24.7

248

25
25.1

252

253

25.4

The Supplier shall grant to the Authority or iis authorised representative, such access
to those records as they may reasonably require in order to check the Supplier's
compliance with this Contract for the purposes of:

24 5.1 the examination and certification of the Authority's accounts; or

24.5.2 any examination pursuant to section 6(1) of the National Audit Act 1983 of

the economic efficiency and effectivenass with which the Authority has used
its resources.

The Complrolier and Auditor General may examine such documents as they may
reasonably require which are owned, held or otherwise within the control of the Supplier
and may require the Supplier to provide such oral and/or written explanations as they
consider necessary. Clause 24 of this Schedule 2 does not constitute a requirement or
agreement for the examination, cerification or inspection of the accounts of the
Supplier under sections 6(3)(d) and 6(5) of the National Audil Act 1983,

The Supplier shall provide reasonable cooperation o the Authorty, its representatives
and any regulatory body in relation to any audit, review, investigation or enquiry carried
out in relation to the subject matier of this Contract.

The Supplier shall provide all reasonable information as may be reasonably reqguested
by the Authority to evidence the Supplier's compliance with the requirements of this
Confract.

Conflicts of interest and the prevention of fraud

The Supplier shall take appropriate steps to ensure that neither the Supplier nor any
Stafl are placed in a position where, in the reasonable opinion of the Authority, there is
or may be an actual conflict, or a potential conflict, between the pecuniary or personal
interasts of the Supplier and the duties owed to the Authority under the provisions of
this Contract, The Supplier will disclose o the Authority full particulars of any such
conflict of interest which may arise.

The Authority reserves the right to lerminate this Contract immadiately by notice in
writing andfor to take such other steps it deems necassary where, in the réasonable

gpinion of the Authority, thera is or may be an actual conflict, or a potential conflict,
between the pacuniary or parsonal intarests of the Supplier and the duties owed to the
Authority under the provisions of this Contracl. The actions of the Authorily pursuant
to this Clause 25.2 of this Schedule 2 shall not prejudice or affect any right of action or
remedy which shall have accrued or shall subsequently accrue to the Authority,

The Supplier shall take all reasonable steps o prevent Fraud by Staff and the Supplier
(including its owners, mambers and directors). The Supplier shall notify the Authority
immeadiataly if it has reason o suspect that any Fraud has occurred or is ocourring or
is likely fo occur,

If the: Supplier or its Staff commits Fraud the Authority may terminate this Contract and
recover from the Supplier the amount of any direct loss suffered by the Authority

resulling from the tlermination. 26 Equality and human rights
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26,1 The Supplier shall:

26,11

256,12

2613

ensure that (a) it does nol, whether as employer, a supplier of Goods or as
provider of the Services, engage in any act or omission that would contravene
thea Equality Legislation, and (b) it complies with all its obligations as an
employer, a supplier of Goods or provider of the Services as set out in the
Equality Legislation and take reasonable endeavours to ensure its Staff do
not unlawfully discriminate within the meaning of the Equality Legislation;

in the managemen! of its affairs and the development of its equality and
diversity policies, cooperate with the Authonty in light of the Authority's
obligations to comply with its statutory equality duties whether under the
Equality Act 2010 or otharwisa. The Supplier shall take such reasonable and
proportionate steps as the Authority considers appropriate to promote
equality and diversity, including race equality, equality of opportunity for
disabled people, gender equality, and equality relating to religion and belief,
sexual orientation and age; and

the Supplier shall impose on all its Sub-contractors and suppliers, obligations
substantially similar to those imposed on the Supplier by Clause 26 of this
Schedule 2.

26.2 The Supplier shall meet reasonable requests by the Authority for information
evidencing the Supplier's compliance with the provisions of Clause 26 of this Schedule

2.

27 Motice

27.1 Subject to Clause 225 of Schedule 2, any notice required to be given by either Party
under this Contract shall be in writing quoting the date of the Conftract and shall be
delivered by hand or sent by prepaid first ciass recorded delivery or by email 1o the
parson refarred to in the Key Provisions or such other perzson as one Party may inform
the other Party in writing from time to time:.

27.2 A notice shall be treated as having been received:

27.2.1

2122

27.2.3

if delivered by hand within normal business hours when so delivered or, if
deliverad by hand outside normal business hours, at the next start of normal
business hours; or

if sent by first class recorded delivery mail on a normal Business Day, at 9.00
am on tha sacond Business Day subsaquent to the day of posting, or, if the
nofice was not posted on a Business Day, at 9.00 am on the third Business
Day subsequent to the day of posting; or

if sant by email, if sent within normal businass hours whean so sent or, if sent
oulside normal business hours, at the next start of normal business hours
provided the sender has either received an elecironic confirmation of delivery
or has telephoned the recipient to inform the recipient that the email has been
sent.



28

281

28.2

28.3

284

Assignment, novation and Sub-contracting

The Supplier shall not, except where Clause 28.2 of this Schedule 2 applies, assign,
Sub-contract, novate, create a trust in, or in any other way dispose of the whole or any
part of this Contract without the prior consent in wriling of the Authority such consent
not to be unreasonably withheld or delayed. |f the Supplier Sub-contracts any of its
obligalions under this Conftract, every act or omission of the Sub-contractor shall for
the purposes of this Contract be deamed to ba the act or omission of the Suppiier and
the Supplier shall be lable to the Authority as if such act or omission had been
committed or omitted by the Supplier itseff,

Motwithstanding Clause 28.1 of this Schedule 2, the Supplier may assign to-a third
party ("Assignee”) the right to receive payment of any sums due and owing o the
Supplier under this Contract for which an invoice has been issued. Any assignment
under this Clause 28.2 of this Schedule 2 shall be subject to:

2821 the deduction of any sums in respect of which the Authority exercises its nght

of racovery under Clause 9.9 of this Schedule 2;

28.2.2 all related rights of the Authority in relation to the recovery of sums due but

unpaid;

2823 the Authority receiving notification of the assignment and the date upon which

the assignment becomes effective together with the Assignee's contact
information and bank account details to which the Authority shall make
payment;

28.2.4 the provisions of Clause 9 of this Schedule 2 continuing to apply in all other

raspects after the assignment which shall not be ameanded without the prior
writtan approval of the Authority; and

2525 payment to the Assignee being full and complete satisfacfion of the

Authority’s obligation to pay the relevant sums in accordance with this
Contract.

Any authority given by the Authority for the Supplier to Sub-contract any of its
obligations under this Contract shall not impose any duty on the Authorly o enguire
as o the compatency of any authorised Sub-contractor. The Supplier shall ensura that

any authorised Sub-contractor has the appropriate capability and capacity to perform
the relevant obligations and that the obligations caried out by such Sub-contractor are
fully in accordance with this Confract.

Where the Supplier enters into a Sub-contract in respect of any of its obligations under
this Contract relating o the manufacture, supply, delivery or installation of or training
in relation o the Goods or the provision of the Services, the Supplier shall include
provisions in each such Sub-contract, unless otherwise agreed with the Authority in
writing, which:

28.4.1 contain at least equivalent obligations as set out in this Contract in relation to

such manufacture, supply, delivery or instaliation of or training in relation to
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285

284.2

28.4.3

28.4.4

284.5

28.4.6

28.4.7

28448

28.4.9

28410

the Goods or the perfomance of the Services o the extent relevant to such
Sub-contracting:

contain at least equivatent obligations as set out in this Contract in respect of
confidentiality, information security, data protection, Intellectual Property
Fights, comphance with Law and Guidance and record keeping;

contain a prohibition on the Sub-confractor Sub-contracling. assigning or
novating any of its rights or obligations under such Sub-contract without the
prior written approval of the Authorty (such approval not to be unreasonably
withheld or delayed);

contain a right for the Authorty to take an assignment or novation of the
Subconfract (or part of it) upon expiry or earlier termination of this Contract;

requires the Supplier or other party receiving goods or services under the
contract 1o consider and verify invoices under that contract in a timaly fashion;

provides that if the Supplier or other party fails to consider and verify an
invoice in accordance with Clause 28.4.5 of this Schedule 2, the invoice shall
be regarded as valid and undisputed for the purpose of Clause 2847 after a
reasonable time has passed;

requires the Supplier or other party to pay any undisputed sums which are
due from it to the Sub-contractor within a specified penod not exceading thirty
(30) days of verifying that the invoice is valid and undisputed;

parmitting the Supplier 1o terminate, or procure the termination of, the
relevant Sub-contract in the event the Sub-confractor fails (o comply in the
performance of its Sub-contract with legal obligations in tha fields of
environmental, social or labour Law where the Supplier is required to replace
such Sub-contractor in accordance with Clause 15.7.4 of this Schedule 2;

parmitting the Suppher to terminate, or to procure the termination of, the
relevant Sub-contract where the Supplier is required fo replace such
Subcontractor inaccordance with Clause 28.5 of this Schedule 2; and

requires the Sub-contractor o include a clause to the same effect as this
Clause 28.4 of this Schedule 2 in any Sub-contract which it awards.

Where the Authority considers hat the grounds for exclusion under Regulation 57 of
the Public Contracts Regulations 2015 apply to any Sub-contractor, then:

28.5.1

2852

if the Authority finds there are compulsory grounds for exclusion, the Supplier
shall ensure, or shall procure, that such Sub-contractor is replaced or not
appointed; or

if the Authority finds there are non-compulsory grounds for exclusion, the
Authority may require the Supplier 1o ensure, or to procure, that such
Subcontractor is replaced or not appaintad and the Supplier shall comply with
such a requirement.
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28.6

28.7

288

29

291

29.2

The Supplier shall pay any undisputed sums which are due from it to a Sub-contractor
within thirty (30} days of verifying that the invoice is valid and undisputed, Wheare tha
Authority pays the Supplier's valid and undisputed invoices earlier than thirty (30) days
from wverification in accordance with any applicable govermment prompt payrment
targets, the Supplier shall use s reasonable endeavours to pay its relevant
Subcontractors within a comparable timeframe from verifying that an invoice is valid
and undisputed.

The Authority shall upan written raquest have the right o review any Sub-contract
entered into by the Supplier in respect of the supply of the Goods andl/or the provision
of the Services and the Supplier shall provide a cerified copy of any Sub-contract
within five [5) Business Days of the date of a written request from the Authonty. For
the avoidance of doubt, the Supplier shall have the right to redact any confidential
pricing information in relation to such copies of Sub-contracts.

The Authority may at any ime transfer, assign, novale, sub-coniract or otherwise
dispose of its rights and obligations under this Contract or any part of this Confract and
the Supplier warrants that it will carry out all such reasonable further acts required to
effect such transfer, assignment, novation, sub-contracting or disposal, If the Authority
novates this Contract to any body that is not a Contracting Autharity, from the effective
date of such novation, the party assuming the position of the Authority shall not further
transfer, assign, novate, sub-contract or otherwise dispose of its rights and obligations
under this Contract or any part of this Contract without the prior written consent of the
Supplier, such consent not to be unreasonably withheld or delayed by the Supplier,

Prohibited Acts

The Supplier warrants and represents that:

29.1.1 it has not committed any offence under the Bribery Act 2010 or done any of

the following (“Prohibited Acts™):

{i} offered, given or agreed to give any officer or employea of the
Authority any gift or consideration of any kind as an inducament or
reward for doing or not doing or for having dona or not having done
any act in relation lo the obtaining or performance of this or any
other agreement with the Authority or for showing or not showing
favour or disfavour to any person in relation to this or any other
agreement with the Authority; or

{1}y in connection with this Contract paxd or agreed to pay any
commission other than a payment, particulars of which (including
the terms and conditions of the agreement for its payment) have
been disclosad in writing to the Authority; and

29.1.2 it has in place adequale procedures to prevent bribery and corruplion, as

contemnplated by section 7 of the Bribery Act 2010,

If the Supplier or its Staff (or anyone acling on its or their bahalf) has done or does any
of the Prohibited Acts or has commitled or commits any offence under the Bribery Act
2010 with or withoul the knowledge of the Supplier in relation to this or any other
agreemeant with the Autharity:
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28.2.1 the Authority shall be entitled:

(i) lo terminate this Contract and recover from the Supplier the amount
of any loss resulting from the terminalion;

(it} lo recover from the Supplier the amount or value of any gift,
consideration or commission concemed; and

(i) 1o recover from the Supplier any other loss or expense sustained in
consequence of the camying out of the Prohibited Act or the
commission of the offence under the Bribery Act 2010;

2922  any termination urider Clause 29.2.1 of this Schedule 2 shall be without
prejudice o any nght or remedy that has already accrued, or subsequently
accrues, o the Authonty; and

29.2.3 notwithstanding the Dispute Resolution Procedure, any Dispute refating to:
(i) the interpretation of Clause 29 of this Schedule 2, or (i)  the
amount or value of any gift, consideration or commission,

shall be determined by the Authority, acting reasonably, and the decision
shall be final and conclusive.

30 General

30.1  Each of the Parties is independent of the other and nothing contained in this Contract
shall be construed to imply that there is any relaionship between the Parties of
partnership or of principalfagent or of employer’employee nor are the Parties hereby
engaging in a joint venture and accordingly neither of the Parties shall have any right
or authority to act on behalf of the other nor to bind the other by agreement or
otherwise, unless expressly parmitted by the terms of this Contract,

302 Fallure or delay by either Parly to exercise an oplion or right conferred by this Contract
shall not of itself constitute a waiver of such option or right.

303 The delay or faflure by either Parly fo insist upon the strict performance of any
provision, term or condition of this Contract or to exercise any rght or remedy
consequent upon such breach shall not constitute a waiver of any such breach or any
subsequent breach of such provision, term or condition.

304 Any provision of this Contract which s held 1o be invalid or unenforceable in any
jurisdiction shall be ineffective o the extent of such invalidity or unenforceability without
invalidating or rendering unenforceable the remaining provisions of this Contract and
any such invalidity or unenforceability in any jursdiction shall not invalidate or render
unenforceable such provisions in any other jurisdiction.

30.5 Each Parly acknowledges and agrees that il has nol relied on any reprasentation,
warranty or undertaking (whether written or oral) in relation to the subject matter of this
Contract and therefore irevocably and unconditionally waives any rights it may have
to claim damages against the other Party for any misrepresentation or undertaking



