Annex A

Terms of Reference

Management of the Flexible Facility for the Private Sector Development
programme in DRC

1. Background

1.1 Decades of economic mismanagement and war have exacted a heavy toll on the
economy of the Democratic Republic of Congo (DRC). Official GDP per capita in DRC
is still the lowest in the world ($311) — less than half of its 1980 value in constant
terms. And around 59% of the population live on less than $1.25 per day. It is
estimated that only around 300,000 people are employed in formal Small to Medium
Enterprise (SME) firms and that up to 90% of all business activity takes place ‘below
the radar’ in the informal sector.

1.2 The DRC country office of the Department for International Development (DFID) will be
providing up to £100 million over a five year period (2014 - 2019) to stimulate private
sector development (PSD) in DRC. By strategically targeting key constraints the aim is
to empower the private sector to be an engine of growth, firm and job creation, and
poverty alleviation in DRC.

1.3 The multiple interconnected constraints to private sector development in DRC create a
complex context for this programme. Accordingly, DFID DRC will use a programming
approach consisting of a flexible portfolio of interventions:

e A Flexible Facility which will, on an as needed basis, design and implement
interventions on:
o Business environment reform (commencing with support to the Government
of DRC for OHADA implementation)
o Access to finance
o Anti-corruption
¢ Aninvestment in the Fund for Inclusive Finance in DRC (FPM)
¢ A Making Markets Work for the Poor (M4P) programme to promote private sector
development in a range of market sectors'
o A Decision Support Unit, which will provide portfolio-wide, continuous monitoring,
evaluation, analysis and learning to guide DFID DRC’s management of its PSD
portfolio.

1.4 These terms of reference set out DFID’s requirements for a service provider who will
manage the Flexible Facility.

1.5 These terms of reference should be read in conjunction with DFID DRC’s Country
Operational Plan (available online at https://www.gov.uk/government/publications/dfid-
democratic-republic-of-congo-operational-plan-2013) as well as the following
documents given in annexes:

' Note that a service provider has already been contracted to undertake this component on a design
and implement basis.
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e Annex A. A draft of a Convention of Technical Assistance between DFID and
the Government of DRC, including terms of reference for an OHADA
implementation programme (drafted in collaboration with the Minister of Justice
and National OHADA Commission). Please note the organogram included as
Annex 2 of this document which illustrates the Governance arrangements for
this project.

Objectives

The Flexible Facility Service Provider will, on an as-needed basis, design and
implement business environment, access to finance and anti-corruption interventions
in order to contribute to private sector development and poverty alleviation in DRC.
This work will commence with a programme of support to the Government of DRC for
the implementation of OHADA law, practices and institutions. Subsequent
interventions will be designated by DFID DRC via the mechanisms specified in section
4 below.

The Flexible Facility Service Provider will contribute to the achievement of outcome
indicator 1 of the log frame for DFID DRC’s Private Sector Development Programme:
to support DRC to reduce its distance to the frontier of the World Bank Doing Business
Indicators from 35 to 52.2 Detailed, intervention-specific log frames for the Flexible
Facility Service Provider will be developed during the inception phase of each
intervention and agreed by DFID DRC as specified in section 5 below.

The expected duration of the Flexible Facility is five years with an approximate budget
of £35 million. This budget includes the service provider's management costs as well
as the design and implementation costs of any interventions. Note that, given the
nature of this programme, expenditure will proceed incrementally up to this budget
ceiling depending on the emergence of intervention opportunities and progress against
results and value for money metrics. If suitable opportunities do not arise, or
insufficient progress is made, the budget and duration of the facility will be reduced.
Conversely, there is scope to increase this budget if sufficient interventions are
identified and if on-going monitoring, evaluation, and analysis suggest that such a
rebalancing would be warranted.

Recipient

The Flexible Facility Service Provider will provide direct support to relevant
government, private sector, financial, civil society and not-for-profit organisations. This
support will ultimately benefit existing and potential commercial operators in DRC
thereby contributing to economic growth, the creation of jobs and the alleviation of
poverty.

Scope of services

As can be seen from Figure 1 below, business environment, access to finance and
anti-corruption interventions to be designed and implemented by the Flexible Facility
Service Provider will be specified on an as-needed basis by DFID DRC throughout the
life of the contract. DFID DRC will develop initial terms of reference for each
intervention in collaboration with key counterparts (in particular the Government of

Z Note that, as these figures are released retrospectively, the baseline for 2013 (and hence milestones
up to 2019) will be updated once the next report is released.



DRC) facilitated in part by DFID DRC’s consultants on business environment reform
and access to finance who will be seconded to the Government of DRC’s Business
Environment Reform Steering Committee (CPCAI)® and the Congolese Central Bank
respectively.

4.2 DFID DRC will select interventions according to their potential to address key
constraints to private sector development in DRC and contribute to the achievement of
log frame results for the PSD programme. Given the dynamic nature of the context, it
is envisaged that constraints, and opportunities to address them, will emerge
unpredictably over time. In addition to on-going collaboration with the Government of
DRC, the selection process will be informed by continual analysis, horizon-scanning
and monitoring and evaluation of the progress of the overall PSD programme by DFID
DRC assisted by the Decision Support Unit.

Figure 1: Role of the Flexible Facility

Advice/evidence Decision
on constraints to Support
PSD in DRC Unit

V4 \
> .
Terms of I Terms of
reference | reference
yd | A Y
BEJsmess I Access to Congolese
Environment .
Finance Central
Reform I
Consultant
Consultant Bank
Approved
terms of
reference
|

Flexible Facility

Interventions on business environment, anti-corruption and access to finance

5. Deliverables
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5.1 Once initial terms of reference for each intervention have been finalised by DFID DRC,
and agreed with the relevant counterpart (e.g. Government, private sector firm, etc.),
the Flexible Facility Service Provider will provide the following services:

e Detailed design: The Flexible Facility Service Provider will expand on the terms of
reference provided to them by drafting a detailed project plan including technical
details, required personnel, budget, procurement plan (including anti-corruption and
value for money considerations) and a proposed intervention-specific log frame and
monitoring and evaluation mechanisms, etc. Technical details should be elaborated
in conjunction with the relevant counterpart at this stage. At this point the Flexible
Facility Service Provider should propose intervention-specific output/results-based
payment mechanisms.

¢ Implementation: Once the detailed design has been approved by DFID (including
payment mechanisms), the Flexible Facility Service Provider will implement
interventions on DFID’s behalf and be responsible for all elements of project
management.

¢ Intervention level monitoring and evaluation: The Flexible Facility Service Provider
will monitor and evaluate the progress of its interventions. Results will be verified by
DFID DRC’s Decision Support Unit (particularly where they relate to payment-by-
results mechanisms) and amalgamated with results from other elements of the PSD
Programme to inform adjustments to the portfolio.

5.2 The Flexible Facility Service Provider should be prepared to scale-up/down
interventions in response to requests from DFID DRC. Annual budgets will be agreed
on a rolling basis between the supplier and the DFID DRC programme team.

5.3 Annex A provides terms of reference for the first intervention to be taken forward by
the Flexible Facility Service Provider: support to the Government of DRC for the
implementation of OHADA. As can be seen from this annex, OHADA is a system of
harmonised business laws and institutions adopted by 17 Francophone African
countries to improve legal certainty for businesses and promote both foreign and
domestic investment. DRC acceded to the OHADA organisation in mid-2012 thereby
dramatically updating commercial, accountancy and arbitration laws dating back to the
19th century. DFID DRC has developed the annexed terms of reference in
collaboration with the Congolese Minister of Justice to provide a programme of
support, which will:

e Establish a fully OHADA-compliant system for business registration including a
commercial and movable asset registry (RCCM)* in line with the recommendations
of the PwC report “Amélioration du systéeme d’enregistrement des entreprises en
République démocratique du Congo” provided as Annex B.° This will build on the
work of the Congolese Government to establish an RCCM and Single Window for
business registration in the Gombe district of Kinshasa.

¢ Reinforce the capacity of the Government of DRC (in particular the National
OHADA Commission) to ensure the effective implementation of OHADA laws,
practices and institutions. This will include the provision of equipment, training,
human resources, technical assistance, and, if judged necessary during the 4

4 Registre du Commerce et Crédit Mobilier.

® Note that the implementation terms of reference in Annex A specify an inception period during which
time amendments to the recommendations of this report may well be requested by the Government of
DRC.
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month inception phase of this project, the establishment of OHADA-compliant
arbitration centres (to be housed within existing buildings) in DFID DRC’s focus
provinces (Equateur, Kasai Occidental, Katanga, Kinshasa, and North and South
Kivu).

Raise awareness and build capacity amongst private sector operators (including
MSMEs, banks, microfinance institutions, lawyers, accountants, auditors, etc.) to
allow them to respond to the benefits of OHADA.

Monitor and evaluate the progress and impact of OHADA implementation in DRC.

Subsequent interventions may include:

Support to the Congolese Ministries of Trade, Finance, Migration, etc. for the
establishment of Single Windows for international trade transactions at various
border points (particularly those in eastern DRC).

Support to the Congolese Central Bank and other Government and private sector
actors for the development of a capital market/deposit guarantee scheme/credit
history bureau etc.

Support for the implementation of an anti-corruption pact between the public,
private and civil society sectors — potentially including: implementation of corruption
monitoring and reporting systems; provision of anti-corruption training for public
officials; implementation of a public anti-corruption awareness campaign.

Support to the Government of DRC to strengthen land registration systems.
Advocacy activities to support passage of key business environment reform
legislation through the DRC National Assembly (e.g. bills to reform the electricity
and insurance sectors, and a bill to remove legal impediments to women’s
participation in business).

Modalities for subsequent interventions may include:

Provision of short-term technical assistance such as drafting decrees/laws, offering
legal advice, answering specific research questions, etc.

Provision of longer-term technical assistance including human resources,
equipment, the development of IT systems, and training, etc.

Advocacy activities

Awareness-raising to ensure that private sector actors respond positively to
developments in the business environment

Undertaking research

Managing of grants to third party organisations, such as NGOs, civil society
organisations, or firms, active in business environment, access to finance or anti-
corruption activities.

6. Summary of Contract Process for Future Work through the Flexible Facility

The following process will be followed for subsequent interventions:

DFID and GoDRC will determine the required interventions and provide draft terms of
reference to the Flexible Facility provider (FFP) or request for a scoping study
(including fee proposal) where further work is required before the Terms of
Reference can be prepared. This will include the timescales for responding to DFID.

The FFP will either prepare the scoping study proposal including technical,
commercial fee proposal and proposed plan or expand on the draft terms of
reference, drafting a detailed proposal, including technical details, resources,
commercial detailed budget, project plan and the intervention-specific output/results-
based payment mechanisms. These proposals will need to be submitted to DFID,
within the agreed timescales. DFID will work with the GoDRC and the FFP to agree
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the final TOR, technical, commercial and financial proposal for each new
intervention; DFID will approve the new intervention.

A contract amendment will not need to be issued where the work is under £100,000,
for example a scoping study, this can instead be agreed by the DFID DRC
programme team.

DFID will issue contract amendments to formalise the scope of the new interventions
based on the agreed finalised proposal for each new intervention. This will include
finalised TOR, the technical, commercial and financial proposal which will include an
agreed payment mechanism and payment schedule.

DFID will revise and confirm the cumulative interventions value and the residual
budget still available for future interventions, after each new intervention contract
amendment has been issued.

Reporting

Ultimately, the Flexible Facility Service Provider will report to the Growth and
Economic Adviser in DFID DRC. The Flexible Facility Service Provider will also
interact regularly with DFID DRC programme management staff and DFID DRC'’s
consultants on access to finance and business environment reform.

In addition to the intervention specific project plans detailed at paragraph 5.1, the
reporting requirements to DFID are as follows:

¢ Quarterly performance management reports

¢ Annual Audited accounts

¢ Annual workplans

¢ Annual forecast of expenditure (including procurement plans) — disaggregated
monthly for the financial year April to March. These should be updated monthly.°

¢ Annual reports outlining progress against agreed targets

These reports must be written in English.

In addition, the Flexible Facility Service Provider will be expected to work closely with
counterparts, in particular the Government of DRC. This may involve Flexible Facility
Service Provider representatives sitting on technical steering groups, and submitting
regular reports (in French) to key counterparts. Please see Annex A for details on how
this will work for the OHADA project.

DFID will undertake:

Reviews of the Flexible Facility by the DFID DRC Growth and Economic Adviser
(supported by other relevant advisers as required, for example those specialising in
areas such as evaluation) which will feed into the PSD Programme Annual Review.

A full independent mid-term review after two and a half years.

A project completion report at the end of the PSD Programme.

An independent evaluation at the end of the PSD Programme.

Rolling (up to quarterly), in-depth audits of financial management procedures, etc. (to
be determined by DFID DRC)

® Note that reimbursement of disbursed funds used for procurement will be made retrospectively.



7.5

8.1

8.2

9.1

9.2

9.3

9.4

9.5

9.6

DFID’s Decision Support Unit will undertake verification of results delivered by the
Flexible Facility Service Provider (particularly those relating to any proposed payment-
by-results mechanisms).

Timeframe

The contract is expected to last for the duration of the Private Sector Development
Programme — for 5 years from 2014 — 2018 (starting as early as possible in 2014).

The contract will be issued for the full period. However break points for review of
performance will be built into the contract on an annual basis.

Qualifications of the service provider

The service provider who will manage the Flexible Facility must be a multidisciplinary
organisation, or consortium of organisations, with expertise in OHADA law,
accountancy and audit standards/practices, business registration systems, and
arbitration arrangements. In addition, the service provider must have experience in
implementing business environment, anti-corruption and access to finance reform
programmes in developing countries, including through the provision of technical
assistance, human resources, training, and the development and implementation of IT
systems.

Given the flexible nature of the facility, the service provider must have the ability to
deploy and manage staff in response to shifting needs. It is likely that both long and
short-term technical experts in a wide variety of fields will be required throughout the
programme. These experts must be viewed as credible in DRC and with the
Government of DRC, be able to operate fluently in French (essential), and ideally have
a working knowledge of English (essential for staff interacting frequently with DFID).
The service provider must have a proven track record of successfully managing such
large, flexible, and multidisciplinary teams.

Given that a significant opening intervention is the implementation of OHADA,
experience in OHADA implementation would also be ideal. The OHADA
implementation Terms of Reference outlines an indicative team needed with specific
legal and IT skills. Note that this is only a suggested staffing structure; bidders should
feel free to propose their own structures as they see fit.

DFID DRC encourages collaboration with local organisations to maximise contribution
to wider development within DRC and to increase the pool of local expertise. As such,
it is expected that the service provider will at least engage local staff, if not award a
number of sub-contracts to local consultancies, NGOs or academic organisations.
However, the service provider must have an understanding of delicate local political
economy dynamics so as to avoid appointing consultants whose presence would
impede collaboration with Government of DRC.

Location of core implementing teams will be in Kinshasa. However, specific
interventions will require the service provider to deploy staff members elsewhere in the
country.

Given that the Flexible Facility will encompass a range of interventions, with
intermittent design assignments, the service provider should propose flexible systems
for overseeing delivery so as to minimise costs. For example, the initial portfolio will

7
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comprise OHADA implementation only. At this point it is unlikely that a full-time, in-
country, programme director would be required in addition to the OHADA support
project manager. However, as the portfolio expands over time, it is possible that a full-
time in-country programme director would be required to coordinate the various
intervention teams and liaise with DFID. Similarly, it is unlikely that placing
international experts in-country to be on stand-by to design interventions as-needed
would be cost effective. The service provider should thus be able to rapidly deploy
experts as-needed from amongst those international experts they have available, by
temporarily redeploying experts engaged in other in-country projects, or by drawing on
external local expertise already in country.

Duty of Care

The Supplier is responsible for the safety and well-being of their Personnel (as defined
in Section 2 of the Framework Agreement) and Third Parties affected by their activities
under this Call-down Contract, including appropriate security arrangements. They will
also be responsible for the provision of suitable security arrangements for their
domestic and business property.

DFID will share available information with the Supplier on security status and
developments in-country where appropriate. DFID will provide the following:

All Supplier Personnel will be offered a security briefing by the British Embassy/DFID
on arrival. All such Personnel must register with their respective Embassies to ensure
that they are included in emergency procedures.

A copy of the DFID visitor notes (and a further copy each time these are updated),
which the Supplier may use to brief their Personnel on arrival.

The Supplier is responsible for ensuring appropriate safety and security briefings for all
of their Personnel working under this Call-down Contract and ensuring that their
Personnel register and receive briefing as outlined above. Travel advice is also
available on the FCO website and the Supplier must ensure they (and their Personnel)
are up to date with the latest position.

This Procurement may require the Supplier to operate in conflict-affected areas and
parts of it are highly insecure. The security situation is volatile and subject to change at
short notice. The Supplier should be comfortable working in such an environment and
should be capable of deploying to any areas required within the region in order to
deliver the Contract.

The Supplier is responsible for ensuring that appropriate arrangements, processes and
procedures are in place for their Personnel, taking into account the environment they
will be working in and the level of risk involved in delivery of the Contract (such as
working in dangerous, fragile and hostile environments etc.). The Supplier must ensure
their Personnel receive safety in the field training prior to deployment if judged
necessary.

Tenderers must develop their Tender on the basis of being fully responsible for Duty of
Care in line with the details provided above and the initial risk assessment matrix
developed by DFID (see Annex C of this ToR). They must confirm in their Tender that:



They fully accept responsibility for Security and Duty of Care.

They understand the potential risks and have the knowledge and experience to
develop an effective risk plan.

They have the capability to manage their Duty of Care responsibilities throughout
the life of the contract.

10.7 Acceptance of responsibility must be supported with evidence of capability and DFID
reserves the right to clarify any aspect of this evidence. In providing evidence
Tenderers should consider the following questions:

Have you completed an initial assessment of potential risks that demonstrates
your knowledge and understanding, and are you satisfied that you understand
the risk management implications (not solely relying on information provided by
DFID)?

Have you prepared an outline plan that you consider appropriate to manage
these risks at this stage (or will you do so if you are awarded the contract) and
are you confident/comfortable that you can implement this effectively?

Have you ensured or will you ensure that your staff are appropriately trained
(including specialist training where required) before they are deployed and will
you ensure that on-going training is provided where necessary?

Have you an appropriate mechanism in place to monitor risk on a live / on-going
basis (or will you put one in place if you are awarded the contract)?

Have you ensured or will you ensure that your staff are provided with and have
access to suitable equipment and will you ensure that this is reviewed and
provided on an on-going basis?

Have you appropriate systems in place to manage an emergency / incident if one
arises?

10.8 Further information on Duty of Care is provided in the Supplier Instructions (Volume 1
of the Mini-Competition Invitation to Tender Pack).

DFID November 2014.



