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INVITATION TO PROVIDE A PROPOSAL FOR PROVISION OF A SERVICE CONTRACT UNDER THE TERMS OF THE AUTHORITY FRAMEWORK AGREEMENT

	From: 
Office of Rail and Road 
One Kemble Street

London WC2B 4AN

	To:

All suppliers on Lot 2 – Transport Advice Covering Economic and Related Areas of the Pan-Regulators’ Framework Agreement for the Provision of Economic, Financial and Related Consultancy Services 2015



	Work Title: 

 PR18 Market can bear test analysis  

Scope of Work is attached at Annex A

	Contract duration:

2.5 Months
	Commencement date:

1 May 2017
	Extension Option:
N/A

	Deadline for receipt of proposal:

14 April 2017 @ 17:00
	Proposal to be sent via ORR’s e-tendering portal  


	SUBJECT TO ANY SPECIAL PROVISIONS MADE BELOW, THIS REQUIREMENT WILL BE SUBJECT TO THE AGREED TERMS AND CONDITIONS FOR THE FRAMEWORK AGREEMENT.  
Fees shall be no greater than those agreed for the framework, but suppliers may propose lower rates for a specific piece of work if they wish.

The Customer will appoint the supplier on the basis of the most economically advantageous tender (taking account of any specific criteria published with this invitation to tender).

The Customer is subject to the provisions of the Freedom of Information Act 2000. Accordingly, all information submitted to a public authority may need to be disclosed by the public authority in response to a request under the Act. We may also decide to include certain information in the publication scheme which we maintain under the Act. 

If you consider that any of the information included in your tender is commercially sensitive, please identify it and explain (in broad terms) what harm may result from disclosure if a request is received, and the time period applicable to that sensitivity. 

You should be aware that, even where you have indicated that information is commercially sensitive, we may be required to disclose it under the Act if a request is received. 

Please also note that the receipt of any material marked ‘confidential’ or equivalent by the public authority should not be taken to mean that the public authority accepts any duty of confidence by virtue of that marking. If a request is received, we may also be required to disclose details of unsuccessful tenders. The relevant material will, in response to FOI requests, be examined in the light of the exemptions provided for in the FOI Act.
Additionally, Providers should be aware that a public authority may be required to publish details of contract award and spend data.


	Invoice Address:
Payments Team

Office of Rail and Road
One Kemble Street

London WC2B 4AN
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INVITATION TO PROVIDE A PROPOSAL
STATEMENT OF REQUIREMENT & GENERAL INFORMATION
PR18 Market can bear test analysis
CPV Code: 73000000-2
Tender Reference: ORR/CT/16-92
Purpose of document
The purpose of this document is to invite proposals for PR18 Market can bear test analysis for the Office of Rail Road (ORR).
This document contains the following sections:

1. 
Introduction to the Office of Rail and Road

2.  
Statement of Requirement

3.
Tender Proposal & Evaluation Criteria

4.
Procurement Procedures
1. Introduction to the Office of Rail and Road (ORR)
The Office of Rail and Road is the independent safety and economic regulator of Britain’s railways who now also hold Highways England to account for its day-to-day efficiency and performance, running the strategic road network, and for delivering the five year road investment strategy set by the Department for Transport (DfT). 
ORR currently employs approximately 300 personnel and operates from 6 locations nationwide. The majority of personnel are located at ORR’s headquarters, One Kemble Street, London.

Our strategic objectives
1. A safer railway: Protecting passengers, the workforce and the travelling public is at the heart of what we do. We will continue to hold industry to account to deliver safety improvements, focusing especially on level crossings, the train-to-platform gap, and through overseeing better design at the outset. 

2. Better customer service: Our response to the recent ‘super-complaint’ highlights more which can be done to deliver a better deal for passengers in respect of compensation for delays.  We shall, as promised, monitor operators’ progress closely here, as indeed we shall on complaints handling, on provision for disabled passengers, and on information provided during disruptions. 

3. Value for money from the railway: The rail network is in the middle of a challenging, multi-billion pound investment programme. We want to see the infrastructure owner, train operator and freight company working together to improve efficiency and boost value for money for taxpayers, fare payers and funders. We will continue to monitor and report on Network Rail’s performance to help ensure that it operates as a world-class, efficient asset management company. 

4. Better highways: Highways England now has a £15bn, five-year plan with eight specific targets. Our role is to monitor its progress on this. These targets include a 40% reduction in the number of people killed or seriously injured by 2020; a road user satisfaction score of 90% by March 2017; clearing 85% of incidents within an hour; and making £1.2 billion of savings on capital expenditure. 

5. Promoting a dynamic and commercially sustainable rail sector: Our vision for the future will be set out in our first core document outlining the next Periodic Review, “PR18”, which we will consult on from later in the Spring. 

Building on the recommendations of the Shaw review, PR18 will consider options for route based regulation, underpinned by a strong system operator and for an effective charging and incentives regime for Network Rail as the network monopoly. 

6. High performing regulation: Structural and funding changes shaping both the rail and road networks mean that a high performing regulator is more vital than ever. We are continually developing our professional expertise to ensure maximum, positive impact. Working across rail and road in a joined up manner is also supporting us in developing and applying proportionate, risk-based regulation.

Supplying ORR

The ORR procurement unit is responsible for purchasing the goods and services necessary for ORR to achieve its role as the economic and health & safety regulator of the rail industry.

The ORR Procurement unit subscribes to the following values:

· to provide a modern, efficient, transparent and responsible procurement service; 

· to achieve value for money by balancing quality and cost; 

· to ensure contracts are managed effectively and outputs are delivered; 

· to ensure that processes have regard for equality and diversity; and 

· to ensure that procurement is undertaken with regard to Law and best practice.

For further information on ORR please visit our website: www.orr.gov.uk
Classification of Suppliers

The ORR would like to better understand the composition of its supply base with regards to its use of Small and Medium size Enterprises.  This being the case, please indicate within your proposal which category your organisation falls in to using the following classification.  Please note that the selection of the winning bid will be based solely on the criteria set out in this document and any contract will be awarded on the basis of the most economically advantageous tender.

	Enterprise Category
	Headcount
	Turnover 
	or
	Balance Sheet Total

	Micro
	<10
	≤ € 2 million
	≤ € 2 million

	
	
	
	

	Small
	<50
	≤ € 10 million
	≤ € 10 million

	
	
	
	

	Medium
	<250
	≤ € 50 million
	≤ € 43 million

	
	
	
	

	Large
	>251
	> € 50 million
	> € 43 million


2. Statement of Requirement
	2.1 Background to the project

	1. This project is sponsored by the ORR’s Regulatory Economics team (which is part of the Railway Market and Economics Directorate). The team leads on policy development in a number of areas as part of the 2018 Periodic Review of Network Rail (“PR18”), including on access charges and incentive mechanisms.

Role of periodic reviews

2. Periodic reviews are one of the principal mechanisms by which ORR holds Network Rail to account, and secures value for money for users and funders of the railway.

3. In this review, we will determine what Network Rail must deliver in control period 6 (CP6), the funding it requires for this, and the incentives needed to encourage effective performance and delivery. This will feed through into the service that passengers and freight customers receive and, together with taxpayers, ultimately pay for.

The PR18 structure of charges review

4. As part of PR18 we are undertaking a review of the structure of Network Rail’s charges. Access charges are paid by train operators for use of the rail network, and they are one of Network Rail’s sources of income. 

5. A key element of the PR18 structure of charges review is looking at the way fixed network costs (i.e. those costs that do not vary in the short run) are recovered from operators.
 Our proposal, as set out in the consultation on charges and incentives which we published in December 2016 (‘our December 2016 consultation’), is to apply fixed cost charges to all operators, including open access operators (OAOs).

6. Requirements for access charging are set out in EU Directive 2012/34/EU, as transposed into UK legislation by The Railways (Access, Management and Licensing of Railway Undertakings) Regulations 2016. The legislation requires that access charges (for the minimum access package) shall be set at the cost directly incurred as a result of operating the train service.

7. The legislation also sets out exceptions to the charging principles, including: 

“In order to obtain full recovery of the costs incurred by the infrastructure manager a Member State may, if the market can bear this, levy mark-ups on the basis of efficient, transparent and non-discriminatory principles, while guaranteeing optimal competitiveness of rail market segments. The charging system shall respect the productivity increases achieved by railway undertakings. 

The level of charges shall not, however, exclude the use of infrastructure by market segments which can pay at least the cost that is directly incurred as a result of operating the railway service, plus a rate of return which the market can bear.” (Directive 2012/34/EU, Article 32)

8. Currently, this article underpins the recovery of a number of access charges by Network Rail: 

a) The fixed track access charge (FTAC) paid by franchised passenger operators; and

b) The freight specific charge (FSC) and the freight only line (FOL) charge paid by certain rail freight commodities. 

9. In PR08 and PR13 we undertook market can bear tests in order to determine which rail freight commodities should be subject to mark-ups (and the level of those mark-ups). 

10. For franchised passenger operators, the FTAC is set at the level which recovers Network Rail’s net revenue requirement (after all other charges and source of income have been taken into account). We have not previously done an explicit market can bear test for these operators, because they have franchise agreements which hold them harmless to changes in charges at a periodic review. Therefore, they generally pay the level of FTAC that was set at the time they entered into their franchise (which is therefore factored into their bid – an implicit market can bear test).

11. OAOs do not currently pay fixed cost charges (mark-ups), and are not subject to a market can bear test. They do pay short-run variable charges to access the network. We approve access rights to OAOs after considering the impacts on existing services (this includes the use of a not-primarily abstractive test). These access rights determine the services they can run. Open access operators currently run around 1% of passenger rail services. 

12. In our December 2016 consultation on charges and incentives we have set out our proposals for recovery of fixed cost charges in CP6. These consist of: 

a) Improving transparency around fixed network costs based on a new cost allocation methodology (which includes an element of avoidable costs) currently being developed by Network Rail. Improved transparency, and the potential mark-ups which could flow from this methodology (subject to a market can bear test), could promote cost efficiency, by enabling operators to better take account of the costs they cause to be incurred on the network; 

b) Applying fixed cost charges to all operators, including OAOs, to promote further competition in passenger services. In order to determine the level of fixed cost mark-ups, we will undertake a market can bear test for passenger operators, and we will also update our analysis underpinning the market can bear test for freight operators, to take account of new information available (and also taking into account the level of all other charges operators are subject to). Furthermore, we propose to simplify freight mark-ups into a single charge.

13. As highlighted in our consultation, there are a number of key considerations and areas for further work associated with our proposed option: 

a) Our proposal involves applying a consistent framework for freight and passenger services - i.e. applying a market segmentation approach and a market can bear test which has a consistent set of underlying principles. 

b) We would apply fixed cost charges to all passenger operators, including OAOs, based on a market can bear test. We will need to develop a market segmentation and undertake a market can bear assessment in line with the requirements of The Regulations. These regulations require us to consider, as a minimum, the following segments: services within the framework of a public service contract, other passenger services (which would include charter services) and freight services. As this is a minimum specification, we would expect to introduce additional market segmentation where there are significant differences across markets (e.g. between intercity or peak services versus rural or off-peak services).

c) Revisit the Not Primarily Abstractive (NPA) test which is part of our access policy
, to determine whether it would still be appropriate to apply it (and how) if some OAOs were contributing towards fixed network costs. Our access policy would also need to reflect the introduction of any PSO levy. Specifically, in order to introduce a PSO levy, the economic viability of services needs to be considered. An assessment of economic viability is likely to have features in common with the market can bear assessment (although does not necessarily need to be based on market segments). Therefore, the sequencing of the market can bear test and the economic viability assessment is something we will need to consider as part of our implementation of mark-ups. We will continue to work closely with DfT as we develop this policy to ensure thinking on mark-ups and PSO levy is joined-up.
 
14. Some of these areas of further work will be informed by the analysis developed through this consultancy study (see next section). 

15. The Independent Regulators Group – Rail (IRG Rail) has previously set out thinking in the area of market segmentation and market can bear tests. We suggest that this might be a good resource for consultants to look at. 
Links with other PR18 work streams 

16. The timings for this work are informed by the need to consult on our proposed market segmentation and mark-up caps as part of a charges and incentives consultation which we will publish in September 2017.

	2.2 Project Objectives & Scope

	17. This project should deliver the following key outputs: 

a) A proposed market segmentation for passenger rail services (to be consulted on by ORR in September 2017);

b) An assessment of the ability to bear increases in charges for each of the identified market segments. 

i. This should for example be based on scenarios modelling % increases in charges relative to a baseline. The baseline should be equivalent to CP5-exit charge levels and / or reflect any available information regarding increases in access charges as a result of changes in approach in PR18
; and
ii. The ORR will use this analysis to consult on potential caps on total charges for each identified market segment in September 2017. Part of ORR’s work will involve deciding what level of impact on traffic is acceptable. The analysis produced by the supplier should provide estimates of potential caps for each market segment (expressed as a £ per unit rate or other agreed metric, and taking the form of a central estimate with appropriate confidence intervals), based on the estimated impact on traffic of increases in charges.
c) An updated market can bear test for freight services. This should be an update of the market can bear test undertaken in PR13, and should reflect any new relevant information. This should specifically include: 

i. An updated market segmentation – this should continue to be based on commodities carried, and should assess whether any geographical features need to be incorporated into the segmentation (see next section); and

ii. An updated assessment of the ability to bear increases in charges for each of the identified market segments (in line with the approach set out in paragraph 12.b.i-ii above). 
The high level approach

18. We expect suppliers to set out a detailed methodology and approach to undertaking this work in their bids. However, we have set out below the high level approach and principles that we would expect the methodology to be based on.

19. This is a data driven analytical piece of work. We expect the supplier to set out in the project plan what models and data sources it expects to use. The ORR will seek to facilitate access to any data sources held internally, and will support the appointed supplier in securing access to any other models / data sources. 

20. For the freight market can bear test, the analysis previously undertaken sets out the data sources used. This could be a starting point for bidders in identifying the type of data that would be necessary (and who it is owned by). Details about the PR13 freight market can bear test can be found in the following documents published on our website:  

· Impact of changes in track access charges on rail freight traffic Stage 1 Report, MDS Transmodal report for ORR, February 2012

· Consultation on the variable usage charge and a freight specific charge, ORR, May 2012

· The Impact of Changes in Access Charges on the Demand for Coal, NERA report to ORR, May 2012

· Impact of changes in track access charges on freight traffic Stage 2 Report: Impact of increases of above 100% on specific commodities, MDS Transmodal report to ORR, July 2012

· The impact of changes in access charges on the demand for coal: update to NERA May 2012 assessment, NERA report to ORR, October 2012

· Periodic Review 2013 Rail freight: conclusion on the average variable usage charge and a freight specific charge, ORR, January 2013

· Analysis of road and rail costs between coal mines and power stations, MDS Transmodal report to ORR, January 2013

· Periodic Review 2013: consultation on a freight specific charge for biomass, ORR, February 2013

21. For passenger and freight services respectively, the analysis should involve two main stages. Further detail on each of the stages is provided below: 

a) Stage I: develop a market segmentation (for freight services: update the existing segmentation); 

b) Stage II: assess what the market can bear (by segment) (for freight services: update the existing assessment of what the market can bear, taking into account any updates to the market segmentation).

Stage I

22. As set out above, in order to apply mark-ups, we are required to undertake a market can bear test. Stage I of the analysis consists of categorising train services (passenger and freight) into market segments. This would subsequently underpin the assessment of the level of costs each market segment can bear (stage II). 

23. The legislation sets out the market segments which need to be defined as a minimum: passenger services within the framework of a public service contract, all other passenger services, and freight services. However, in practice this would be a high level segmentation, and the resulting ability to bear assessment would be highly averaged (reflecting the varying ability to bear associated with services within each of the three high level market segments). 

24. Previously, for freight services we have categorised services into market segments based on commodities carried. This ensures that the assessment of ability to bear costs reflects the specific commercial position of the services within each market segments. 

25. Therefore, we are also proposing that the market segmentation for passenger services not within the scope of a public service contract (all other passenger services), is further disaggregated. This is in order to ensure that the assessment of ability to bear which is based on this market segmentation is accurate and does not result in undesirable outcomes. 

26. We expect the stage I work to be underpinned by a set of principles which is consistent with what we have previously based the freight market segmentation on, namely: 

a) Definition of market segments should be practical, comprehensive and objective; 

b) Market segments should, as far as possible, have common characteristics of some kind that place them, as a class, in a different commercial position against another identifiable class; and

c) Choice of market segments should not distort incentives.

27. In practice, for the freight market segmentation, these principles have been used to develop a segmentation based on commodities carried. This is because the decision to use rail freight and the ability to bear mark-up is largely based on product characteristics and we think that market segments in the freight sector should be based on the products transported by rail, rather than the operators that transport them.

28. Building on this, the passenger market segmentation should also be based on the same principles as the freight market segmentation, including the approach of basing it on services rather than operators. This is because operators typically run a range of different services, with different commercial characteristics (e.g. some might be profitable while others might be socially desirable but ultimately unprofitable services). 
29. Therefore, the principles we would like the successful bidder to base the stage I work on are: 

A. Definition of market segments should be practical, comprehensive and objective.

B. Market segments should, as far as possible, have common characteristics of some kind that place them, as a class, in a different commercial position against another identifiable class.

C. Choice of market segments should not distort incentives.

D. Market segmentation should be based on common characteristics of services, rather than on operators / companies. 

30. More specifically, we are aware of specific areas we would like the stage I work to look at, for both the freight and passenger market segmentation. We welcome further suggestions from bidders in terms of additional features to be included in the analysis, based on their knowledge of the rail passenger and freight markets.

31. The areas we would like the stage I work to take into account, in addition to the high level principles set out in paragraph 33, are: 

a) Updating the freight market segmentation: 

i. Consider changes in traffic growth for the market segments previously considered by the ORR.
 For example, we are aware that significant changes have taken place in traffic profiles for both biomass and ESI coal services and would expect the consultants to investigate these changes. This would mostly feed into the stage II work on ability to bear costs, but the initial review could be undertaken as part of the stage I work. This would be in order to determine whether any of the commodities previously not considered in more detail as part of the second stage work should be considered now (or vice versa). For certain commodities, the assessment will inherently be looking at the economics of very specific businesses (for example biomass, where there is a small number of power stations currently in operation).  The assessment will need to reflect this, and engage in early dialogue with those companies;
ii. Consider how changes to oil prices which have taken place since the previous analysis (very crudely, falling from around $100/barrel or more at an equivalent stage of PR13 review to around $50/barrel in recent years) may have affected modal shift. Again, this would mostly be a stage II issue, but could be used as part of stage one to narrow the list of market segments to be considered in more detail as part of stage II;

iii. Consider evidence around the different levels of competition faced by intermodal traffic depending on the geographic market services operate in. The provisional views expressed in ORR’s 2015 competition investigation into Freightliner relied in part on a finding that the extent of competition between rail and other modes varies according to geography. Specifically, ORR’s provisional views rested in part on rail’s higher fixed but lower variable costs vis-à-vis road haulage, in longer distance markets. Bidders should consider whether a geographic disaggregation such as this might be appropriate given our overall objectives including practicality (see above) in defining a market segmentation for intermodal (or indeed any other type of traffic);
 and
iv. Any analysis of the freight market segmentation should acknowledge the reality that freight operators typically have a network / portfolio offer that delivers an overall sustainable business model. Therefore, factors like common or overhead costs should be considered when looking at individual market segments and their commercial position (for example). 
b) Developing a market segmentation for passenger services: 

i. The segmentation should be based on all services running on the network (not on operators / companies) and should take into account the differences in demand (potentially using as a proxy the level of fare revenue per train km etc.
) for different services. At a first stage, the analysis should not differentiate between services run by franchised passenger operators and services run by non-franchised passenger operators. This is because the market segmentation should be comprehensive (meaning it should consider all types of services which currently run and which could therefore in the future be run as a non-core franchise
 / open access service). The market segmentation should result in services with similar characteristics being looked at alongside each other, regardless of who is running them. This segmentation would be used to determine the relevant list of market segments which will be used to set mark-ups for non-core franchised services (including open access services);

ii. The approach should be sufficiently granular – i.e. it will likely be necessary to consider service codes rather than service groups, and possibly even more granularly – based on origin / destination matrices.
 However, we would expect the analysis to be proportionate to the likelihood of non-core franchised services operating in markets that can bear mark-ups; and

iii. The analysis should for example consider: geographical elements, stopping patterns, time of day (e.g. peak versus off-peak), frequency, regularly scheduled versus unscheduled services, origin / destination, journey time, scale of operation etc. The analysis should also look at whether restrictions placed on an existing OAO’s access right associated with ORR’s process for granting Access Rights mean that a service has limitations placed on its ability to participate in the downstream market, and the extent to which this might impact ability to bear (as part of the stage II analysis); 
iv. Additionally, in the second stage of the work (see stage II below), for the purpose of determining ability to bear for the market segments identified, we expect the consultants to factor in our working assumption that services in the core franchise specification could then be classified as a separate market segment (in line with requirements of the legislation), with ability to bear informed by franchising approach (e.g. protection from changes in charges). Essentially, this second step would then take all the core franchise services and categorise them as one segment, with ability to bear set taking into account the franchising approach in relation to these services (i.e. held neutral to changes in charges). See illustration in Figure 1 below;
v. We note that there are variations in the approach to franchised services (e.g. instances in which the franchising authority is not the DfT of Transport Scotland, and therefore not also Network Rail’s funder).
 This may have an impact on the ability to bear costs of some franchising authorities – i.e. not all franchising authorities might be able to hold operators harmless to changes in charges. This is something the ORR will need to consider when implementing mark-ups, but it is not a consideration for this technical work (i.e. the supplier should not attempt to assess the ability to bear increases in charges of franchising authorities). 
32. The segmentation for both passenger and freight services should involve reviewing the key pairs identified in Schedule 3 Regulation 2 of the Access and Management Regulations: 

(a) Passenger versus freight services
(e) Urban or regional versus interurban passenger services
(b) Trains carrying dangerous goods versus other freight trains
(f) Block trains versus single wagon load trains
(c) Domestic versus international services
(g) Regular versus occasional train services
(d) Combined transport versus direct trains
Figure 1: Diagram illustrating approach to phases I and II for the passenger market can bear test
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Stage II

33. The stage II work should take a proportionate approach. Previously, for the freight analysis, we have in the first stage identified the market segments where demand is highly inelastic and which face little competition from road. The further analysis around ability to bear costs (stage II) was then restricted to these market segments. 

34. For the other market segments (i.e. where demand is highly elastic and face significant competition from other modes – i.e. road in the case of freight), we were able to conclude quickly that the ability to bear mark-ups would be low (i.e. zero). We suggest a similar approach is undertaken for the update of the freight market can bear test.
35. We also suggest a similar approach should be explored for passenger services – i.e. the initial analysis could look at categories/ types of services with low ability to bear costs (e.g. low revenues compared with costs of running service on average) and therefore the second stage would not focus on these services, but on the remaining ones. When looking at the competition with other modes, we note that for passenger services the road might not be the only relevant mode to compare with (e.g. air). Therefore the analysis should take into account all relevant competing modes.

36. In terms of the overall approach to assessing ability to bear costs, we would expect the assessment for both passenger and freight market segments to be consistent with the high level principles we have previously set out for the freight market can bear analysis: 

a) The assessment should look at whether an increase in charges would increase the risk of exclusion from the use of infrastructure by that particular market segment. This can be specifically assessed by considering: 

i. The elasticity of demand – how demand for rail freight services might fall or rise as a result of higher charges; and 

ii. The extent to which the market competes with other modes.

b) More specifically, the analysis we have previously undertaken has looked at: 

A. Impact on rail market (with all factors except price held constant)

B. Impact on future growth (based on demand forecasts)

C. Impact on operator profitability (including whether there is scope to pass on increases in charges
)

D. Other impacts, e.g. on the environment due to a transfer of traffic from rail to other modes

c) One of the factors which will need to be considered is the cost of running services. The supplier will need to look at the costs of running services and consider such issues as: 

i. How average costs differ across market segments;

ii. How costs might differ between services within the same market segment depending on factors such as traction type (e.g. power mode, speed), traction lease availability, depot location, etc. and assess how these costs might be reasonably averaged in order to determine ability to bear costs for the whole segment; and

iii. How costs might differ based on scale of operation and charging policy at the time when operator entered the market. 

d) There will be specific issues to consider for the passenger and freight ability to bear analysis respectively. 

e) For example, for the passenger ability to bear assessment, for each market segment we would expect the successful bidder to: 

i. Develop an approach that is both retrospective and forward looking (i.e. factoring in the costs involved in entering the market but also the possible changes in demand in the future); and

ii. Consider, at a high level, the possible impact of changes to ORR’s access policy and the balance of incentives for operators but also for franchising authorities, on ability to bear costs. The assumptions that the suppliers would need to make around this will be discussed with the ORR as part of the set-up of the project. 
Exclusions from the scope of the project

37. We do not expect this analysis to look at the following: 

a) The design of fixed cost mark-ups (i.e. of the charge itself) in terms of how the Network Rail cost allocation is converted into a rate per unit of traffic. We note that  some assumptions about how the charge will be implemented might be needed and we are happy to work with the supplier to identify the assumptions to be used;

b) The approach to levying mark-ups on core franchise services – i.e. lump sum versus variable rate;

c) The ability to bear increases in charges of and the approach to levying mark-ups on franchise services when the franchising authority is not DfT or Transport Scotland; and 

d) The specific changes that might be requited to the ORR’s access policy and the NPA test as a result of some services which were not previously contributing towards fixed network costs now paying mark-ups.

38. The timescales for this project are ambitious and the level of analysis is significant. Therefore we would expect bidders to set out how they: 

a) Propose to use existing models (e.g. ones used previously by the ORR or ones which exist and are used for other purposes) to undertake the analysis – particularly in terms of models looking at modal competition, fare revenues, demand elasticity, operating costs etc.

b) Set out how they might accelerate some parts of the analysis – e.g. the freight work where the analysis involves mostly an update on previous work, in order to provide early visibility to industry of the emerging results; and 

c) Intend to use any sub-contractors to deliver particular elements of the analysis.

	2.3 Project Outputs, Deliverables and Contract Management

	Outputs and Deliverables

The consultant is to deliver:

· A presentation on the proposed approach;

· Interim presentation on emerging findings;
· Update / presentation to industry on emerging findings (most likely at an RDG working group) – this will take place following the presentation to the ORR and should incorporate feedback from that presentation;
· Draft report for comment (details findings, conclusions and recommendations);
· Final report which incorporates the amendments from the ORR;
· A presentation of the findings and recommendations to the ORR;
· Suitable supporting information (including in spreadsheet format – e.g. analysis outputs). 
The interim presentation of emerging findings in respect of the freight and the passenger market can bear test respectively can be done separately (depending on the timescales for the work).

The supplier should prepare a project plan and present it with the proposal. If a contract is awarded to the supplier, the plan should be kept up-to-date. 
Contract Management Requirements

The supplier will be required to provide weekly updates, which may be in email format or via a telephone call, and attend a minimum of four face-to-face project management meetings, at ORR’s Central London head office (or by agreement via video / teleconference), across the lifetime of the commission.

	2.4 Project Timescales

	The provisional project timetable is as follows:

· Start-up meeting and commencement w/c 1 May 2017;

· Monthly updates on progress and any issues;

· Presentation of interim findings on 26 May 2017 (or as agreed);

· Draft report by 26 June 2017;

· Final report by the 11 July 2017.

Extension option: 

Subject to mutual agreement between the two parties the contract let as a result of this tender may be extended for the provision of similar or complimentary goods or services, up to the 9 month(s) and 50% of the contract cost, excluding VAT.
However, we note that under the current PR18 programme timetable, an extension of this contract could impact on delivery of our policy proposals.


	2.5 Budget

	The maximum budget for this piece of work is £100,000 (inc. of expenses, exc. of VAT), however ORR expects bids to be significantly below this threshold.

ORR expects bidders to provide a fixed fee for the delivery of this requirement; bidders should set out their fee proposals in the format set out in Section 3.2 below.

Payment Schedule:

· 30% on delivery of interim report; and

· 70% on delivery and acceptance by ORR of the final report.

	2.6 Further project related information for bidders

	Terms & Conditions

The work will be subject to this Framework Agreement’s terms and conditions, although ORR will be the Client for this work and will be the final adjudicator.
Intellectual Property Rights

ORR will own the Intellectual Property Rights for all project related documentation and artefacts.

Confidentiality

Each Party:-

(a)
shall treat all Confidential Information belonging to the other Party, and any information provided by Network Rail not in the public domain, as confidential and safeguard it accordingly; and

(b)
shall not disclose any Confidential Information belonging to the other Party, or Network Rail, to any other person without the prior written consent of the other Party, except to such persons and to such extent as may be necessary for the performance of the Contract or except where disclosure is otherwise expressly permitted by the provisions of this Contract.

All consultants working on the project may be required to sign a confidentiality agreement and abide by the Cabinet Office’s protective marking guidelines, which ORR uses to protectively mark a proportion of its information.  In addition, the consultant may be required to sign additional confidentiality agreements as required by stakeholders.
Specifically, if data is required from parties other than ORR, the consultant may be required to sign additional confidentiality agreements. 
Sub-Contractors

.  Contractors may use sub-contractors subject to the following:

· That the Contractor assumes unconditional responsibility for the overall work and its quality;

· Sub-contractors are listed in Schedule 9 to the Framework Agreement ( if proposed sub-contractors are not currently listed in Schedule 9 please contact the Framework Manager at Ofgem); and,

· That individual sub-contractors are clearly identified, with fee rates and grades made explicit to the same level of detail as for the members of the lead consulting team. 

Internal relationships between the Contractor and its sub-contractors shall be the entire responsibility of the Contractor.  Failure to meet deadlines or to deliver work packages by a subcontractor will be attributed by ORR entirely to the Contractor.




3. Tender Response & Evaluation criteria

	3.1 The Tender Response

	The proposals for this project should include an outline of how bidders will meet the requirement outlined in section (ii) “Statement of Requirement”. The following information should be included:
a) Understanding of customer's requirements 
· Demonstrate an understanding of the requirement and overall aims of the project. 

b) Approach to customer's requirements
· Provide an explanation of the proposed approach  and any methodologies bidders will work to;
· A project plan to show how outputs and deliverables will be produced within the required timescales, detailing the resources that will be allocated;
· Proposed reporting arrangements; 
· An understanding of the risks, and explain how they would be mitigated to ensure delivery
· Whether any conflicts or potential conflicts of interest exist; 
· What support bidders will require from ORR or other parties; 
c)  Proposed delivery team

· Name of proposed personnel including details of how their key skills, experience and qualifications align to the delivery of the project; and 

· Project roles and responsibilities 
· d) Pricing

A fixed fee for the project inclusive of all expense. This should include

a breakdown of the personnel who will be involved with the project, along with associated charge rates and anticipated time inputs that can be reconciled to the fixed fee.

	3.2 Evaluation Criteria

	Proposals received in response to the ITT will then be evaluated against the criteria and weightings included in the ITT and a Call-Off contract will be awarded to the supplier that provides the most economically advantageous proposal.

Proposals will be assessed for compliance with procurement and contractual requirements which will include:

· Completeness of tender information;
· Proposals submitted in accordance with the conditions and instructions for tendering; and
· Proposal submitted by the closing date and time.
Proposals that are not compliant may be disqualified from the process. We reserve the right to clarify any issues regarding compliance and it will ORR’s sole discretion whether to include relevant bidders proposals in the next stage of the process
Quality Criteria (which consists of the following sub-criteria):
Methodology (20%)
a) Explain the methodology and delivery mechanisms to ensure that the requirements of this specification are met in terms of quality;

b) Explain how your organisation will work in partnership with ORR’s project manager to ensure that the requirement is met;
c) Explain how your organisation will engage with external stakeholders;

d) Outline how the proposed approach utilises innovative consultation methodologies to develop a diverse and comprehensive evidence-base; and 
e) Demonstrate an understanding of the risks, and project dependencies and explain how they would be mitigated to ensure project delivery.
Delivery (20%)
a) Explain how this work will be delivered to timescale and how milestones will be met, detailing the resources that will be allocated to each stage; 

b) Explain the resources that will be allocated to delivering the required outcomes/output, and what other resources can be called upon if required.

Relevant skills & knowledge (30%)

The proposal should set out the nominated delivery team’s experience relevant to the project requirement.  In particular, it must:

a) Provide CVs of the consultants who will be delivering the project; 
b) Highlight relevant experience of the delivery team for this project, submitting examples of similar projects.

Commercial Criteria
Cost / Value for money (30%)
A fixed fee / fixed day rates for delivery of the project requirement (inclusive of all expenses), including a full price breakdown for each stage of the project and details of the day rates that will apply for the lifetime of this project using the following matrix
Name of Consultant

Grade as defined in the Framework

Framework Day Rate

£ (max)

Proposed % Discount

Proposed Day Rate

£

Number of days

Total

£

Please note that consultancy grades should align with the definitions set out in the Framework Agreement.
Marking Scheme

Score 0 

Unanswered or totally inadequate response to the requirement. Complete failure to grasp/reflect the core issues

1

Minimal or poor response to meeting the requirement. Limited understanding, misses some aspects

3

Good understanding and interpretation of requirements, providing clear evidence of how the criterion has been met

5

Excellent response fully addressing the requirement and providing significant additional evidence of how the criterion has been met and how value would be added




4. Procurement procedures 
Tendering Timetable
The timescales for the procurement process are as follows:
	Element
	Timescale

	Invitation to tender issued
	24/03/2017

	Deadline for the submission of clarification questions
	03/04/2017 @ 17:00

	Deadline for submission of proposals
	14/04/2017 @17:00

	Shortlisted suppliers notified
	21/04/2017

	Interviews and presentations*
	24-25/04/2017

	Award contract
	28/04/2017

	Project Inception Meeting
	04/05/2017


*Please ensure that the Project Manager and other key consultants who will be delivering this work are available to give presentations on the interview date 
Amendments to ITT document

Any advice of a modification to the ITT will be issued as soon as possible before the submission date and shall be issued as an addendum to, and shall be deemed to constitute part of, the Invitation to Tender. If necessary, ORR shall revise the submission date in order to comply with this requirement. 
Clarifications & Queries

Please note that, for audit purposes, any query in connection with the tender should be submitted via the ORR eTendering portal (https://orr.bravosolution.co.uk). 
The response, as well as the nature of the query, will be notified to all suppliers without disclosing the name of the Supplier who initiated the query. 

Submission Process

Bidders must be uploaded to the ORR eTendering portal no later than the submission date and time shown above. Proposals uploaded after the closing date and time may not be accepted. Bidders have the facility to upload later versions of their proposals until the closing date/time. 
An evaluation team will evaluate all tenders correctly submitted against the stated evaluation criteria. 

Further information
By issuing this ITT ORR does not undertake to accept the lowest tender, or part or all of any tender. No part of the tender submitted will be returned to the supplier 

Bidding costs remain the responsibility of those tendering. This includes any costs or expenses incurred by the supplier in connection with the preparation or delivery or in the evaluation of proposal. All details of the proposal, including prices and rates, are to remain valid for acceptance for a period of 90 days from the tender closing date.

Tender prices must be in Sterling.

References provided as part of the tender will be approached during the tender stage

Once the contract has been awarded, any additional costs incurred which are not reflected in the tender submission will not be accepted for payment.

This project will be under Ofgem Framework Agreement and call-off terms and conditions

ORR’s Transparency Obligations and the Freedom of Information Act 2000 (the Act)

The ORR is a central Government department and as such complies with the Government’s transparency agenda.  As a result, there is a presumption that contract documentation will be made available to the public via electronic means.  The ORR will work with the chosen supplier to establish if any information within the contract should be withheld and the reasons for withholding it from publication. 

Typically the following information will be published:

•
contract price and any incentivisation mechanisms

•
performance metrics and management of them

•
plans for management of underperformance and its financial impact

•
governance arrangements including through supply chains where   significant contract value rests with subcontractors

•
resource plans

•
service improvement plans

Where appropriate to do so information will be updated as required during the life of the contract so it remains current;
Contract information such as name of winning bidder, brief description of the requirement, total contract price and whether the chosen supplier is a Small and Medium Enterprise will be published on Contracts Finder unless the ORR is satisfied that is lawful not to.
In addition to the above requirements, as a public authority, ORR is subject to the provisions of the Freedom of Information Act 2000.  All information submitted to a public authority may need to be disclosed by the public authority in response to a request under the Act.  ORR may also decide to include certain information in the publication scheme which it maintains under the Act. If a bidder considers that any of the information included in its proposal is commercially sensitive, it should identify it and explain (in broad terms) what harm may result from disclosure if a request is received, and the time period applicable to that sensitivity.  Bidders should be aware that even where they have indicated that information is commercially sensitive, ORR may be required to disclose it under the Act if a request is received.  Bidders should also note that the receipt of any material marked “confidential” or equivalent by the public authority should not be taken to mean that the public authority accepts any duty of confidence by virtue of that marking.   If a request is received ORR may also be required to disclose details of unsuccessful bids.  

Please use the following matrix: to list such information:
	Para. No.
	Description
	Applicable exemption under FOIA 2000
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� In practice, the costs in scope for fixed cost charges are those making up Network Rail’s net revenue requirement. This is equal to its gross revenue requirement, minus all other charges and sources of income (including network grant).


� Our December 2016 consultation is available � HYPERLINK "http://orr.gov.uk/__data/assets/pdf_file/0019/23482/charges-and-incentives-consultation-document.pdf" �here�.


� The NPA test is part of our access policy for new competing services. The test considers whether the primary impact of a proposed new service would be to abstract revenue from incumbent operators without compensating benefits (in which case we would not expect to approve the application).


� The DfT is currently consulting on the introduction of a PSO levy. 


� We will work with the appointed supplier to develop a baseline to compare increases in charges to; however this should be broadly equivalent to CP5-exit levels and can take the form of an average track access charge which includes all relevant charges for a particular type of service (e.g. Variable Usage Charge, station charges, EC4T etc). When known, any increases in other charges as a result of changes in approach and the overall level of the settlement for CP6 will be taken into account (essentially the baseline updated). 


� In PR13 the list of market segments considered was: ESI coal, other coal, biomass, iron ore, metals, construction, petroleum and chemicals, intermodal, automotive, waste, spent nuclear fuel. General distribution, mail and premium logistics and channel tunnel.


� We note that there might be billing complications (for Network Rail) associated with a possible geographic disaggregation of commodity market segments and this is something we will have to consider as part of the implementation of any results from the analysis.


� The supplier should consider whether any relevant considerations (e.g. that in some passenger markets certain operators enjoy a monopoly or that in certain market fares are regulated) should be included in the analysis if using fare levels as a proxy. 


� Our working definition is that “core franchise services” are those services specified by the franchising authority in the franchise contract and which the operator is obliged to run. The approach to how services might be specified can vary from franchise contract to franchise contract. Ours is not a contractual or legal definition. The opposite of core franchise services are those services which franchised operators might choose to run in addition to what is specified in their franchise agreement. These might be completely different services to those specified, or extensions (geographic or frequency) of their core franchise services. 


� We note that Network Rail’s billing system cannot currently bill below service code level (for passenger operators). Therefore, if the segmentation is based on service codes, we would expect the suppliers to provide a mapping that shows how existing service codes are mapped to market segments. If the segmentation is based on a lower level of disaggregation (e.g. flows), we would expect again the suppliers to provide a mapping file or model (or work with Network Rail to develop such a file) to enable services to be mapped to service codes. 


� Examples include the Welsh Government or Passenger Transport Executives in England. 


� This might need to take into account for example the nature of contracts held by freight operators with customers. For passenger services this might need to take account of regulated fares (and the percentage of fares which are regulated). 
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