[image: image1.jpg]3

UNIVERSITY OF




	



	Dated: [Insert date]
(1) UNIVERSITY OF DERBY
(2) [INSERT NAME] 

	Confidentiality Agreement for Tender PROC AAA ITT/000 – [Title of ITT]


	


THIS AGREEMENT is made on the             October 2018
BETWEEN

(1) University of Derby, a higher education institution incorporated under the laws of England and Wales (registration number 3079282) and having its registered office at Kedleston Road, Derby, DE22 1GB, the United Kingdom (the “University”); and

(2) [INSERT NAME
], (registered number [INSERT NUMBER]) whose registered office is at [Insert details of the address] (“[Company]”).

BACKGROUND

The parties intend to disclose confidential information to each other for the purpose of the information contained in the Outsourced Catering Concessions Contract (the “Purpose”).
1. DEFINITIONS1 TC "
DEFINITIONS" \l 1 

In this Agreement the following words and expressions have the following meanings:

	“Business Day”
	a day that is not a Saturday, Sunday or public or bank holiday in England and/or Wales

	“Commencement Date”
	8th October 2018

	“Confidential Information”
	subject to clause 5, means: 

	
	(a) any information (whether written, oral, in electronic form or in any other media) that is disclosed in connection with the Purpose by or on behalf of a party (the “Discloser”) to the other party (the “Recipient”) or any other Recipient Party whether before, on or after the date of this Agreement; and/or

	
	(b) the existence of the Purpose or any discussions or documents in relation to it (including the terms of this Agreement)

but excluding information that is trivial or by its nature immaterial

	“Recipient Parties”
	the Recipient and its officers, directors and employees, and with the prior written consent of the Discloser (not to be unreasonably withheld or delayed), its consultants and professional advisers; and “Recipient Party” means any of them


2. RECIPIENT’S OBLIGATIONS2 TC "
RECIPIENT’S OBLIGATIONS" \l 1 

In consideration of the disclosure of Confidential Information, the Recipient will, subject to clauses 3 and 5:
2.1 keep the Confidential Information secret and will only disclose it in the manner and to the extent expressly permitted by this Agreement;

2.2 use the Confidential Information solely for the Purpose;

2.3 only make such copies, summaries, extracts, transcripts, notes, reports, analyses and recordings (in any form of media) that use, contain or are based on or derived from Confidential Information as are reasonably necessary to fulfil the Purpose; and

2.4 keep the Confidential Information safe and secure and apply to it documentary and electronic security measures that match or exceed those the Recipient operates in relation to its own confidential information and will never exercise less than reasonable care.

3. PERMITTED DISCLOSURE3 TC "
PERMITTED DISCLOSURE" \l 1 

The Recipient may disclose Confidential Information:
3.1 to those of the Recipient Parties who need access to that Confidential Information in order for the Purpose to be fulfilled and will make each such person aware of the confidentiality obligations contained in this Agreement.  The Recipient will take reasonable steps to procure that each Recipient Party will not do or omit to do anything which if done or omitted to be done by the Recipient would constitute a breach of this Agreement; and

3.2 to the extent required by law or a court of competent jurisdiction or the rules of any applicable listing authority, securities exchange or governmental or regulatory body.  Where reasonably practicable and lawful the Recipient will notify the Discloser in writing in advance of such disclosure, will consult with the Discloser as to the content, purpose and means of disclosure and will seek to make such disclosure subject to obligations of confidence consistent, so far as possible, with the terms of this Agreement.
4. INFORMATION IS THE DISCLOSER’S PROPERTY4 TC "
INFORMATION IS THE DISCLOSER’S PROPERTY" \l 1 

4.1 The Discloser or its licensors owns all right, title and interest in the Discloser’s Confidential Information and, save as is expressly provided by this Agreement no licence or right to use any patent, copyright, registered design, unregistered design, trademark, trade name or similar right or any right to use any such Confidential Information or trade secrets is granted by the Discloser. 
4.2 Subject to clause 4.3, the Recipient will on written request by the Discloser:

4.2.1 immediately cease to use the Discloser’s Information; and
4.2.2 as soon as reasonably practicable return to the Discloser or destroy (or in respect of information held electronically permanently delete (to the extent technically feasible without incurring excessive expense)), all of the Discloser’s Confidential Information.
4.3 The Recipient (and each Recipient Party) may retain a copy of any of the Discloser’s Confidential Information to the extent required to do so for legal or regulatory purposes or by the rules of any professional body.  Any retained Confidential Information (including, without limitation, any Confidential Information that cannot be returned or which it has not been technically feasible to permanently delete) will remain subject to the other provisions of this Agreement.

5. EXCEPTIONS5 TC "
EXCEPTIONS" \l 1 

5.1 Subject to clause 5.2, the Recipient’s obligations under this Agreement will not extend to Confidential Information which:

5.1.1 at the time of disclosure was in the public domain or subsequently enters into the public domain other than as the direct or indirect result of a breach of this Agreement by the Recipient or any Recipient Party;

5.1.2 the Recipient can prove to the reasonable satisfaction of the Discloser from written records or other substantive evidence:

5.1.2.1 has been received by the Recipient at any time from a third party who did not acquire it in confidence and who is free to make it available to the Recipient or the relevant group company without limitation; or

5.1.2.2 was independently developed by the Recipient without any breach of this Agreement.
5.2 Clause 5.1.2 will not apply to the matters referred to in paragraph (b) of the definition of Confidential Information set out in clause 1.

6. TERMINATION6 TC "
TERMINATION" \l 1 

6.1 This Agreement commences on the Commencement Date and all obligations contained in this Agreement will continue in full force and effect for a period of 5 years or if extended up to a further 5 years, from the Commencement Date.  This clause will survive termination or expiry of this Agreement.

6.2 Termination or expiry of this Agreement is without prejudice to any rights, obligation, claims (including claims for damages for breach) and liabilities which have accrued prior to termination or expiry.
7. NOTICE7 TC "
NOTICE" \l 1 

7.1 Subject to clause 7.4, any notice or other communication given under or in connection with this Agreement will be in writing, marked for the attention of the specified representative of the party to be given the notice or communication and:

7.1.1 sent to that party’s address by pre-paid first class post or mail delivery service providing guaranteed next working day delivery and proof of delivery; or

7.1.2 sent by email to that party’s email address and marked “CONTRACTUAL NOTICE”.
The address, email address and representative for each party are set out below and may be changed by that party giving at least five (5) Business Days’ notice in accordance with this clause 7.
	The University of Derby
	[Insert name of company ]

	Kedleston Road, Derby, DE22 1GB
	[Insert address of company]

	Email: d.china@derby.ac.uk
	[Insert email of company contact]

	For the attention of: Denise China

	For the attention of: [Insert details]


7.2 Any notice or communication given in accordance with clause 7.1 will be deemed to have been served:

7.2.1 if given as set out in clause 7.1.1, by pre-paid first class post or mail delivery service providing guaranteed next working day delivery and proof of delivery, at 9.00am on the next Business Day after the date of posting; and
7.2.2 if given as set out in clause 7.1.2, at the time of receipt of transmission as shown on the sender’s records at the time of sending the email (except that if an automatic electronic notification is received by the sender within 24 hours after sending the email informing the sender that the email has not been delivered to the recipient or that the recipient is out of the office, that email will be deemed not to have been served)
provided that if a notice or communication is deemed to be served before 9.00am on a Business Day it will be deemed to be served at 9.00am on that Business Day and if it is deemed to be served on a day which is not a Business Day or after 5.00pm on a Business Day it will be deemed to be served at 9.00am on the immediately following Business Day.
7.3 To prove service of a notice or communication it will be sufficient to prove that the provisions of clause 7.1 were complied with.

7.4 This clause 7 will not apply to the service of any proceedings or other documents in a legal action to which the Civil Procedure Rules apply.
8. GENERAL8 TC "
GENERAL" \l 1 

8.1 The Recipient is entering into this Agreement in consideration of the disclosure of Confidential Information.

8.2 The Recipient acknowledges and agrees that damages alone would not be an adequate remedy for breach of clauses 2, 3 and 4 by the Recipient or any other Recipient Party.  Accordingly, the Discloser will be entitled, without having to prove special damages, to equitable relief (including injunction and specific performance) for any breach or threatened breach of such clauses by the Recipient or any other Recipient Party.
8.3 No variation to this Agreement will be effective unless it is in writing and signed by a duly authorised representative on behalf of each of the parties.

8.4 The parties do not intend that any term of this Agreement will be enforceable under the Contracts (Rights of Third Parties) Act 1999 by any person other than the parties.
8.5 A delay in exercising or failure to exercise a right or remedy under or in connection with this Agreement will not constitute a waiver of, or prevent or restrict future exercise of, that or any other right or remedy, nor will the single or partial exercise of a right or remedy prevent or restrict the further exercise of that or any other right or remedy.  A waiver of any right, remedy, breach or default will only be valid if it is in writing and signed by the party giving it and only in the circumstances and for the purpose for which it was given and will not constitute a waiver of any other right, remedy, breach or default.

8.6 This Agreement may be executed in any number of counterparts, each of which will constitute an original, but which will together constitute one agreement.  The term “counterpart” will include a scanned copy of this Agreement.
8.7 This Agreement and any non-contractual obligations arising out of or in connection with it will be governed by the law of England and Wales.
8.8 The courts of England and Wales have non-exclusive jurisdiction to determine any dispute arising out of or in connection with this Agreement (including in relation to any non-contractual obligations).
8.9 Nothing in this Agreement shall operate to restrict, delay or prevent the Recipient from publishing any information that is not Confidential Information under the terms of this Agreement.
8.10 Should the parties wish to enter into further collaboration or commercial relations such will be the subject of a separate written agreement on terms to be agreed by both parties.  Nothing in this Agreement shall commit the University or indicate that the University will make any commitment to make any purchase from the Company.
SIGNED BY or on behalf of the parties on the date stated at the beginning of this Agreement.

Signed by [Category Manager
)

for and on behalf of
)
UNIVERSITY OF DERBY
)

Signature of director/officer

Signed by
)
[INSERT DETAILS OF PERSON AT THE COMPANY WHO HAS AUTHORITY TO SIGN]
for and on behalf of
)
[INSERT NAME OF COMPANY HERE]
)

Signature of director/officer
� It is extremely important to ensure that the University enters into a contract with the correct legal entity. Please double-check this. Names, company numbers and registered addresses can be checked on-line at � HYPERLINK "http://wck2.companieshouse.gov.uk//wcframe?name=accessCompanyInfo" �http://wck2.companieshouse.gov.uk//wcframe?name=accessCompanyInfo�
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