DATED 



2016
(1) PETERBOROUGH CITY COUNCIL 
and

(2) …………………………………………
	SERVICES AGREEMENT RELATING TO 
………………………………..


CONTENTS
1. BACKGROUND

2. INTERPRETATION

3. COMPLETION AND CONDITIONS PRECEDENT

4. SERVICE COMMENCEMENT

5. SPECIFICATION

6. PROVISION OF SERVICES, REPRESENTATIVES

7. EMERGENCIES

8. CONSENTS

9. PAYMENT

10. SET-OFF

11. ACCOUNTING MATTERS

12. VAT

13. PERFORMANCE OF SERVICES
14. DUTY OF CONTINOUS IMPROVEMENT

15. CONTRACTOR’S COMPLIANCE WITH SECURITY AND PROBITY

16. LOCAL COMMISSIONER

17. CO-OPERATION

18. PARTNERING

19. LIAISION

20. CONTRACTOR’S BUSINESS DEVELOPMENT PLAN

21. CUSTOMER COMPLAINTS

22. PERIODIC MONITORING AND SPOT CHECKS

23. PERFORMANCE MEASUREMENT

24. IMMEDIATE ACTION PROCEDURE

25. CORRECTIVE ACTION PROCEDURE

26. AUTHORITY STEP-IN FOR CONTRACTOR DEFAULT

27. AUTHORITY STEP-IN NON DEFAULT

28. VARIATIONS & CHANGE CONTROL

29. CHANGE IN LAW AND CHANGE IN AUTHPRITY POLICIES AND STANDARDS

30. RESOLUTION OF DISPUTES

31. AUTHORITY SITES
32. HEALTH AND SAFETY

33. ENVIRONMENTAL

34. EQUALITIES

35. TRANSFERRING CONTRACTS
36. EMPLOYMENT AND PENSIONS

37. CONTRACTOR EMPLOYEES

38. DATA

39. DATA PROTECTION

40. CONFIDENTIALITY

41. FREEDOM OF INFORMATION

42. WARRANTIES

43. BACKGROUND INFORMATION 
44. INTELLECTUAL PROPERTY RIGHTS INDEMNITY

45. FORCE MAJEURE

46. INSURANCE

47. TERMINATION FOR CONTRACTOR DEFAULT
48. CHANGE CONTROL PROCEDURE

49. TERMINATION WITHOUT DEFAULT

50. TERMINATION FOR FORCE MAJEURE

51. PAYMENT OF COMPENSATION ON TERMINATION

52. ARRANGEMENTS ON TERMINATION

53. INITIAL ASSETS

54. OWNERSHIP OF INTELLECTUAL PROPERTY RIGHTS

55. LICENCES OF INTELLECTUAL PROPERTY RIGHTS

56. AGENCY AND PARTNERSHIP

57. EXPENSES

58. CONTRACTOR’S SUB-CONTRACTORS

59. PUBLICITY AND BRANDING

60. INVALIDITY

61. WAIVER

62. NOTICES

63. ELECTRONIC MAIL

64. PREVIOUS AGREEMENTS

65. ENTIRE AGREEMENT
66. PRECEDENCE

67. ASSIGNMENT

68. GOVERNANING LAW

69. THIRD PARTY RIGHTS

SCHEDULE 1 – DEFINITIONS

SCHEDULE 2 – SPECIFICATION

SCHEDULE 3 – AUTHORITY POLICIES AND STANDARDS

SCHEDULE 4 – ADDITIONAL SERVICES
SCHEDULE 5 – INSURANCE POLICIES
SCHEDULE 6 – PAYMENT
SCHEDULE 7 – AUTHORITY RESPONSIBILITIES
SCHEDULE 8 – COMPENSATION ON TERMINATION
SCHEDULE 9 – TRANSFERRING EMPLOYEES AND EMPLOYMENT MATTERS
SCHEDULE 10 – ICT ASSETS, LICENCES
SCHEDULE 11 – GOVERNANCE AND MONITORING ARRANGEMENTS
SCHEDULE 12 – CHANGE CONTROL PROCEDURE
SCHEDULE 13 – AUTHORITY SITES
SCHEDULE 14 – DISPUTE RESOLUTION PROCEDURE
SCHEDULE 15 - EXIT STRATEGY
SCHEDULE 16 – TRANSFERRING CONTRACTS
THIS AGREEMENT is dated 




2016
BETWEEN:

(1)
PETERBOROUGH CITY COUNCIL (which expression shall include its permitted successors in title and assigns) whose principal office is situated at Town Hall, Bridge Street, Peterborough PE1 1HG (the "Authority"); and

(2)
…………………………. whose registered office is situated at ………………………………. (Company Number ……… (the "Contractor").
IT IS AGREED:

The Authority appoints the Contractor to provide the Services in accordance with the terms of this Agreement.  The Contractor accepts such appointment on these terms.

1. 1  TC "
BACKGROUND" \l1 
Background
1.1 The Authority wishes to enter into a contract for the provision by the Contractor to the Authority of a range of services as more particularly described in Schedule 2 (Specification) for the benefit of the Authority.  The Services are to be provided in accordance with this Agreement by the Contractor.
1.2 Through a process of competitive tender initiated by the publication of the Contract Notice the Contractor has indicated its willingness, and has been selected by the Authority to provide the Services.  This procurement process has demonstrated the establishment of a contractual relationship between the parties for the provision of the Services and provides the best value solution for enabling the Authority to secure its service delivery objectives.

1.3 The parties agree to work together to ensure the Key Objectives of this Agreement are met, namely:
1.3.1 to deliver high quality Services on behalf of the Authority that promote the best possible long term outcomes for children and young people;

1.3.2 to deliver a measurable Service with performance improvements; 
1.3.3 to provide investment into the Services;
1.3.4 to deliver measurable savings against base‑line Budget; 

1.3.5 to create flexible and sustainable Services; 
1.3.6 to deliver Services that meet the growing aspirations of the Authority; and

1.3.7 to create a partnership that leverages experiences and competencies to the benefit of both parties.

1.4 The Authority and the Contractor shall work together and subject to the performance of their respective obligations, the partnership shall develop and operate in accordance with the governance arrangements set out in Schedule 14 (Governance and Monitoring Arrangements) of this Agreement.
1.5 Save as otherwise expressly provided, the obligations of the Authority under this Agreement are obligations of the Authority in its capacity as a contracting counter-party and nothing in this Agreement shall operate as an obligation upon, or in any other way fetter or constrain, the Authority in any other capacity, nor shall the exercise by the Authority of its duties and powers in any other capacity lead to any liability under this Agreement (howsoever arising) on the part of the Authority to the Contractor.

2. 2  TC "
INTERPRETATION" \l1 
Interpretation
Schedule 1 (Definitions) of this Agreement sets out the agreed rules of interpretation for this Agreement and any issue concerning the construction or meaning of any aspect of this Agreement shall be resolved in accordance with the terms of Schedule 1 (Definitions).

3. 3  TC "
COMPLETION AND CONDITIONS PRECEDENT" \l1 
Completion and Conditions Precedent
3.1 This Agreement and the rights and obligations of the parties shall take effect on the Effective Date.

3.2 The Contract Period shall commence on the Services Commencement Date and continue in force until the earlier of:

3.2.1 the Expiry Date; or

3.2.2 the Termination Date; or
3.2.3 termination under Clause 49 (Termination Without Default)
3.3 This Agreement is conditional on the satisfaction of the following conditions precedent:

3.3.1 the Parties shall execute the a Licence relating to the Authority Sites in accordance with Clause 31 (where appropriate);
3.3.2 the Contractor shall deliver to the Authority:

(a) certified copies of the Contractor's Memorandum and Articles of Association and Certificate of Incorporation;

(b) certified copies of board resolutions of the Contractor approving the entry of the Contractor into this Agreement;

(c) evidence in the form of brokers' letters that premiums payable under all insurance policies identified in Schedule 5 in respect of which the relevant risk has commenced by the Services Commencement Date have been paid and that those insurances are in full force and effect; 
(d) evidence of registration with OFSTED (Office for Standards in Education, Children’s Services and Skills;
(e) the executed Contractor Admission Agreement in respect of all Transferring Employees and the duly executed bond required by the Contractor Admission Agreement, all as required in accordance with Schedule 9 (Transferring Employees and Employment Matters) of this Agreement.
3.4  Contract Period
3.4.1 Subject to the right of the Authority to exercise the right to terminate in accordance with Clause 49.2 on the occurrence of an Authority Break Point or early termination in accordance with any other provisions in the Agreement, the Contract Period shall be for a duration of 10 Contract Years commencing on the Services Commencement Date.  
3.4.2 On or before the date falling 12 months prior to the Expiry Date, the Authority shall have the option to give Formal Notice to the Contractor of the Authority's desire to extend the Contract Period by a period of up to 10 years.  If the Contractor so agrees to the extension of the Contract Period by giving the Authority Formal Notice thereof, then this Agreement shall remain in full force and effect until the expiry of the extension period or the Termination Date subject to the agreement by the Parties of the terms of the extension (including any consequential variations to the Agreement and the Fee).
4. 4  TC "
SERVICE COMMENCEMENT" \l1 
Service Commencement
4.1 During the Mobilisation Period, the Contractor shall comply with its obligations contained in Schedule 2  (Implementation)

4.2 The Services shall commence on the Services Commencement Date.

5. 5  TC "
SPECIFICATION" \l1 
SPECIFICATION
5.1 The Specification provides a description of the Services which the Contractor agrees to provide to the Authority in accordance with the terms of this Agreement.

5.2 The Specification shall form part of this Agreement.  In the event of any conflict between the terms of any other provision of this Agreement and the terms of the Specification, the provisions of this Agreement shall prevail.

6. 6  TC "
PROVISION OF SERVICES" \l1 
Provision of Services
6.1 During the Service Period, the Contractor shall:

6.1.1 provide the Services; and

6.1.2 provide any Additional Services which have been added to the Services in accordance with Schedule 4 (Additional Services).

6A
REPRESENTATIVES

6A.1
Representatives of the Authority

6A.1.1
The Authority's Representative shall be the Corporate Director of People and Communities or his/her delegated representative or such other person appointed pursuant to this Clause 6A.1.  

6A.1.2
The Authority may by Formal Notice to the Contractor change the Authority's Representative.  Such change shall have effect on the date specified in the Formal Notice.
6A.1.3
During any period when no Authority’s Representative has been appointed (or when the Authority’s Representative is unable through illness, incapacity or any other reason whatsoever to carry out or exercise his functions under this Agreement) the Authority shall carry out the functions which would otherwise be performed by the Authority’s Representative.

6A.1.5
The Contractor shall comply and co-operate with any instructions given by the Authority’s Representative.
6A.2
Contractor's Manager
6A.2.1
The Contractor’s Manager shall be ………………or such other person appointed pursuant to this Clause 6A.2.  The Contractor's Manager shall assume responsibility for the provision of the Services.  The Authority may make representations to the Contractor concerning the performance of the Contractor's Manager from time to time.  The Contractor shall have due regard to all such representations.  The Contractor’s Manager shall have full authority to act on behalf of the Contractor during the Service Period for all purposes under this Agreement.  The Authority shall be entitled to treat any act of the Contractor’s Manager in connection with this Agreement as being expressly authorised by the Contractor and the Authority shall not be required to determine whether any express authority has in fact been given.

6A.2.2
The Contractor may by Formal Notice to the Authority change the Contractor's Manager.  Where the Contractor wishes to do so, it shall by Formal Notice to the Authority propose a substitute for approval, taking into account the need for liaison and continuity in respect of the delivery of the Services.  Such appointment shall be subject to the approval of the Authority (not to be unreasonably withheld or delayed). The approval or rejection by the Authority of the new Contractor Manager shall not in any way affect or release the Contractor from any of its obligations under this Agreement and is without prejudice to any other right or remedy the Authority may have under this Agreement.
7. 7  TC "
EMERGENCIES" \l1 
Emergencies
7.1 If an emergency or operational disaster arises during the Service Period (and whether or not an emergency has arisen shall be determined in the case of any dispute by the Authority acting reasonably) which cannot be dealt with by performance of the Services, the Authority or its Emergency Planning Officer may instruct the Contractor to procure that such additional or alternative services are undertaken by the Contractor as and when required by the Authority to ensure that the incident is dealt with and the normal operation of the Services resumes as soon as is reasonably practicable.

7.2 As soon as reasonably practicable following each occasion on which the Authority exercises its rights pursuant to Clause 7.1 the parties shall agree any additional or incremental charge payable by the Authority of providing any such additional or alternative services which shall be calculated with reference to the reasonable costs properly incurred by the Contractor arising directly from the provision of the additional or alternative services.  Such charges shall be paid by the Authority to the Contractor within 30 Business Days of agreement.  If such charges are not agreed by the parties the matter shall be referred on the application of either party for resolution under the Dispute Resolution Procedure at Schedule 14 (Dispute Resolution Procedure) provided that the Contractor shall provide the assistance in Clause 7.1 in any event without undue delay.
8. 8  TC "
CONSENTS" \l1 
Consents
8.1 The Contractor shall at its own expense obtain all Consents (except any Authority Consents) which are from time to time necessary to commence or provide the Services and shall if requested by the Authority promptly supply to the Authority a copy of the relevant application or request for any Consent (with a copy of all accompanying documentation, if applicable) and the relevant Consent obtained.

8.2 The Authority shall not take any action which will either prevent any Consent or Authority Consent being obtained or result in any Consent or Authority Consent being revoked.

8.3 The Contractor shall at all times during the Contract Period:

8.3.1 comply with the conditions attached to any Consent and to procure that none of the Consents are revoked and that all Consents continue in full force and effect; and 

8.3.2 release and indemnify the Authority against all Losses incurred by the Authority as a result of the Contractor’s failure to obtain or maintain any Consent necessary for the provision of the Services in accordance with Clause 8.1.

8.4 The Authority shall at all times during the Contract Period maintain the Authority Consents.

9. 9  TC "
PAYMENT MECHANISM" \l1 
Payment 
9.1  ADVANCE \l47.5 
During the period commencing on the Services Commencement Date, the Authority shall pay the Contractor the Fee in accordance with Schedule 6 (Payment).
9.2 Report and Invoice

9.2.1 The invoicing procedure is set out in Schedule 6 (Payment).  The Contractor shall provide supporting information for such invoices as necessary.
9.3 Disputed Amounts
9.3.1 If the Authority disputes the Contractor’s entitlement to any part of the amount claimed by the Contractor pursuant to the provisions of this Clause 9.3 (Disputed Amounts) shall apply.

9.3.2 The Authority shall notify the Contractor in writing within ten 10 Business Days of receipt by the Authority of the relevant invoice and supporting report of that part of the amount (insofar as at the time of such notice the Authority is reasonably able to quantify it) which the Authority (acting in good faith) disputes (a "Disputed Amount") and submit to the Contractor such supporting evidence as the Authority may have.

9.3.3 The Authority may withhold payment of any Disputed Amount pending agreement or determination of the Contractor’s entitlement in relation to the Disputed Amount but shall pay on the due date any undisputed amounts.

9.4 Response to Authority Notice
Within five (5) Business Days following receipt by the Contractor of any notice served by the Authority pursuant to Clause 9.3 (Disputed Amounts), the Contractor shall respond by notifying the Authority as to whether or not it agrees with the statements made in that notice.  If the Contractor indicates that it does agree, or if the Contractor fails to make such a response within that time limit, the Authority shall be entitled:

9.4.1 to retain on a permanent basis any amounts withheld pursuant to Clause 9.3 (Disputed Amounts); and

9.4.2 to reclaim from the Contractor the amount of any over-payment which may have been made to the Contractor.

9.5 Dispute
If the Contractor responds (pursuant to Clause 9.4 (Response to Authority Notice) that it does not agree with all or any of the statements made in any notice served by the Authority pursuant to Clause 9.3 (Disputed Amounts), the matter or matters in question shall be determined under the Dispute Resolution Procedure.

10. 10  TC "
SET-OFF" \l1 
Set-off
10.1 The Contractor shall not be entitled to retain or set off any amount due to the Authority by it, but the Authority may retain or set off any amount owed to it by the Contractor under this Contract or under any other contract between the Authority and the Contractor which has fallen due and payable against any amount due to the Contractor under this Contract (or any other contract between the Authority and the Contractor).

10.2 If the payment or deduction of any amount referred to in Clause 10.1 above is disputed then any undisputed element of that amount shall be paid and the disputed element shall be dealt with in accordance with the Dispute Resolution Procedure.
11. 11  TC "
ACCOUNTING MATTERS" \l1 
Accounting Matters
11.1 The Contractor shall keep books and records for the provision of the Services in accordance with sound and prudent financial management and the principles of Open Book Accounting referred to in Clause 18 (Partnering) (including making available to the Authority all invoices received from the Material Sub-Contractors).
11.2 The Contractor shall at all times:

11.2.1 maintain a full record of particulars of the costs of performing the Services including those relating to operation and maintenance;

11.2.2 when requested by the Authority, provide within 5 Business Days a summary of any such costs including details of any funds held by the Contractor in such form and detail as the Authority may reasonably require to enable the Authority to monitor the performance by the Contractor of its obligations under this Agreement; and

11.2.3 provide such facilities as the Authority may reasonably require for its representatives to visit any place where the records are held and examine the records maintained under this Clause 11 (Accounting Matters).

11.3 Compliance with Clause 11.2 shall require the Contractor to keep (and where appropriate shall procure that all Material Sub-Contractors shall keep) books of account in accordance with good accountancy practice with respect to this Agreement showing in detail: 

11.3.1 administrative overheads;

11.3.2 payments made to Contractor Personnel;

11.3.3 capital and revenue expenditure;

11.3.4 any balances in any account or fund held for the purpose of servicing any debts relating to this Agreement or the Services;

11.3.5 such other items as the Authority may reasonable require to conduct internal or external audits for verification of cost expenditure or estimated expenditure under this Agreement,

and the Contractor shall have the books of account evidencing such items available for inspection by the Authority (and any representative or auditor of the Authority) upon reasonable notice, and shall present a report of these to the Authority as and when requested.
11.4 The Contractor shall permit records referred to in this Clause 11 (Accounting Matters) to be examined and copied by any internal or external auditor of the Authority and other representatives of the Authority.
11.5 The Contractor shall ensure that the Open Book Accounting principles set out in the Specification (Schedule 2) are adhered to during the Contract Period.
11.6 The records referred to in this Clause 11 (Accounting Matters) shall be retained for a period of at least 7 years after the Contractor's obligations under this Agreement have come to an end.

12. 12  TC "
VAT" \l1 
VAT
12.1 All amounts due under this Agreement are exclusive of any amount in respect of VAT.
12.2 If any supply made or referred to in this Agreement is chargeable to VAT then the person receiving the supply (the "Recipient") shall in addition pay the person making the supply (the "Supplier") an additional amount equal to the amount of VAT at the prevailing rate against receipt by the Recipient from the Supplier of a proper VAT invoice in respect of that supply.

12.3 In the event of any Services or any part thereof supplied under this Agreement for which VAT is currently not chargeable subsequently becoming chargeable to VAT then the Recipient shall in addition pay such VAT to the Supplier upon receipt from the Supplier of a proper VAT invoice in respect of that supply.

12.4 Where the Supplier is required to refund any amount to the Recipient under this Agreement, the refunded amount shall include any sum in respect of VAT which was paid on the amount which is the subject of the refund and shall be paid by the Supplier to the Recipient on receipt of a VAT credit note from the Recipient to the Supplier.

12.5 Where the Authority is the recipient of any supplies under Clause 12.3, payment of any VAT thereon will be subject to the Contractor demonstrating to the Authority's reasonable satisfaction that such supplies are chargeable to VAT and upon condition that the Contractor shall (acting reasonably and in good faith) discuss and take such steps as agreed with the Authority to mitigate the impact of the recovery of such VAT on the Authority's partial exemption position provided that compliance with this Clause 12.5 will be at no additional cost to the Contractor.
13. 13  TC "
PERFORMANCE OF SERVICES" \l1 
Performance of Services
13.1 The Services shall be provided by the Contractor:

13.1.1 in accordance with the terms of this Agreement;

13.1.2 in accordance with all applicable Laws (including Legislation); 

13.1.3 in accordance with the Specification;
13.1.4 in accordance with the Service Levels;
13.1.5 in accordance with the Schedules and Contractor’s Tender;
13.1.6 in accordance with Good Industry Practice;

13.1.7 in accordance with the Authority Policies and Standards;

13.1.8 in accordance with the Contractor's Business Development Plan;

13.1.9 in accordance with Schedule 3 (Authority Policies and Standards); 

13.1.10 in a manner that is not likely to be injurious to health and safety or to cause damage to any property having full regard for the health and safety of all persons encountered in the provision of the Services, including those persons at the Sites (whether lawfully or not) and in order to keep the Sites in an orderly state appropriate to avoid danger to the health and safety of such persons;
13.1.11 in a good and professional manner and with sufficient resources, including project management resource; and
13.1.12 in a manner that is at all times politically neutral.

13.2 The Contractor shall use Commercial Endeavours to perform the Services in a manner which shall not disrupt the Authority's business and the Authority's ability to discharge its statutory functions.

13.3 In providing the Services, the Contractor shall at all times use Commercial Endeavours to:

13.3.1 ensure the maximum degree of economy innovation, efficiency, effectiveness and continuous improvement in the provision of the Services; and;
13.3.2 have regard at all times to the need for cost efficiency consistent with the required level of quality and performance; and

13.3.3 ensure that the systems and services used to provide the Services form a compatible and integrated system in accordance with Schedule 2 (Specification).

13.4 Where, after the Services Commencement Date, any standard, policy, code, guidance (or similar document) is published by the Authority which is new, or which supplements or replaces or amends any of the Authority Policies and Standards, the Contractor shall comply with the Authority Policies and Standards as supplemented, replaced or amended as notified to the Contractor from time to time.  If as a direct result of a change in Authority Policies and Standards, the Contractor incurs an additional or incremental cost which the Contractor cannot absorb, having used all reasonable endeavours to mitigate and absorb the impact of any such change within the Budget, the provisions of Clause 29 (Change in Law and Change in Authority Policies and Standards) will apply.

13.5 The Contractor shall provide sufficient information, in a format, medium and at times specified by the Authority, related to the performance of the Services, as may be reasonably required to fulfil the requirements of the Authority’s management information systems and responsibilities to provide information to elected members and the public.
13.6 The Contractor acknowledges that it may be required to provide the Services on any day of the year including (where necessary to achieve and maintain service levels to the Authority’s customers) statutory holidays, Saturdays and Sundays in accordance with this Agreement.
13.7 Where the Authority or a Third Party has a right under this Agreement to audit or monitor the Contractor and/or any Contractor Sub-Contractor or require the provision of any information from the Contractor and/or any Contractor Sub-Contractor, such rights shall be exercised so as to cause minimal disruption to the business of the Contractor and/or any Contractor Sub-Contractors.  To the extent that the exercise of such rights causes any exceptional and/or reasonably unforeseen expense and/or incidental costs to the Contractor (the impact of which the Contractor cannot, having used all reasonable endeavours, mitigate and absorb within the Budget), the Authority and the Contractor shall meet to discuss, acting reasonably and in good faith, how the cost of such expense and/or incidental cost should be managed.  For the avoidance of doubt, this Clause 13.7 shall not impose an obligation on either party to satisfy the cost of any such expense and/or incidental cost save as agreed by the parties.

13.8 If either party becomes aware of a breach of this Agreement by the other it should provide Formal Notice of this to the other as soon as reasonably possible.
13.9 The Authority shall comply with the Authority Responsibilities.
13.10 The Contractor shall not commit a Prohibited Act and shall ensure that at all times during the term of this Agreement it has in place appropriate policies and procedures to ensure that a Prohibited Act is not committed.
14. 14  TC "
DUTY OF CONTINUOUS IMPROVEMENT" \l1 
Duty of CONTINUOUS IMPROVEMENT
The Contractor acknowledges that the Authority is subject to a duty of continuous improvement in relation to the Services and in providing the Services shall comply with its obligations set out in Clause 13.3.
15. 15  TC "
PARTNER'S COMPLIANCE WITH SECURITY AND PROBITY" \l1 
Contractor's Compliance with Security and Probity
15.1 The Contractor shall at all times ensure that all Contractor Personnel involved in the provision of the Services comply with the provisions of this Clause 15 (Contractor's Compliance with Security and Probity).

15.2 At all times the Contractor shall fully co-operate with any investigation relating to security and/or probity which is carried out by or on behalf of the Authority or any Third Party authorised to carry out any such investigation and:

15.2.1 shall notify the Authority immediately upon becoming aware or identifying irregularities or breaches of security in relation to the Services, together with details of the actions it shall undertake to prevent such irregularities or breaches reoccurring in relation to the Services.  The Authority may in such circumstances determine the extent (if any) to which it needs to become involved in such investigations to protect its own interests, and the Contractor shall provide to the Authority all reasonable assistance in respect of any investigation where the Authority does so become involved;

15.2.2 shall make any of the Contractor Personnel identified by the Authority available to be interviewed for the purposes of any investigation; and

15.2.3 subject to any legal restriction on disclosure, promptly provide all information, documents, records of any form or nature or other material of any kind which may be reasonably required for the purposes of any such investigation.  The Authority or any authorised Third Party shall have the right to retain and/or make copies of any such material for use in connection with any investigation and shall provide the Contractor with a copy of any material retained.
 Malicious Software

15.3 The Contractor shall, as an enduring obligation throughout the Contract Period, use the latest versions of anti-virus definitions and software available from an industry accepted anti-virus software vendor to check for, contain the spread of, and minimise the impact of Malicious Software in the ICT Environment (or as otherwise agreed by the parties).

15.4 Notwithstanding Clause 15.3, if Malicious Software is found, the parties shall co-operate to reduce the effect of the Malicious Software and, particularly if Malicious Software causes loss of operational efficiency or loss or corruption of Data, assist each other to mitigate any losses and to restore the Services to their desired operating efficiency.

15.5 Any cost arising out of the actions of the parties taken in compliance with the provisions of Clause 15.4 shall be borne by the parties as follows:

15.5.1 by the Contractor where the Malicious Software originates from the Contractor Software, the Third Party Software supplied by the Contractor (except where the Authority has waived the obligation set out in Clause 15.3) or the Data (whilst the Data was under the control of the Contractor) unless the Contractor can demonstrate that such Malicious Software was present and not quarantined or otherwise identified by the Authority when provided to the Contractor; and 

15.5.2 by the Authority if the Malicious Software originates from the Authority Software (in respect of which the Authority has waived its obligation set out in Clause 15.3) or the Data (whilst the Data was under the control of the Authority).
16. 16  TC "
LOCAL COMMISSIONER" \l1 
Local Commissioner
16.1 Where the Local Commissioner conducts an investigation into a complaint out of or in connection with the provision of the Services or any part of them, the Contractor shall:

16.1.1 provide any information requested by the Local Commissioner or by the Authority within the timescale allotted; 

16.1.2 attend any meetings with the Local Commissioner and/or the Authority as required for the purposes of the investigation; 

16.1.3 promptly allow access to and investigation of any relevant documents and data and if requested provide copies; 

16.1.4 permit the Local Commissioner and/or the Authority to interview any members of its staff in connection with the investigation; 

16.1.5 arrange for relevant members of its staff to appear as witnesses in any ensuing legal proceedings or internal proceedings of the Authority; 

16.1.6 co-operate fully and promptly in every way required by the Local Commissioner during the course of the investigation; and

16.1.7 at the request of the Authority, issue a suitable apology to the complainant.

16.2 The parties agree that the Authority shall take action in response: 

16.2.1 to reports of the Local Commissioner in respect of the Services which conclude that injustice has been caused to a person aggrieved in consequence of maladministration, such action to be commensurate with the findings of such reports; and/or 

16.2.2 if, following any such report, the Local Commissioner makes any recommendations the Authority shall to be entitled to comply with such recommendations (including the payment of compensation).

16.3 The Contractor shall be liable for and shall fully and promptly indemnify the Authority if, arising directly out of or as a result of any act or omission by the Contractor or any failure by the Contractor to provide the Services in accordance with this Agreement, the Authority incurs or suffers any costs, expenses, payments of compensation or Losses (including legal costs and the costs of investigating the claim) in connection with the compliance with, or the implementation of any actions in response to a report of or recommendations by the Local Commissioner pursuant to this Clause 16 (Local Commissioner) save where such act or omission by the Contractor or failure to provide the Services is as a direct result of the Contractor undertaking the express instructions of the Authority.

17. 17  TC "
CO-OPERATION" \l1 
Co-operation
17.1 At all times in the performance of their respective obligations under this Agreement the parties shall:

17.1.1 co-operate fully with each other;

17.1.2 consult with each other and take reasonable steps, to achieve Good Industry Practice in the provision of the Services..

17.2 Save as expressly provided in this Agreement or otherwise agreed in writing, neither party shall:

17.2.1 incur any liabilities on behalf of the other; or,

17.2.2 make any representations or give any warranty on behalf of the other; or

17.2.3 enter into any contract or obligation on behalf of the other.

18. 18  TC "
PARTNERING" \l1 
PARTNERing
18.1 The parties each acknowledge the benefits accruing to each of them if this Agreement is performed in a spirit of co-operation and partnership.  Accordingly the parties will work closely together in a spirit of trust and co-operation to facilitate effective efficient and economic delivery of the Services including in accordance with Schedule 11 (Governance and Monitoring Arrangements).
18.2 The parties will take all reasonable action and render every reasonable assistance to facilitate the provision of the Services including without limitation:
18.2.1 disclosure of all relevant documentation; 

18.2.2 working together using Open Book Accounting; 

18.2.3 notification of events which will or may affect the provision of the Services; and 

18.2.4 provision of such other ad hoc assistance as may be necessary from time to time.
18.3 The parties agree that nothing in Clauses 18.1 and 18.2 shall oblige a party to make any payments to the other otherwise than as calculated and expressly provided for in this Agreement.

18.4 Without prejudice to the provisions of Clauses 18.1, 18.2 and 18.3, the parties agree at their own cost to co-operate fully with each other in accordance with Schedule 11 (Governance and Monitoring Arrangements) and to provide such information and assistance as the other may reasonably require in connection with any actual or potential legal proceedings, arbitration hearings, inquiries, ombudsman enquiries, internal investigations and disciplinary hearings arising out of or in connection with the provision of the Services provided that such obligation shall not extend to any such proceedings between the parties.
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Liaison
19.1 In developing and implementing strategies to deliver the Authority's objectives, the parties agree to set in place mechanisms to understand and take full account of the needs and expectations of all interest groups.  These mechanisms will be consistent with, and reflect, the Authority’s consultation strategy and the parties commit themselves to regular liaison and contact in respect of their respective aims, methods, focus and timetables for public and stakeholder consultation.

19.2 Interest groups may include:

19.2.1 the Authority’s Elected Members;

19.2.2 officers and employees of the Authority;

19.2.3 recipients of services from the Authority;

19.2.4 citizens of Peterborough;

19.2.5 businesses in Peterborough;

19.2.6 voluntary organisations;
each as varied or replaced from time to time.

19.3 The Contractor shall liaise and maintain positive working relationships with the Authority and with bodies set up by, or including representatives from, the Authority and, in addition, with relevant individuals working with or associated with the Authority from time to time.
19.4 The Contractor shall attend liaison meetings with such interest groups as the Authority may direct from time to time.
19.5 The Contractor shall be under an obligation to liaise with interest groups, or individuals in such manner as may be required by legislation, Government guidance and by good practice as requested by the Authority.

19.6 If and when requested by the Authority from time to time, the Contractor shall also attend meetings of the Authority (such as council meetings, cabinet meetings and scrutiny committee meetings).  In attending such meetings, the Contractor shall co-operate with the Authority in each meeting and respond to reasonable requests for information in connection with the Contractor's provision of the Services and any other policies, proposals or activities of the Contractor.
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Contractor's Business development Plan
20.1 The Contractor shall have submitted the first draft Contractor's Business Development Plan to the Authority prior to the Services Commencement Date comprising a detailed Contractor's Business Development Plan for the first Contract Year and an outline Contractor's Business Development Plan for each of the second and third consecutive Contract Years.
20.2 Prior to the end of 1st February in the first Contract Year, the Contractor shall deliver to the Authority a detailed Contractor's Business Development Plan for the second Contract Year and an outline Contractor's Business Development Plan for each of the next two subsequent Contract Years.
20.3 Thereafter, prior to the end of 1st February in each subsequent Contract Year, the Contractor shall deliver to the Authority a detailed Contractor's Business Development Plan for the forthcoming Contract Year and an outline Contractor's Business Development Plan for each of the subsequent Contract Years.
20.4 Where the Expiry Date or the Termination Date falls in a Contract Year, the Contractor will be required to submit a detailed Contractor's Business Development Plan in accordance with this Clause 20 covering part of the Contract Year up to the Expiry Date or Termination Date (as appropriate).
20.5 Each detailed Contractor's Business Development Plan and each outline Contractor's Business Development Plan shall include, in respect of the relevant Contract Year:

20.5.1 a review (where applicable) of the performance and delivery of the Services during the previous Contract Year;

20.5.2 proposals to improve the provision and/or performance of the Services having regard to each of the following (as appropriate):

(a) the duty of best value;

(b) proposals to reduce the level of the Fee;
(c) proposals to meet the Key Performance Indicators set out in Schedule 2 (Specification);
20.6 Within 5 Business Days after a written request by the Authority, the Contractor shall provide written evidence and/or such other supporting information as the Authority may reasonably require to verify the information contained in the draft Contractor's Business Development Plan.  The draft Contractor's Business Development Plan must take account of any orders, guidance or relevant statutory guidance issued by any Government body.

20.7 For the avoidance of doubt, subject to Clauses 40 (Confidentiality) and 41 (Freedom of Information), all information supplied by the Contractor pursuant to this Agreement may be published by the Authority as part of its Duty of Best Value subject to the Authority having regard to any reasonable representations by the Contractor, provided such representations shall not prevent or in any way restrict the Authority from complying with or discharging its Duty of Best Value.
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customer complaints
21.1 The Contractor shall maintain an up to date, comprehensive and detailed written record of all Customer Complaints it receives regarding the provision of the Services (or any other aspect of the Contractor’s performance of this Agreement) which shall be available to the Authority for inspection upon request as soon as practicable and in any event within 5 Business Days of such request by the Authority.  Such records shall contain all relevant details of the Customer Complaint including the following:
21.1.1 the person to whom the Customer Complaint was made and the name of the job title of that person;

21.1.2 the name and address (if known or if an employee of the Authority, the department in which that Employee works) of the person making the Customer Complaint and in the capacity in which that person made the Customer Complaint;

21.1.3 the nature and extent of the default alleged in the Customer Complaint including the details of personal injury suffered or property lost, damaged or otherwise affected;

21.1.4 the date and time of the Customer Complaint; and

21.1.5 any action taken to investigate and/or remedy the Customer Complaint and the timescale in which it was done and if no action was taken the reason why.

21.2 If in providing the Services the Contractor receives any Customer Complaints in relation to the Authority and/or the provision by the Authority of any services (whether or not they are services provided by the Contractor under this Agreement), the Contractor shall notify the Authority in writing immediately and provide the details of the Customer Complaint within 3 (three) Business Days of becoming aware of it.  The Authority shall have the right to investigate all Customer Complaints and take such steps, or require the taking of such steps by the Contractor, as the Authority shall reasonably deem necessary.  The Contractor shall promptly provide such documentation, information and assistance (including access to Contractor Personnel) as the Authority may reasonably require in order to enable the Authority to investigate and respond to the Customer Complaint.

21.3 The Contractor shall ensure that its Customer Complaints Procedure is consistent with the complaints procedure set out in Schedule 2 (Specification).
21.4 If the Authority receives any Customer Complaints made against the Contractor, the Authority shall within 3 (three) Business Days provide details to the Contractor and the Contractor shall within 3 (three) Business Days or receipt of details from the Authority investigate the complaint and provide the Authority with all details as required by this Clause 21 including details of the action the Contractor has/is taking to investigate the Customer Complaint or to otherwise satisfy the complainant.
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Periodic Monitoring and Spot Checks
22.1 The Authority may carry out at any time during the Service Period periodic monitoring and spot checks in respect of the Contractor's:

22.1.1 monitoring of its performance as provided under this Agreement;

22.1.2 performance of the Services; and

22.1.3 compliance with its obligations under this Agreement generally.

22.2 Each party shall meet its own costs of such audits, periodic monitoring and spot checks.  Such reimbursement shall not exclude, replace, limit or restrict any other right or remedy available to the Authority whatsoever.  The Contractor shall co-operate fully and in a timely manner with any request from time to time of any auditor (whether internal or external) of the Authority to provide documents, or to procure the provision of documents, relating to the Services and to provide, or to procure the provision of, any oral or written explanation relating to the same.  In particular, the Authority and/or any auditor shall be permitted upon reasonable notice access to any and all documentation in the possession, custody or control of the Contractor (who shall procure that any person acting on its behalf (including any Contractor Sub-Contractor) who has such documents and/or other information shall also provide such access).  For the avoidance of doubt this right will include the power to interview staff, Contractor Sub-Contractors, staff of Contractor Sub-Contractors, take copies of any and all documentation and have access to and take copies of any computer data held for the purposes of the Services.

22.3 The Contractor shall procure that the Authority Personnel have access to all relevant property and information (and where requested given a copy of such) necessary to carry out such audits, periodic monitoring and spot checks and where necessary to determine whether any audit, periodic monitoring or spot checks are required.

23. 23  TC "
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Performance Measurement
The Contractor undertakes to comply with their obligations set out in Schedule 2 (Specification).

23.1 Contractor Monitoring
The Contractor shall monitor and report monthly upon its performance in the provision of the Services in accordance with the procedure set out in the Specification.

23.2 Authority Monitoring

The Authority may elect, at its own cost, to undertake its own performance monitoring at any stage during the Contract Period for any purpose, including in order to ensure that the Services are being provided in accordance with this Agreement.  The Contractor will use its reasonable endeavours to assist the Authority in any such exercise.  The Authority shall be entitled to notify the Contractor of the outcome of the performance monitoring exercise, and the Contractor shall have due regard to the Authority’s comments in relation to the future provision of the Services.

23.3 Without prejudice to the Authority’s rights under Clause 23.2 and to any other express rights under this Agreement, where the Contractor has been found to be fraudulent in the submission of monitoring reports or claims for payments under Schedule 6 (Payment) and/or under Schedule 2 (Specification) the Authority may by Formal Notice to the Contractor increase the level of its monitoring of the Contractor under this Agreement in respect of the relevant Service or Services the subject of such fraudulent or erroneous reporting until such time as the Contractor shall have demonstrated to the reasonable satisfaction of the Authority that it will perform (and is capable of performing) its obligations under this Agreement.

23.4 If the Authority issues a notice under Clause 23.3 (Authority Monitoring), the Contractor shall bear its own costs and indemnify and keep the Authority indemnified at all times from and against all costs and expenses incurred by or on behalf of the Authority in relation to such increased level of monitoring arising due to circumstances under Clause 23.3 (Authority Monitoring).
24
IMMEDIATE ACTION PROCEDURE

24.1
Without prejudice to the rights and remedies of the Authority under Clause 25 (Corrective Action Procedure) where the Authority's Representative:
24.1.1
reasonably believes that the Contractor's performance falls below an acceptable standard (as determined under Schedule 2 (Specification); and

24.1.2
reasonably considers that any performance failure referred to under Clause 25 requires immediate corrective action,

the Authority's Representative (or any appointee of the Authority's Representative) shall be entitled to instruct the Contractor to take appropriate remedial action immediately.  If the Authority's Representative gives an instruction pursuant to this Clause 24 orally then such instruction shall be immediately effective and will be followed by an instruction in writing given to the Contractor's Representative within 24 hours of the oral instruction.  The Contractor shall, following receipt of such oral or written instruction, immediately comply with the instruction within the time specified in such instruction.

24.2
For the avoidance of doubt, the Contractor shall not be entitled to any adjustment of the Fee, nor any other payment or benefit in respect of any action taken in response to any instruction issued pursuant to this Clause 24.  The Contractor's actions under this Clause 24.2 shall be carried out entirely at the Contractor's own cost and expense.
25
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Corrective Action procedure
25.1
If the Authority Representative reasonably believes that the Contractor's performance falls below an acceptable standard (as determined under Schedule 2 (Specification) and requires remedial action and such performance is not contributed to by the Authority (a "Failure"), the Authority may following compliance with Clause 25.2 below, invoke the provisions of this Clause 25 (Corrective Action Procedure).

25.2
Upon notification or if the Failure is disputed on determination of the Failure under Clause 25.2, the Authority shall discuss the Failure with the Contractor without undue delay to ascertain the steps to be taken by the Contractor to remedy the Failure.  If the Contractor has not remedied the Failure within such period as is agreed between the parties in accordance with Clause 25.3, the provisions of Clauses 25.5 to 25.7 shall apply.

25.3
If the Authority reasonably considers that the Failure shall be remedied within a reasonable period not exceeding 20 Business Days, (unless in exceptional circumstances the Authority considers a longer period than 20 Business days to be reasonable), it shall notify the Contractor accordingly and the Contractor shall within a reasonable period not exceeding 5 Business Days from the notification or determination of the Failure prepare a report setting out a detailed explanation of the steps to be taken by the Contractor to remedy the Failure.
25.4
If in the Authority's opinion, the Failure is capable of remedy and/or steps may be taken by the Contractor to prevent similar Failures in the future, the Authority may following the Contractor's submission of a report in the form described in Clause 25.3 serve a Formal Notice on the Contractor (a "Corrective Action Notice").  The Corrective Action Notice shall provide all information relevant to the Failure reasonably available to the Authority.

25.5
The Corrective Action Notice will record the reasonable actions that the Contractor must complete (at its own cost and expense) within a reasonable period specified in such Corrective Action Notice (the "Remedial Period") to remedy the Failure.  If the Contractor reasonably considers that the Remedial Period is not sufficient, it shall have the opportunity to make representations as to the length of the period specified in the Corrective Action Notice and the Authority shall consider such representations and save where there are reasonable reasons to the contrary, the Authority shall where it considers it appropriate alter the Remedial Period to reflect the Contractor's proposal to the extent it considers reasonable to do so.  The Corrective Action Notice may also record the remedial action necessary to prevent similar failures in the future.  The Contractor shall remedy the Failure within the Remedial Period and take all appropriate action to prevent such Failure re-occurring.  Following receipt of the Corrective Action Notice, the Contractor shall give written notification to the Authority of the steps to be taken to comply with the Corrective Action Notice.

25.6
If the Contractor repeats the Failure which gave rise to the Authority serving a Corrective Action Notice within 20 Business Days of the date of the expiry of the Remedial Period or fails to remedy the Failure in accordance with Clause 25.5, the Authority may give written Formal Notice (a "Warning Notice") to the Contractor recording all relevant details and circumstances giving rise to and relating to the Failure referred to in such Warning Notice.  Within 5 Business Days of receiving a Warning Notice, the Contractor must propose to the Authority in writing and in detail all of the steps that, at its own cost and expense, the Contractor will take to ensure that the Failure recorded in the Warning Notice will not be repeated and (in the case of a failure to remedy the Failure) the steps to be taken.  The Contractor must specify the latest date by which the Contractor will have completed such steps, time being of the essence (the "Warning Notice Period").  If the Contractor repeats the Failure giving rise to a Warning Notice (to any extent) or the Contractor fails to implement in full the steps it proposed to take within the Warning Notice Period, then the Authority may:

25.6.1
terminate the Agreement or the part of the Service to which the Failure relates by issuing Formal Notice to the Contractor;
25.6.2
invoke the provisions of Clause 26 (Authority Step-In for Contractor Default); 
26
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Authority Step-In for Contractor default
26.1
The Authority may take action under this Clause 26 and step-in to the performance of the Services in accordance with this Clause in the following circumstances:
26.1.1
the Authority is entitled to invoke the provisions of this Clause pursuant to Clause 25 (Corrective Action Procedure); 
26.1.2
the Contractor commits a material breach or a series of persistent other breaches (other than insubstantial or minor breaches or breaches which are subject to the procedures set out at Clauses 24 and 25 above) of this Agreement which demonstrate, in the reasonable opinion of the Authority, an inability by the Contractor to perform its material obligations under this Agreement which have not been remedied within 15 Business Days of receipt of the Authority Warning Notice in accordance with Clause 26.3 by the Contractor from the Authority specifying the relevant breach.
26.2
If Clause 26.1 applies and the Authority wishes to exercise such remedies, the Authority’s Representative shall, without undue delay, notify the Contractor in writing ("Authority Warning Notice").

26.3
If an Authority Warning Notice is served by the Authority, then unless the Contractor has within 3 Business Days of receipt of such Warning Notice, or such additional period stated in the Authority Warning Notice, rectified, made good or otherwise resolved the issues identified in the Authority Warning Notice then the Authority may serve a further notice in writing to the Contractor ("Authority Final Notice") such notice specifying:
26.3.1
the action it wishes to take ("Step-In Services");

26.3.2
the date it wishes to commence such action ("Step-In Commencement Date"); 

26.3.3
the time period which it believes will be necessary for such action ("Step-In Period"); and
26.3.4
the parts of the Services which will be affected by the action the Authority wishes to take (where the Contractor will no longer be responsible for the provision of those parts of the Service) and those parts of the Services which will be unaffected and will remain to be performed by the Contractor.
26.4
Following service of such Authority Final Notice, the Authority shall take such action as notified under Clause 26.3 above ("Required Action").  For the avoidance of doubt, Required Action may include the Authority providing or performing, or having performed, on a temporary basis using its own staff or another contractor, the Services specified in the Authority Final Notice or the Authority managing the relevant part of the Services including Contractor Personnel.  The Contractor shall give all reasonable assistance to the Authority and/or its contractors while they are taking the Required Action including without limitation:

26.4.1
enabling the Authority or such other contractors to use the assets and any premises of the Contractor from which or upon which Services are provided, any loss or damage caused to such assets or premises during any such Step-In Period shall be made good by the Authority where such loss or damage arises as a result of the step in and to the extent caused by the Authority or the party appointed to step-in.  Where assets are used for the Contractor’s other customers appropriate provisions will be agreed to safeguard the services provided to the Contractor’s other customers;

26.4.2
making available Contractor Personnel to the Authority and/or such contractors and ensuring that such Contractor Personnel co-operate with the Authority and/or such other contractors provided such Contractor Personnel are employed in the delivery of the relevant part of the Services at the time of the Required Action; and

26.4.3
subject to reasonable confidentiality undertakings being entered into, making available to the Authority and/or such other contractors information, documentation and data as shall be reasonably required.

26.5
With effect from the Step-In Commencement Date and throughout the Step-In Period, the Authority shall:
26.5.1
perform or procure the performance of the Step-In Services;

26.5.2
co-operate wherever reasonable with the Contractor in order to enable the Contractor to continue to provide the other parts of the Service not forming part of the Step-In Services;

26.5.3
act reasonably in mitigating the cost that the Contractor will incur as a result of the exercise of the Authority's rights under this Clause 26.5.3;

26.5.4
using its reasonable skill and care in the exercise of its step-in rights and performance of the Step-In Services; and

26.5.5
whilst on the Contractor’s premises or using the Contractor’s (or Contractor's Sub-Contractors') equipment, software or other materials, the Authority shall use its reasonable endeavours (taking into account the Authority's view of the urgency with which the Step-In Services have to be performed by the Authority) to comply with, and procure that any third parties it uses on its behalf comply with, the Contractor’s (or Contractor Sub-Contractors’) reasonable security and confidentiality policies.

26.6
During the Step-In Period: 
26.6.1
the Contractor shall not provide the Services (or any part of the same) or fulfil any obligations under this Agreement to the extent that they are the subject of the Step-In Services and have accrued on or after the Step-In Commencement Date and during the Step-In Period only;

26.6.2
the Authority may use:

(a) the assets and any premises used by the Contractor (including the Sites); and 

(b) any Contractor Personnel,

employed or used in the performance or delivery of the relevant part of the Services at the time of the Required Action in the performance of the Step-In Services and the Contractor shall ensure that the Contractor Personnel are obliged to obey all reasonable instructions or directions of the Authority, as if such instructions or directions were given by the Contractor;
26.6.3
the Authority shall recover all costs, expenses and Losses incurred in the performance of the Step-In Services in accordance with Clause 42.8 (Liability);

26.6.4
the Authority shall be responsible for all persons engaged in the provision of the Step-In Services under the direct control of the Authority provided that this Clause 26.6.4 shall not in any way impose any greater obligation or duty on the Authority than that provided under Clause 26.5.4.
26.7
Before ceasing to perform the Step-In Services under this Clause 26, the Authority shall deliver a written notice to the Contractor ("Step-Out Notice"), specifying:
26.7.1
the Required Actions it has taken; and

26.7.2
the date on which the Authority plans to end the Step-In Services, such date to be at least 20 Business Days after the date of receipt of the Step-Out Notice, subject to the Authority being satisfied with the Contractor's ability to resume the provision of the Services and the Contractor's plan developed in accordance with Clause 26.8;

26.8
The Contractor shall, within 5 Business Days after receipt of the Step-Out Notice, develop for the Authority's approval (such approval not to be unreasonably withheld or delayed) a draft plan ("Step-Out Plan") relating to the managed resumption by the Contractor of responsibility for performing the Services, including any action the Contractor proposes to take or reasonably requires the Authority to take, to ensure that the Services satisfy the requirements of this Agreement and the date on which the Authority shall cease performing the Step-In Services and the Contractor shall resume responsibility for performance of the Services.

26.9
The Step-Out Plan shall include a transitional plan, to be developed by the parties (acting reasonably and in good faith) to remedy and/or rectify any further fall in the standard of performance of the Services arising as a direct result of the Authority's performance of the Step-In-Services from the Step-In Commencement Date to the expiry of the Step-In Period.

26.10
The Authority shall notify the Contractor of its approval or non-approval of the draft Step-Out Plan within 5 Business Days of its receipt by the Authority.  If the Authority does not approve the draft Step-Out Plan the Authority shall inform the Contractor in writing of its reasons for not approving it within such timescale.  The Contractor shall then revise the draft Step-Out Plan (within 5 Business Days of the date on which it received written notice of the reasons for not approving the draft Step-Out Plan) and shall take those reasons into account where appropriate and shall re-submit the revised plan to the Authority for the Authority’s approval in accordance with this Clause 26.10.  The Authority shall not unreasonably withhold or delay its approval of the draft Step-Out Plan.

26.11
Once the Authority approves the Step-Out Plan, the parties shall comply with their respective obligations as set out in the Step-Out Plan.  With effect from date on which the requirements of the Step-Out Plan have been met the Authority shall cease to provide the Step-In Services and the Contractor shall resume responsibility for and shall immediately recommence to provide the Services in accordance with this Agreement.

26.12
Where the Contractor can, during any period in which the Authority is performing Step-In Services, demonstrate to the Authority's reasonable satisfaction that the Contractor is able to provide the Services in accordance with the terms of this Agreement and/or that the circumstances giving rise to the right to step-in have been remedied and there is no longer the requirement for the Authority to perform the Step-In Services, then the Authority shall, subject to the agreement of a Step-Out Plan pursuant to Clause 26.10, allow the Contractor to recommence performance of the Services in accordance with the provision of Clause 26.11.

27.
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AUTHORITY STEP-IN – NON DEFAULT
27.1
If the Authority reasonably believes that it needs to take action in connection with the Services otherwise than in accordance with Clause 26 (Authority Step-In for Contractor Default):

27.1.2
because a serious risk exists to the health or safety of persons or property or to the environment (such risk having arisen for a reasons other than due to or caused by an act or omission of the Contractor or any Contractor Personnel); 

27.1.2
to discharge a statutory duty; 

27.1.3
as may be required by the outcome of an inspection required by law; 

27.1.4
because of circumstances or events which have serious impact on the Services or the Authority which the Contractor has failed to rectify within a reasonable period (not exceeding 10 Business Days) from notification in writing by the Authority,

then the Authority shall be entitled to take action in accordance with the provision of this Clause 27.
27.2
If Clause 27.1 applies and the Authority wishes to exercise such remedies the Authority’s Representative shall without undue delay notify the Contractor by way of an Authority Non Fault Step-In Notice in accordance with Clause 27.3.

27.3
If a notice is served under Clause 27.2 ("Authority Non Fault Step-In Notice") by the Authority then such notice must specify:

27.3.1
the action it wishes to take ("Step-In Services"); 

27.3.2
the reason for such action; 

27.3.3
the date it wishes to commence such action ("Step-In Commencement Date");

27.3.4
the time period which it reasonably believes will be necessary for such action ("Step-In Period"); 

27.3.5
the parts of the Services which will be affected by the action the Authority wishes to take (where the Contractor will no longer be responsible for the provision of those parts of the Services) and those parts of the Services which will be unaffected and will remain to be performed by the Contractor.  For the avoidance of doubt, the Authority shall not be entitled to take action in respect of any particular and discrete parts of the Services where and to the extent that such action would be unreasonable and impractical, taking into account the effect on the Contractor and its obligation to provide the remainder of the Services during the period such action is being taken.
27.4
Following service of any Authority Non Fault Step-In Notice, the Authority shall take such action as notified under Clause 27.3 above ("Non Fault Step-In Required Action").  For the avoidance of doubt, Non Fault Step-In Required Action may include the Authority providing or performing, or having performed, on a temporary basis using its own staff or another contractor, the Services specified in the Authority Non Fault Step-In Notice or the Authority managing the relevant part of the Services including the Contractor Personnel.  The Contractor shall give all reasonable assistance to the Authority and/or its contractors while they are taking the Non Fault Step-In Required Action including without limitation:

27.4.1
enabling the Authority or such other contractors to use the assets and any premises of the Contractor from which or upon which Services are provided any loss or damage caused to such assets or premises during any such Step-In Period shall be made good by the Authority where such loss or damage arises as a result of the step in and to the extent caused by the Authority or the party appointed to step-in.  Where assets are used for the Contractor’s other customers appropriate provisions will be agreed to safeguard the services provided to the Contractor’s other customers and

27.4.2
making available Contractor Personnel to the Authority and/or such contractors and ensuring that such Contractor Personnel co-operate with the Authority and/or such other contractors provided that such Contractor Personnel are employed in the delivery of the relevant part of the Services at the time of the Non Fault Step-In Required Action.

27.5
With effect from the Step-In Commencement Date and throughout the Step-In Period, the Authority shall:

27.5.1
perform or procure the performance of the Step-In Services;

27.5.2
co-operate wherever reasonable with the Contractor in order to enable the Contractor to continue to provide the other parts of the Service not forming part of the Step-In Services;

27.5.3
using its reasonable skill and care in the exercise of its step-in rights and performance of the Step-In Services; and

27.5.4
whilst on the Contractor’s premises or using the Contractor’s (or the Contractor Sub-Contractors') equipment, software or other materials, the Authority shall use its reasonable endeavours (taking into account the Authority's view of the urgency with which the Step-In Services have to be performed by the Authority), to comply with, and procure that any third parties it uses on its behalf comply with, the Contractor’s (or the Contractor Sub-Contractors’) reasonable security and confidentiality policies.

27.6
During the Step-In Period:
27.6.1
the Contractor shall not provide the Services (or any part of the same) or fulfil any obligations under this Agreement to the extent that they are the subject of the Step-In Services;

27.6.2
the Authority may use:

(a)
the assets and any premises used by the Contractor; and

(b)
any Contractor Personnel, 

employed or used in the performance or delivery of the relevant part of the Services at the time of the Non Fault Step-In Required Action, in the performance of the Step-In Services.

27.6.3
the Authority shall be responsible for all persons engaged in the provision of Step-In Services under the direct control of the Authority provided that this Clause 27.6.4 shall not in any way impose any greater obligation on the Authority than that provided under Clause 27.5.4.

27.7
Before ceasing to perform the Step-In Services under this Clause 27, the Authority shall deliver a written notice to the Contractor ("Step-Out Notice"), specifying:

27.7.1
the Non Fault Step-In Required Actions it has taken; and

27.7.2
the date on which the Authority plans to end the Step-In Services such date to be at least 20 Business Days after the date of receipt of the Step-Out Notice and the Contractor shall resume responsibility for performance of the Services, subject to Step-In Services.

27.8
The Step-Out Notice shall, for the purposes of Clause 27.7, include a transitional plan, to be developed by the parties (acting reasonably and in good faith) (within a period of 20 (twenty) Business Days from the date so instructed by the Authority) to remedy and/or rectify any fall in the standard of performance of the Services arising as a direct result of the Authority’s performance of the Step‑In Services from the Step-In Commencement Date to the expiry of the Step-In Period.
28.
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VARIATIONS & CHANGE CONTROL
28.1
The Contractor agrees that performance of its obligations under this Agreement shall also apply to any performance of obligations arising under a variation to the Services.  The Authority may wish to enhance the provision of the Services by identifying potential changes required to the Services and in such an event the Change Control Procedure shall apply.

28.2
The Authority shall be entitled to request a Change in accordance with the Change Control Procedure (Schedule 12).
28.3
Each variation of this Agreement, including any variations consequential to any extension to the term pursuant to Clause 3.4, is not intended to be and shall not be construed as a new agreement unless the contrary intention is expressly stated on its terms.
29.
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Change in Law
29.1
For the avoidance of doubt where there is a Change in Law which is not a Qualifying Change in Law, the Contractor will be required to comply with the Change in Law without an increase to the Fee.
Change Control Procedure

29.2
The Authority shall always have the option to request a change in the Services as a consequence of any Qualifying Change in Law and/or any change in the Authority Policies and Standards in accordance with the Change Control Procedure.

30.
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Resolution of Disputes
Any dispute between the Authority and the Contractor in relation to this Agreement and/or the Services provided by the Contractor shall be determined in accordance with the Dispute Resolution Procedure set out at Schedule 14 (Dispute Resolution Procedure).
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AUTHORITY SITES
31.1
On the date of this Agreement, the parties shall in respect of the Authority Sites identified in Schedule 13 (Authority Sites) execute the necessary Licence. 
32.
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Health and Safety
32.1
The Contractor is responsible at all times for compliance by itself and all the Contractor Personnel, in relation to all legal requirements relating to health and safety in all aspects of the Services (including but not limited to the Health and Safety at Work etc Act 1974 and the Management of Health and Safety at Work Regulations 1999) and shall take all necessary precautions so as to maintain appropriate levels of protection for persons involved or who come into contact with the Services.
32.2
In the event of any accidents the Contractor shall immediately report full details of the accident to the Authority as would ordinarily be required to be reported in accordance with health and safety legislation.

32.3
Each party shall notify the other of any health and safety hazards of which it is aware or ought reasonably to be aware, which may arise in connection with the performance of this Agreement.

32.4
The parties shall themselves and shall ensure that all employees, agents, Sub-Contractors, Transferring Employees, invitees and others for whom they are responsible shall at all times co-operate and adhere to the Authority's Policies and Standards.  The parties undertake not to adopt safety practices which are either unlawful or which disregard or are reckless in respect of public safety.  The Contractor shall ensure the co-operation of Contractor Personnel and the Transferring Employees (in accordance with the terms of this Agreement) in all prevention measures designed against fire, or any other hazards, and the Contractor shall notify the Authority of any change in the Contractor’s working practices or other occurrences likely to increase such risks or to cause new hazards.

32.5
The Contractor shall in performing the Services adopt safe systems of work to protect the health, safety and welfare of those who could be affected by the provision of the Services.  The Contractor's safe systems of work shall be no less effective than any relevant safe systems of the Authority which may from time to time during the Service Period be amended by the Authority and notified to the Contractor.

32.6
The Contractor shall appoint a person to be responsible for health and safety matters for the duration of the Service Period.

32.7
The Contractor shall provide the Authority with the following information within one month from the Services Commencement Date:

32.7.1
a copy of its statement/health and safety policy which has been signed and dated by a senior director (or equivalent officer) with overall responsibility for health and safety in the Contractor;

32.7.2
written safe systems of work for activities involving a significant risk and/or for activities identified by the Authority as requiring a safe system of work;

32.7.3
risk assessments conducted in accordance with the current Management of Health and Safety at Work Regulations 1999, COSHH and Manual Handling Operations Regulations 1992;

32.7.4
the name and contact details for the person appointed by the Contractor to be responsible for health and safety matters during the Agreement;

32.7.5
the systems in place for ensuring that any Contractor Sub-Contractors are competent and that they will make adequate arrangements for safety, health and welfare;

32.8
The Contractor shall review its Safe Systems of Work and Risk Assessments as often as may be necessary and in the light of changes in Legislation, changing working practices, the introduction of new plant and technology etc.  The Contractor shall notify the Authority in writing of all such revisions to its health and safety documentation.
32.9
The Contractor shall keep all areas under its control where its employees or Contractor Sub-Contractors are carrying out the Services, in a safe condition.  The Contractor shall provide and maintain at its own cost all necessary security arrangements.  The Contractor shall comply with the requirements of the Authority, the Authority's Health and Safety Adviser or any other competent statutory Authority with expect to securing and maintaining the health, safety and convenience of the public or others.
32.10
Whilst undertaking the Services or working on premises owned or occupied by the Authority the Contractor shall ensure that its employees and Sub-Contractors comply with the Authority's health and safety policy, the safe systems of work and risk assessments in place for the activity and the lawful requirements of the Authority's Health and Safety Adviser.
32.11
The Authority's Health and Safety Adviser shall be empowered to suspend the provision of the Services (or part of them) in the event of non-compliance by the Contractor with these Conditions or with its legal duties for health, safety and welfare matters.  The Contractor shall not resume provision of the Services until the Authority is satisfied that the non-compliance has been rectified.  The Contractor shall bear all costs associated with any suspension and resumption of the Services.
32.12
The Authority's Health and Safety Adviser may at any time during the Agreement require the Contractor to provide copies of any risk assessments undertaken in accordance with the Management of Health and Safety at Work Regulations for the activities being undertaken under Agreement.  The Contractor shall provide the same within one month from the Services Commencement Date.
32.13
The Authority's Health and Safety Adviser or designated officer shall be empowered to access at any reasonable time any site where the Contractor is undertaking any of the Services for the purpose of carrying out an inspection of health, safety and welfare standards.  The Contractor shall fully co-operate with the reasonable requests of the Authority's Health and Safety Adviser and shall provide access to all areas of the Services, health and safety documentation, welfare facilities, accident records, training records and certificates, equipment inspection records, statutory registers and notices, plant and equipment for the purposes of inspection.  The Authority's Health and Safety Adviser shall be empowered to take any photographs, measurements, samples, copies of health and safety related documents etc. which he deems necessary to determine the Contractor's compliance with health and safety legislation and best practice and as evidence of any non-compliance.
32.14
The Contractor shall record all accidents which arise out of the Services in areas under its control.  The Contractor shall keep those records for the minimum statutory time period and shall provide copies of accident forms and accident statistics to the Authority's Health and Safety Adviser on request.
32.15
The Contractor shall notify the relevant health and safety enforcing authority within the statutory time periods of any injury, dangerous occurrence or disease which is reportable under RIDDOR arising from activities relating to the Services under its control relating to the Services.  Copies of any such reports are to be provided immediately to the Authority at its Health and Safety Services Section.

32.16
The Contractor shall provide to the Authority, within 3 Business Days of receipt, copies of any communication concerning the health, safety or welfare standards of the Services, which it receives from any statutory health and safety enforcing authority.

33.
ENVIRONMENT

33.1
The Contractor shall work with the Authority in improving the effect of the Services on the environment.  In this respect the Contractor shall use all reasonable endeavours to improve the environmental efficiency of the Services.  The Contractor shall at all times during the Service Period:

33.1.1
demonstrate to the Authority a commitment by continuous improvement and to employing the best practicable environmental option in the provision of the Services whenever possible;

33.1.2
demonstrate to the Authority its commitment to complying with all environmental Legislation;

33.1.3
demonstrate to the Authority a commitment carrying out the Services in accordance with best practice.

33.2
Upon written request by the Authority, the Contractor shall supply to the Authority evidence in writing to demonstrate compliance with Clause 33.1 above.

33.3
In providing the Services, the Contractor shall not use any products containing ozone depleting chemicals such as chlorofluorocarbons (CFCs), hydrochlorofluorocarbons (HCFCs), hydrobromofluorocarbons (HBFCs), carbon tetrachloride, 1,1,1‑trichloroethane, methylbromide or halons.  The Contractor should avoid the use of products containing organic solvents in the provision of the Services wherever possible.
33.4
The Contractor shall not use any tropical hardwoods in the performance of the Services and in the case of other timber products shall only use products derived from sustainably managed sources wherever possible.

33.5
The Contractor acknowledges it understands the importance to the Authority of and will actively assist and co-operate with the Authority in meeting the Authority's Environment Capital Aspirations and in regard to the Contractor's assistance under this Clause 33.5 the Contractor will not be entitled to an adjustment of the Fee.


ENVIRONMENT EFFICIENCY

33.6
The Contractor shall consider environmental efficiency as part of the operational planning process during the Service Period.  In this respect, the Contractor shall have regard to the following:

33.6.1
Transport Management

the use of energy efficient vehicles used in the provision of Services and the efficient use of vehicles whilst providing the Services;

33.6.2
Waste Management

reduce, reuse and recycle waste generated directly by the Contractor in providing the Services;

33.6.3
Energy Management

the efficient use of energy for buildings and equipment used in the provision of the Services;

33.6.4
Water Management

the efficient use and reuse of water and in the provision of the Services; and

33.6.5
Resource Management

the efficient use of resources used in the provision of the Services.

34.
0  TC "
EQUALITIES" \l1 
EqualITIES
34.1
Without prejudice to Clauses 13.1.7 and 13.4 (Performance of Services), the Contractor shall and shall procure that all Contractor Sub-Contractors shall adopt or have in place a policy to comply with the Contractor’s statutory obligations under the Equal Pay Act 1970, Sex Discrimination Act 1975, Race Relations Act 1976 (as amended by the Race Relation (Amendment Act 2000)), Disability Discrimination Act 1995 and Employment Equality (Sexual Orientation) Regulations 2003, Employment Equality (Religion or Belief) Regulations 2003, Employment Equality (Age) Regulations 2006 and the Equality Act 2010 ("Equalities Legislation") and, accordingly, will not and shall take all reasonable steps to secure that all staff seconded to or employees or agents of the Contractor and all Contractor Sub-Contractors and all staff seconded to or employees or agents of Contractor Sub-Contractors do not, subject to its obligations under Law, discriminate against any person because of their sex, marital status, colour, race, nationality (including citizenship), national or ethnic origin, sexual orientation, religious belief, or on the grounds of their disability or age, in decisions to recruit, train, promote, discipline or dismiss employees.

34.2
The Contractor shall set out its policy on race equalities in:

34.2.1
instructions to those concerned with recruitment, training and promotion;

34.2.2
documents available to employees, recognised trade unions or other representative groups of employees;

34.2.3
recruitment advertisements or other literature.

34.3
The Contractor shall also:

34.3.1
demonstrate effective implementation of its policy in relation to its recruitment practices (including at least evidence of open recruitment methods such as the use of Job Centre or press advertisements);

34.3.2
regularly review its policies and procedures in light of its equal opportunity obligations under this Clause; and

34.3.3
regularly monitor the ethnic composition of its workforce.

34.4
The Contractor shall and shall procure that it and the Contractor Sub-Contractors shall observe, as far as is reasonably practicable, the Equal Opportunities Commission’s Codes of Practice for employment and equal pay, the Commission for Racial Equality’s Code of Practice in Employment, the Disability Rights Commission's Statutory Code of Practice on Employment and Occupation and the Code of Practice on the Disability Equality Duty, and any other relevant code of practice introduced by a commission or other body set up by Parliament to promote, monitor and enforce the Equalities Legislation.  These Codes of Practice provide practical guidance to employers and others on the elimination of unlawful sex, marriage, racial and disability discrimination and the promotion of equality of opportunity in employment, including the steps that can be taken to encourage members of the underrepresented sex, members of ethnic minorities and disabled people to apply for jobs or take up training opportunities.
34.5
The Contractor shall, and shall procure that Contractor Sub-Contractors shall, in performing its/their obligations under this Agreement, comply (to the extent permitted by law) with the provisions of: 

34.5.1
Section 71(1) of the Race Relations Act 1976, as if they were a body within the meaning of Schedule 1A to the Race Relations Act 1976;

34.5.2
Section 52(1) of the Equality Act 2006 as if they were a body within the meaning of Section 52(2) of the Equality Act 2006; and

34.5.3
Sections 21B and 49A of the Disability Discrimination Act 1995, as if they were a body within the meaning of Section 49B of the Disability Discrimination Act 1995.

34.6
In the event of any finding of unlawful sex, racial or disability discrimination being made against the Contractor or any of the Contractor Sub-Contractors during the Contract Period in relation to individuals engaged in the provision of the Services by any court or employment tribunal, or of an adverse finding in any formal investigation (in the case of sex and racial discrimination only) by the Equal Opportunities Commission or the Commission for Racial Equality) during the Contract Period, the Contractor shall inform the Authority of this finding and shall take appropriate steps to prevent repetition of any unlawful discrimination.  The Contractor shall, on request provide the Authority with details of any steps taken under this Clause 34.6.  The Contractor’s equal opportunities policy shall be set out in any instructions circulated to those members of the Contractor’s staff and Contractor Sub-Contractor's staff concerned with recruitment, training and promotion, in relevant documentation available to their staff and others and in its recruitment advertisements and other relevant literature.  The Contractor shall provide such information as the Authority may reasonably request for the purpose of assessing the Contractor’s compliance with these conditions, including, if requested, examples of any instructions, recruitment advertisements or other literature, and details of monitoring applicants and employees.

34.7
The Contractor shall provide all such information as the Authority may require for the purpose of assessing the Contractor's compliance with its obligations pursuant to this Clause.

35.
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TRANSFERRING CONTRACTS
35.1
The parties agree as of the date of this Agreement that the Transferring Contracts shall be treated in accordance with the following provisions of this Clause 35.

35.2
Any additional costs of effecting the transfer of Transferring Contracts including in order to deal with novation, reassignment, or right to use any existing contracts/licences will be assumed to be absorbed by the Contractor.  The Contractor acknowledges that it has had the opportunity to inspect all terms and conditions and related documentation relating to the Transferring Contracts and the terms appended at Schedule 16 (Form of Novation for Transferring Contracts) for the novation/assignment of such Transferring Contracts and will have no claim against the Authority under the Transferring Contracts in respect of any liability arising after the date of this Agreement.
35.3
The Contractor shall indemnify the Authority against all Losses made against or incurred by the Authority to the extent directly arising from the non-performance or defective or negligent performance by the Contractor after the date of this Agreement of the obligations under the Transferring Contracts assumed by the Contractor in accordance with this Clause 35.
35.4
The Authority shall assign or novate the benefit and the burden from the date of this Agreement only) to the Contractor (and the Contractor shall accept such novation or assignment) of those Transferring Contracts in Schedule 16 as soon as reasonably practicable in the form of novation appended at Schedule 16 (Form of Novation for Transferring Contracts).  

35.5
From the Services Commencement Date, the Contractor shall carry all risk in the performance of obligations and shall assume all liabilities under the Transferring Contracts in accordance with this Clause 35 and the terms of the novation or assignment entered into.

35.6    The Contractor warrants that it has conducted a full due diligence of all Transferring Contracts and is satisfied that in undertaking the obligations under the Transferring Contracts it will be fully in compliance with its obligation to provide the Services under this Agreement.  The Contractor further warrants that in taking all risk under the Transferring Contracts, it accepts full liability for any termination costs arising under individual Transferring Contracts.
36.
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eMPLOYMENT AND PENSIONS
36.1
The provisions of Schedule 9 (Transferring Employees and Employment Matters) shall apply in respect of employment and pension matters in connection with the Services.
36.2
All Authority Existing Employees shall transfer or will be deemed to transfer under the provisions of TUPE to the employment of the Contractor at the Services Commencement Date.

36.3
No party will (directly or indirectly, for the benefit of itself or any other person), during the Contract Period and for a period of six months after the Expiry Date or the Termination Date (whichever is earlier) for any reason, solicit or hire as an employee any person employed or engaged by the other party who is involved with the performance of this Agreement provided however that this Clause 36.3 will not prevent any party from hiring:
36.3.1
any person who has ceased to be an employee of the other party at least 6 (six) months before being employed or engaged by the hiring party and who was not solicited during that six month period;
36.3.2
any employee of the other party who contacts the hiring party on his own initiative without any direct or indirect solicitation by or encouragement from or on behalf of the hiring party; or
36.3.3
any employee of the other party as a result of placing general advertisements in trade journals, newspapers or similar publications which are not directed at the other party or its employees.
37.
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CONTRACTOR EMPLOYEES
37.1
Skills and Competencies
The Contractor shall procure that sufficient numbers of Contractor Personnel are, at all times, engaged in providing the Services and that such Contractor Personnel:
37.1.1
are appropriately skilled, reliable and competent; 

37.1.2
receive such training and supervision as is necessary to ensure the proper performance of the Services); and 

37.1.3
are appropriately qualified.

37.2
Training Records
From the Services Commencement Date the Contractor shall keep evidence of all relevant training and instruction of all Contractor Personnel together with relevant certificates and qualifications, (and update the same) and copies shall be provided to the Authority within 5 Business Days of a request.

37.3
Provision of Information
Without prejudice to any other obligations of the Contractor in this Agreement, and to the extent permitted by Legislation, the Contractor shall, within a reasonable period of any request by the Authority, provide to the Authority all information (including any documents) reasonably requested by the Authority relating to Contractor Personnel including, without limitation, information (and any documents) regarding the training, skills and competency of each Contractor Personnel, the numbers of Contractor Personnel employed or engaged in provision of the Services and the terms and conditions of employment or engagement of such Contractor Personnel.  The Authority shall, upon making a request pursuant to this Clause 37.3, explain to the Contractor the reason for such request.

37.4
Personnel Polices and Procedures
37.4.1
The Contractor shall procure that there are set up and maintained by it and by all Contractor Sub-Contractors personnel policies and procedures covering all relevant matters (including discipline, grievance, equal opportunities and health and safety).  The Contractor shall procure that the terms and implementation of such policies and procedures comply with Legislation and Good Industry Practice, are published in written form and that copies of them (and any revisions and amendments to them) are forthwith issued to the Authority.

37.4.2
The Contractor shall carry out staff vetting procedures in accordance with the Authority's recruitment policies as provided in the Authority's Policies and Standards in relation to all employees.  The Contractor hereby acknowledges that any employees recruited prior to the Services Commencement Date have been vetted to at least the same standards as those set out in the Authority's Policies and Standards.

37.5
Convictions
Notwithstanding any other provision of this Clause 37, the Contractor shall:

37.5.1
procure that all Contractor Personnel and potential Contractor Personnel and the personnel of any Contractor Sub-Contractor are required to disclose any Convictions;

37.5.2
procure that, where any Contractor Personnel discloses any Convictions, or is found to have any Convictions, the same shall be immediately notified to the Authority;

37.5.3
notwithstanding sub-Clauses 37.5.1 and 37.5.2 (above) where such checks are required (by Legislation, Good Industry Practice or Authority Policies and Standards) to carry out Disclosure and Barring Service checks in accordance with Part V of the Police Act 1997 and the Rehabilitation of Offenders Act 1974 (as amended) of the level appropriate to the nature of the Services to be performed by the Contractor Personnel and that no Contractor Personnel are engaged in the provision of the Services until such checks have been carried out;
37.5.4
ensure that all individuals engaged in relevant roles in the Services are:

(a)
registered with the Health Care Professionals Council (“HCPC”) in accordance with the Safeguarding Vulnerable Groups Act 2006 (and regulations or orders made thereunder); and
(b)
are subject to a valid enhanced disclosure check undertaken through the Disclosure and Barring Service including a check against the adults' barred list or the children's barred list, as appropriate; and

(c) the Contractor shall monitor the level and validity of the checks under this Clause 37.5.4 for such members of staff;

37.5.5
warrant that at all times for the purposes of this Agreement:
(a)
it is appropriately registered in relation to all persons who are or will be employed or engaged by the Contractor in the provision of the Services; and

(b)
it has no reason to believe that any such person:

(i) is barred from the activity; or

(ii) is not registered with the HCPC
in accordance with the provisions of the Safeguarding Vulnerable Groups Act 2006 and any regulations made thereunder, as amended from time to time;
37.5.6
immediately notify the Authority in writing upon the Contractor becoming aware of any Contractor Personnel who, subsequent to his/her commencement of employment by the Contractor or any sub-contractor of any tier in the provision of the Services, receives a Conviction or whose previous Convictions become known to the Contractor (or any Contractor Related Party involved in the provision of the Service); 
37.5.7
if reasonably requested by the Authority, provide copies of the records of any unspent Convictions of any Contractor Personnel; and
37.5.8
immediately notify the Authority of any information that it reasonably requests to enable it to be satisfied that the obligations of this Clause 37.5 have been met.
37.6
Unsuitable Persons not to be engaged in the Service
37.6.1
The Authority may, if it has reasonable grounds for believing that any Contractor Personnel or potential Contractor Personnel is or would be an Unsuitable Person, serve Formal Notice on the Contractor requiring the Contractor to procure (at the Contractor's own cost and expense) that such Unsuitable Person is not engaged or employed directly or indirectly in, or in connection with, the provision of the Services or any part of the Services.  The rights contained within this Clause 37.6.1 shall be exercised reasonably by the Authority and not arbitrarily, vexatiously or capriciously.  For the avoidance of doubt, the Contractor shall not be obliged to dismiss or procure the dismissal of any Unsuitable Person in respect of whom a Formal Notice has been served pursuant to this Clause 37.6.  Where subject to this Clause 37.6.1 the Authority in its reasonable opinion requires any Contractor Personnel to be removed forthwith, the Contractor shall on reasonable request effect removal within 2 (two) Business Days from the provision of the Services of that Contractor Personnel, or if necessary with immediate effect.
37.6.2
If owing to the nature of the role to be undertaken by the Contractor Personnel whether or not that role is performed within a Sensitive Service Area, any employee or other person of the Contractor is exempt from the provisions of Section 4(2) of the Rehabilitation of Offenders Act 1974, by virtue of the Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975, then the Contractor shall ensure any Contractor Personnel shall provide information in accordance with the said Act and Order about Convictions which would otherwise be spent under the said Act.  The Contractor shall immediately disclose to the Authority names and addresses, and sufficient information to enable proper checks to be made relevant to said Convictions of the Contractor Personnel in question.  The Authority may require that any such employee or other person be removed from the provision of Services under this Agreement.
37.6.3
The Contractor shall refer information about any person carrying out the Services to the HCPC where it removes permission for such person to carry out the Services (or would have, if such person had not otherwise ceased to carry out the Services) because, in its opinion, such person has harmed or poses a risk of harm to services users and/or children and/or vulnerable adults.

37.7
Contractor's Responsibility
Save as expressly provided in this Agreement, the Contractor shall be entirely responsible for the employment and conditions of service of all Contractor Personnel and shall procure that each Contractor Sub-Contractor is likewise responsible for its personnel.  The Contractor shall carry out such checks as may be required in order to comply with Section 15 of the Immigration, Asylum and Nationality Act 2006 and any subsequent Legislation.

37.8
The Authority may also require that any time during the Service Period that Disclosure and Barring Service checks are undertaken or updated on Contractor Personnel.  Such checks shall be updated at least every three years as a matter of course under this Agreement or sooner should the Authority at any time require.

37.9
Notwithstanding other provision in this Agreement, the Contractor shall warrant that all Contractor Personnel that are deployed within Sensitive Service Areas of the Authority have undergone the vetting procedures described in this Clause 37 and shall remove any Contractor Personnel from their posts if the Authority exercising its discretion  requests their removal on reasonable grounds.  In addition, the Contractor shall:
37.9.1
maintain discipline and good order amongst Contractor Personnel;

37.9.2
use reasonable endeavours to ensure that Contractor Personnel are properly attired and presentable at all times when they are performing their duties on the Authority Sites and that they comply with any Authority Policies and Standards in this regard; and

37.9.3
ensure that Contractor Personnel carry out their duties in a manner (to the extent practicable) that minimises any disruption and/or inconvenience to the Authority, its employees, members of the public and others permitted to use the Authority Sites or receive the benefit of the Services.

37.9.4
where, notwithstanding Clause 37.9.3, the Contractor considers that certain activities of Contractor Personnel may cause disruption and/or inconvenience to the Authority or any other persons (whether recipients of the Services or not), the Contractor shall notify the Authority of the circumstances in writing in order that the parties may agree practical arrangements to minimise any such disruption and/or inconvenience;

37.9.5
comply with such rules, regulations and requirements of the Authority relating to the conduct of staff (including those in respect of security arrangements) on the Authority Sites or where it is performing duties on behalf of the Authority;

37.9.6
take and/or procure the taking of appropriate disciplinary action against any individual who in performing the Services fails to act in line with their terms of employment (such action may include the removal from work in or about the provision of these Services of any such individual).

38.
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Data
38.1
Title in all data which is disclosed to the Contractor by the Authority or obtained by the Contractor or any Contractor Sub-Contractor from the Authority or generated in the performance of the Services by the Contractor or any Contractor Sub-Contractor in relation to the Services ("Data") shall remain at all times vested in the Authority.  The Contractor acknowledges such ownership and shall procure that, in any contract with any Third Party entered into by the Contractor for the purposes of this Agreement, appropriate acknowledgements of the rights of the Authority in Data will be provided.  To the extent necessary for the Contractor to perform the Services such Data shall be licensed to the Contractor and any Contractor Sub-Contractor only for such period as they are performing the Services to be carried out or provided under this Agreement and for such further time as is necessary to enable the Authority to carry out its rights of audit.  Subject to Clause 40. (Confidentiality), nothing in this Clause 38.1 shall prevent the Contractor or any Contractor Sub-Contractor from using any general learning, skills, experience or other residual knowledge retained in the unaided memory of any of their directors, employees, consultants or advisors who had access to the Data for any purposes.  The provisions of this Clause 38 shall survive the expiry or termination of this Agreement irrespective of the reason for termination.

38.2
The Contractor shall not delete or remove any proprietary notices contained within or relating to the Data

38.3
To the extent that Data in relation to this Agreement or the Services is recorded on the Contractor's IT system or any other Contractor system, such Data will be made freely available to the Authority at all times upon reasonable notice during a Business Day save in the case of an emergency.  The Contractor will not erase any such Data from any such system where it is required for the Services unless requested by the Authority to do so.
38.4
The Contractor shall to the extent that it is entitled so to do:

38.4.1
make available to the Authority without charge all Data, materials and documents of any nature acquired or brought into existence in any manner whatsoever by the Contractor or any Contractor Sub-Contractor for the purposes of the Services and which might reasonably be required by the Authority for the purposes of exercising its rights or performing its obligations or any statutory duty; and

38.4.2
make available to the Authority all such Data, materials and documents acquired or brought into existence by Third Parties as may reasonably be required for such purposes provided that if the Contractor incurs any additional cost in complying with this Clause 38.4.2, the Authority and the Contractor shall meet to discuss, acting reasonably and in good faith, how such additional cost should be managed.

38.5
The Contractor and the Authority shall each take reasonable precautions (having regard to the nature of their respective obligations under this Agreement) to preserve the integrity of Data and to prevent any corruption or loss of Data.

38.6
The Contractor shall ensure that a back-up copy of Data is recorded on media from which Data can be re-loaded in the event of any corruption or loss of Data in accordance with a back up schedule to be agreed between the parties from time to time and recorded in writing. 

38.7
The Contractor shall ensure that any system on which the Contractor holds any Data, including back-up data, is a secure system. 

38.8
In the event that Data is corrupted or lost as a direct result of any default by the Contractor then:

38.8.1
the Contractor shall at its own expense restore or procure the restoration of Data using the back-up copy referred to in Clause 38.6; and

38.8.2
if the Contractor fails to comply with Clause 38.8.1, the Authority may, without prejudice to the other rights and remedies available to the Authority itself, restore or procure the restoration of Data using the back-up copy referred to in Clause 38.6, and shall be repaid by the Contractor any reasonable Losses, costs or expenses so incurred.
38.9
All Data relating to the Authority Sites prior to the Services Commencement Date and (including related CAD drawings, property manuals and health and safety manuals) shall remain the property of the Authority where the relevant Authority Sites is the subject of a Licence (all pursuant to the terms of this Agreement).  All such data will be stored electronically in Authority computers and shall not be transferred onto the Contractor's IT system.
38.10
If at any time the Contractor suspects or has reason to believe that Data has or may become corrupted, lost or sufficiently degraded in any way for any reason, then the Contractor shall notify the Authority immediately and inform the Authority of the remedial action the Contractor proposes to take
39.
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39.1
In relation to all Personal Data, the Contractor shall at all times comply with the Data Protection Act 1998.
39.2
For the avoidance of doubt for the purposes of this Agreement the Authority shall be the Data Controller and the Contractor shall be the Data Processor. The Contractor shall enter into a data processing agreement in the form set out in Schedule 10 (ICT Assets, Licences).
39.3
The Contractor and any Contractor Sub-Contractor:

39.3.1
shall process Personal Data belonging to the Authority only on the instructions of the Authority;
39.3.2
shall only undertake processing of Personal Data reasonably required in connection with the Services and shall not transfer any Personal Data to any country or territory outside the United Kingdom.

39.4
The Contractor shall not disclose any Personal Data to any third parties other than:

39.4.1
to employees and any Contractor Sub-Contractor to whom such disclosure is reasonably necessary in order for the Contractor to carry out the Services; or

39.4.2
to the extent required under a court order,

provided that such disclosure made in accordance with Clause 39.4.1 is made subject to written terms substantially the same as, and no less stringent than, the terms contained in this Clause 39 and such disclosure made in accordance with Clause 39.4.2 is made in accordance with the terms of the court order. The Contractor shall give Formal Notice in writing to the Authority of any disclosure of Personal Data which it or any Contractor Sub-Contractor is required to make under this Clause 39.4.2 immediately on becoming aware of such a requirement.

39.5
Subject to Clause 39.9, the Contractor shall bring into effect and maintain and procure that all relevant Contractor Sub-Contractors have in effect and maintain all reasonable technical and organisational measures to prevent unauthorised or unlawful processing of Personal Data and accidental loss or destruction of, or damage to, Personal Data including but not limited to taking reasonable steps to ensure the reliability and probity of staff having access to such Personal Data.

39.6
The Authority may, at reasonable intervals, request a written description of the technical and organisational methods employed by the Contractor and the Contractor Sub-Contractors referred to in Clause 39.3 above.  Within 5 Business Days of such a request, the Contractor shall supply written particulars of all such measures detailed to a reasonable level such that the Authority can determine whether or not, in connection with the personal data, it is compliant with the provisions of this Clause 39 (Data Protection).

39.7
The Authority shall ensure that any Personal Data it obtains and provides to the Contractor has been fairly and lawfully obtained and complies with the Data Protection Act 1998 and that the use thereof in accordance with this Agreement shall not breach any of the provisions of the Data Protection Act 1998.

39.8
If:

39.8.1
under the Data Protection Act 1998, the Authority is required to provide information to a data subject in relation to Personal Data when they are in the possession or under the control of the Contractor; and

39.8.2
the Authority informs the Contractor in writing that this is the case,

then the Contractor shall procure reasonable and prompt co-operation to the Authority in meeting its obligations under the Data Protection Act 1998 including making copies of the relevant Personal Data.

39.9
For the duration of this Agreement and thereafter each party shall comply in full with the provisions and obligations imposed on it by the Data Protection Act 1998 and all subsequent legislation implementing ("the Data Protection Legislation") in connection with the provision of the Services (including making and/or amending all registrations necessary to allow it to fulfil its obligations under this Agreement), the data protection principles and any other similar applicable legislation insofar as applicable.  All Personal Data acquired by each party from the other shall be returned or deleted (at the option of the disclosing party) on request save to the extent required by the disclosing party to discharge its obligations under this Agreement or if prohibited by the aforesaid requirements.

39.10
The Contractor shall indemnify and keep indemnified the Authority against all Losses incurred by it in respect of any breach of this Clause 39 (Data Protection) by the Contractor and/or any act or omission of any Contractor Sub-Contractor.

40.
0  TC "
CONFIDENTIALITY" \l1 
Confidentiality 
40.1
The Parties agree that provisions of this Agreement shall not be treated as Confidential Information and may be disclosed without restriction.

40.2
The Parties shall keep confidential all Confidential Information received by the Party from the other Party relating to this Agreement or the Services and shall use all reasonable endeavours to prevent their employees and agents from making any disclosure to any person of any such Confidential Information.

40.3
Clause 40.2 shall not apply to:

40.3.1
any disclosure of information that is reasonably required by any Party engaged in the performance of their obligations under this Agreement for the performance of those obligations;

40.3.2
any matter which a Party can demonstrate is already or becomes generally available and in the public domain otherwise than as a result of breach of this Clause;

40.3.3
any disclosure to enable a determination to be made under Clause 30 (Resolution of Disputes) or in connection with a dispute between the Contractor and any of its subcontractors;

40.3.4
any disclosure which is required pursuant to any statutory, legal (including any order of a court of competent jurisdiction) or Parliamentary obligation placed upon the Party making the disclosure or the rules of any stock exchange or governmental or regulatory authority having the force of Law or if not having the force of Law, compliance with which is in accordance with the general practice of persons subject to the stock exchange or governmental or regulatory authority concerned;

40.3.5
any disclosure of information which is already lawfully in the possession of the receiving Party, prior to its disclosure by the disclosing Party;

40.3.6
any provision of information to the Parties' own professional advisers or insurance advisers to the Contractor to enable it to carry out its obligations under this Agreement;

40.3.7
any disclosure by the Authority of information relating to the performance of the Services and such other information as may be reasonably required for the purpose of conducting a due diligence exercise to:

(a)
any proposed new contractor, its advisers and lenders, should the Authority decide to retender the Agreement; 

40.3.8
any registration or recording of the Consents and property registration required;

40.3.9
any disclosure of information by the Authority to any other department, office or agency of the Government or their respective advisers or to any person engaged in providing services to the Authority for any purpose related to or ancillary to this Agreement; or

40.3.10
any disclosure for the purpose of:

(a)
the examination and certification of the Authority's or the Contractor's accounts;
(b)
any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Authority has used its resources;

(c)
complying with a proper request from either Party's insurance adviser, or insurer on placing or renewing any insurance policies; or

(d)
(without prejudice to the generality of Clause 40.3.3) compliance with the FOIA and/or the Environmental Information Regulations,

provided that, for the avoidance of doubt, neither Clause 40.3.10 (c) nor Clause 40.3.3 shall permit disclosure of Confidential Information otherwise prohibited by Clause 40.2 where that information is exempt from disclosure under section 41 of the FOIA.

40.4
Where disclosure is permitted under Clause 40.3, the Party providing the information shall procure that the recipient of the information shall be subject to the same obligation of confidentiality as that contained in this Agreement.

40.5
Notwithstanding Clause 40.3, the Contractor may only disclose the Confidential Information belonging to the Authority to Contractor Personnel who need to know the information, and shall ensure that such Contractor Personnel are aware of, acknowledge the importance of, and comply with these obligations as to confidentiality.  In the event that any default, act or omission of any Contractor Personnel causes or contributes (or could cause or contribute) to the Contractor breaching its obligations as to confidentiality under or in connection with this Agreement, the Contractor shall take such action as may be appropriate in the circumstances, including the use of disciplinary procedures in serious cases.  To the fullest extent permitted by its own obligations of confidentiality to any Contractor Personnel, the Contractor shall provide such evidence to the Authority as the Authority may reasonably require (though not so as to risk compromising or prejudicing the case) to demonstrate that the Contractor is taking appropriate steps to comply with this Clause, including copies of any written communications to and/or from Contractor Personnel, and any minutes of meetings and any other records which provide an audit trail of any discussions or exchanges with Contractor Personnel in connection with obligations as to confidentiality.
40.6
For the purposes of the National Audit Act 1982, the Controller and Auditor General may examine such documents as he may reasonably require which are owned, held or otherwise within the control of the Contractor and any Contractor Sub-Contractor and may require the Contractor and any Contractor Sub-Contractor to produce such oral or written explanations as he considers necessary.  For the avoidance of doubt it is hereby declared that the carrying out of an examination under Section 6(3)(3) of the National Audit Act 1983 in relation to the Contractor is not a function exercisable under this Agreement.

40.7
The Contractor shall not make use of this Agreement or any information issued or provided by or on behalf of the Authority in connection with this Agreement otherwise than for the purpose of the Agreement, except with the written consent of the Authority.

40.8
Where either party, in carrying out its obligations under this Agreement, is provided with information relating to people/users the party shall not disclose or make use of any such information otherwise than for the purpose for which it was provided, unless the party has sought the prior written consent of that person/user and has obtained the prior written consent of the other party.

40.9
On or before the Expiry Date (or if earlier, the Termination Date), the Contractor shall ensure that all documents or computer records in its possession, custody or control, which contain Personal Data including any documents in the possession, custody or control of a Contractor Sub-Contractor, are delivered up to the Authority.

40.10
The Parties acknowledge that the National Audit Office has the right to publish details of this Agreement in its relevant reports to Parliament.

41.
0  TC "
FREEDOM OF INFORMATION" \l1 
freedom of information 
41.1
The Contractor acknowledges that the Authority is subject to the requirements of the FOIA and the Environmental Information Regulations and shall facilitate the Authority's compliance with its Information disclosure requirements pursuant to the same in the manner provided for in Clauses 41.1 to 41.7 (inclusive).

41.2
Where the Authority receives a Request for Information in relation to Information that the Contractor is holding on its behalf and which the Authority does not hold itself the Authority shall refer to the Contractor such Request for Information that it receives as soon as practicable and in any event within 5 (five) Business Days of receiving a Request for Information and the Contractor shall:

41.2.1
provide the Authority with a copy of all such Information in the form that the Authority requires as soon as practicable and in any event within 7 (seven) Business Days (or such other period as the Authority acting reasonably may specify) of the Authority's request; and

41.2.2
provide all necessary assistance as reasonably requested by the Authority in connection with any such Information, to enable the Authority to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations.

41.3
Following notification under Clause 41.2, and up until such time as the Contractor has provided the Authority with all the Information specified in Clause 41.2.1, the Contractor may make representations to the Authority as to whether or not or on what basis Information requested should be disclosed, and whether further information should reasonably be provided in order to identify and locate the information requested and the Authority in its absolute discretion shall consider such representations, provided always that the Authority shall be responsible for determining at its absolute discretion:

41.3.1
whether Information is exempt from disclosure under the FOIA and the Environmental Information Regulations;

41.3.2
whether Information is to be disclosed in response to a Request for Information, and

in no event shall the Contractor respond directly, or allow Contractor Sub-Contractors to respond directly, to a Request for Information unless expressly authorised to do so by the Authority.

41.4
Where the Authority receives a Request for Information in relation to Information that the Authority holds which relates to the Contractor or this Agreement the Authority shall notify the Contractor as soon as reasonably practicable and in any event prior to disclosure of such and shall allow the Contractor to make representations to the Authority as to whether or not and/or on what basis information requested should be disclosed, and the Authority shall consider such representations, provided always that the Authority shall be responsible for determining at its absolute discretion:

41.4.1
whether information is exempt from disclosure under the FOIA and the Environmental Information Regulations; 

41.4.2
whether information is to be disclosed in response to a Request for Information.

41.5
The Contractor shall ensure that all Information held on behalf of the Authority shall be retained for disclosure in accordance with the terms of the Authority Policies and Standards and shall permit the Authority to inspect such Information as requested from time to time.

41.6
The Contractor shall transfer to the Authority any Request for Information received by the Contractor as soon as practicable and in any event within 2 Business Days of receiving it.

41.7
The Contractor acknowledges that any lists provided by him listing or outlining Confidential Information, are of indicative value only and that the Authority may nevertheless be obliged to disclose Confidential Information in accordance with the requirements of the FOIA and the Environmental Regulations.
42.
0  TC "
WARRANTIES" \l1 
Warranties 
42.1
The Contractor warrants to the Authority at the time of entering into this Agreement that:

42.1.1
the Contractor is properly constituted and incorporated under Law and has all necessary authority, power and capacity to enter into this Agreement;

42.1.2
the execution, delivery and performance of this Agreement by the Contractor does not in any way contravene any Legislation either in force at the date of execution or enacted but not yet in force, any order or decree of any court or arbitrator; 
42.1.3
there does not exist any material claim or potential claim and that no litigation arbitration or any other type of proceedings are presently in contemplation or progress to the best of the knowledge of the Contractor, including pending or threatened material claims or actions, against its directors or in respect of their assets; 
42.1.4
to the best of the Contractor's knowledge no actions, proceedings or other steps are in contemplation or have been taken for the winding-up or dissolution of the Contractor or the appointment of a receiver, administrative receiver, administrator, liquidator, trustee or similar such officer in respect of the Contractor; 
42.1.5
in entering into this Agreement it has not committed any Prohibited Act;
42.1.6
it has conducted its own analysis and review of the provision of Services and has satisfied itself as to the accuracy, completeness and fitness for purpose of all information provided by or on behalf of the Authority upon which it or any Third Party places reliance.

42.2
The Contractor warrants to the Authority at the time of entering into this Agreement and throughout the duration of this Agreement that:
42.2.1
the Contractor will upon becoming aware that the same may be threatened or pending and immediately after the commencement thereof give Formal Notice to the Authority of all relevant litigation or arbitration or adjudication or mediation proceedings before or of any court, arbitrator or governmental authority which would materially adversely affect, the Contractor's ability to perform its obligations under this Agreement;
42.2.2
the Contractor will not without the prior written consent of the Authority (and whether by a single transaction or by a series of transactions whether related or not) sell, transfer, lend or otherwise dispose of (other than by way of security) the whole of its business or assets which would materially affect the ability of the Contractor to perform its obligations under this Agreement; and
42.2.3
the Contractor will not cease to be domiciled in the United Kingdom or transfer in whole its undertaking, business or trade outside the United Kingdom;
42.2.4
the Contractor will in the course of supplying or performing the Services in accordance with Good Industry Practice use all reasonable endeavours to ensure that it does not introduce any computer viruses, software bombs or similar items into Hardware or Software used by the Authority or by the Contractor in the provision of the Services.
42.3
The Contractor represents to the Authority that there are no material facts or circumstances in relation to the financial position or operational constitution of the Contractor which have not been fully and fairly disclosed to the Authority in writing and which if so disclosed might reasonably have been expected to affect the Contractor's ability to perform the Services. 
42.4
All warranties, representations, undertakings, indemnities and other obligations made, given or undertaken by the Contractor in this Agreement are cumulative and none shall be given a limited construction by reference to any other.
Liability
42.5
Neither party excludes or restricts its liability (if any) to the other party for:

42.5.1
death or personal injury caused by their negligence;

42.5.2
fraud;

42.5.3
fraudulent misrepresentation;

42.5.4
save in respect of the Initial Assets, any of the terms implied into this Agreement (if any) by Section 12 Sale of Goods Act 1979 and Sections 2 and 7 Supply of Goods and Services Act 1982;
42.5.5
any matter for which it would be unlawful for either party to exclude or attempt to exclude liability; or
42.5.6
any liability pursuant to Schedule 9 (Transferring Employees and Employment Matters).
42.6
Neither party shall in any event be liable to the other in contract, tort (including negligence) or otherwise for any indirect or consequential loss whatsoever and howsoever caused.
42.7
Subject to Clause 45 (Force Majeure), the Contractor shall be responsible for, and shall release and indemnify the Authority from and against, all liability for:

42.7.1
loss of or damage to property (including property belonging to the Authority or for which it is responsible); and/or

42.7.2
Losses; and/or

42.7.3
breach of statutory duty; and/or

42.7.4
any other Losses or damage to Third Party property and any claims, demands or proceedings brought against the Authority by any Third Party, to the extent that such result in Losses to the Authority.

to the extent arising out of, or in consequence of, the performance or non-performance by the Contractor or staff under the direction of the Contractor, Contractor Sub-Contractors, their employees or agents under this Agreement.
42.8
If the Contractor does not comply with its obligations under this Agreement and the Authority makes alternative arrangements for the provision of the Services (or any part of the Services) in accordance with Clause 26 (Authority Step-In for Contractor Default), the Contractor shall indemnify the Authority and keep the Authority indemnified in full from and against all reasonable Losses arising as a direct result of the Authority having to exercise its rights under Clause 26 (Authority Step-In for Contractor Default) including (but not limited to) the cost of making alternative arrangements for the provision of the Services (or any part of the Services) including the provision of temporary or alternative accommodation, facilities, assets or services which should have been provided by the Contractor provided that the Contractor shall only be liable to the extent that such Losses, costs and expenses exceed the proportion of the Fee which relates to the Services subject to Clause 26 (Authority Step-In for Contractor Default).

42.9
The parties acknowledge and agree that the allocation of risk and liability contained in this Agreement is reasonable in all circumstances.

42.10
The Contractor shall be liable to the Authority for any of the following losses (including, but not limited to, Losses) or damage (whether or not such losses or damages were foreseen, direct, foreseeable, known or otherwise and whether arising in contract, tort (including negligence) or otherwise):

42.10.1
loss of the use of money;

42.10.2
loss of business and loss of contracts;

42.10.3
loss of opportunity;

42.10.4
loss of goodwill; 
42.10.5
loss of profit; 
42.10.6
loss of or damage to reputation;
42.10.7
economic loss incurred following the outcome of an inspection by the Office for Standard’s in Education, Children’s Services and Skills.
42.11
The parties shall in all circumstances take reasonable steps to mitigate their respective losses (including, but not limited to, Losses) in respect of all matters for which the one party has agreed to indemnify the other.
43.
0  TC "
BACKGROUND INFORMATION AND ASSETS" \l1 
Background Information 
Warranties

43.1
The Authority does not give any warranty or undertaking or make any representation (either express or implied) as to the completeness or accuracy of any of the Background Information whether in relation to the Services or for any other purpose whatsoever.  Neither the Authority nor any of its agents or employees shall be liable to the Contractor or any Third Party in contract, tort (including negligence or breach of statutory duty), statute or otherwise as a result of any of the Background Information being incomplete or inaccurate save fraud or fraudulent misrepresentation.

43.2
The Contractor shall not in any way be relieved from any obligation under this Agreement nor shall it be entitled to claim against the Authority on grounds that any information, including the Background Information, whether obtained from the Authority or otherwise (including information made available by the Authority) is incorrect or insufficient and shall make its own enquiries as to the accuracy and adequacy of that information.
44.
0  TC "
INTELLECTUAL PROPERTY RIGHTS INDEMNITY" \l1 
Intellectual Property Rights Indemnity
44.1
The Contractor shall indemnify the Authority against all claims, demands, actions, costs, expenses (including but not limited to reasonable legal costs and disbursements on an indemnity basis), losses and damages arising from or incurred by reason of any infringement or alleged infringement (including the defence of such alleged infringement) in the United Kingdom of any Intellectual Property Right in connection with the Services.

44.2
The parties shall promptly notify each other if any claim or demand is made or action brought against one of the parties for infringement or alleged infringement of any Intellectual Property Right which relates to the Services.  Where Clause 44.2 applies, the Contractor shall at its own expense conduct any litigation arising there from and all negotiations in connection therewith and the Authority hereby agrees to grant to the Contractor exclusive control of any such litigation and such negotiations. 

45.
0  TC "
FORCE MAJEURE" \l1 
FORCE MAJEURE
Generally
45.1
Each party shall be relieved from liability under this Agreement to the extent that it is unable to perform any of its obligations under this Agreement due to a Force Majeure Event provided that the party seeking to rely on such relief shall comply with the terms of this Clause 45.

45.2
Any party relying on this Clause 45 shall give Formal Notice to the other party as soon as reasonably practicable after becoming aware of the occurrence of a Force Majeure Event and shall keep that party fully informed of their continuance and of any relevant change of circumstances whilst such Force Majeure Event continues.  Such Formal Notice shall contain as full an account of the circumstances surrounding such Force Majeure Event and the extent to which such event materially affects the ability of that party to perform its part of this Agreement as is reasonably available, including the actions being taken to remedy such failure and mitigate the impact of the Force Majeure Event and an estimate of the period of time required to remedy such failure being a reasonable period for such Force Majeure Event taking into account the likely effects.  Faced with a Force Majeure Event, the parties will co-operate with each other and use all reasonable endeavours to overcome and mitigate the effects of the same.
Force Majeure
45.3
The party affected by the Force Majeure Event shall take all reasonable steps available to it to mitigate the effects of the Force Majeure Event on the performance of its obligations under this Agreement.

45.4
Save as provided in Clause 45.7 below, the Force Majeure Event shall not entitle either party to terminate this Agreement and neither party shall be in breach of this Agreement, or otherwise liable to the other, by reason of any delay in performance or non-performance of any of its obligations under this Agreement due to the Force Majeure Event.

45.5
If the party affected by the Force Majeure Event fails to comply with its obligations under Clauses 45.2 and 45.3 above, then no relief for the Force Majeure Event, including the provisions of Clause 45.4 above, shall be available to it and the obligations of each party shall continue in force.

45.6
If the Force Majeure Event results in the suspension of the Services, then if the Contractor is the affected party, the Authority shall not be obliged to pay the Fee until such time as the Force Majeure Event shall have ceased to have effect and the Contractor has resumed performance of the Services in accordance with the terms of this Agreement.  If the Services are partly suspended a pro rata amount of the Fee shall be forfeit by reference to the Services that continue to be performed by the Contractor in accordance with the terms of this Agreement.
45.7
If the Force Majeure continues for longer than 3 months, either party may terminate this Agreement by 21 Business Days’ Formal Notice to the other party, provided that the Force Majeure Event is still continuing when it gives such Formal Notice and the termination shall have effect upon the expiry of such Formal Notice.
45.8
Subject to Clause 45.6, as soon as practicable after the occurrence of a Force Majeure Event, the party affected shall use all reasonable endeavours to resume performance of its obligations under this Agreement but otherwise shall be excused performance to the extent that its obligations and duties under this Agreement are materially affected by such Force Majeure Event.
45.9
The Authority shall be under no obligation whatsoever to pay the Contractor for Services which are not performed in accordance with this Agreement to the extent that they are not performed by reason of a Force Majeure Event. 

46.
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INSURANCE" \l1 
Insurance
46.1
The Contractor shall prior to the Services Commencement Date, take out and maintain, or procure the maintenance of, the insurances as set out in Schedule 5 (Insurance Policies) and any other insurances as may be required by Law.  These insurances must be effective in each case not later than the date on which the relevant risk commences.

46.2
The insurances referred to in this Clause 46 shall be taken out and maintained (as required) with reputable insurers.
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47.
0  TC "
TERMINATION FOR PARTNER DEFAULT" \l1 
Termination FOR CONTRACTOR DEFAULT
47.1
If any one of the following events shall occur the Authority shall have the right to terminate this Agreement in whole or in part by giving Formal Notice to the Contractor (and such termination shall be effective on the expiry of 20 Business Days following the date of such Formal Notice):

47.1.1
the Contractor calls a meeting of its creditors (whether formal or informal) or enters into any composition or arrangement (whether formal or informal) with its creditors; or

47.1.2
the Contractor proposes a voluntary arrangement within Section 1 of the Insolvency Act 1986; or

47.1.3
the Contractor is unable to pay its debts within the meaning of Section 123 of the Insolvency Act 1986; or

47.1.4
the Contractor has a receiver (and manager), administrator or administrative receiver appointed over all or any part of its undertakings, assets or income; or

47.1.5
any restraint, execution or other process is levied or enforced on any of the Contractor's property and is not paid out, withdrawn or discharged within 15 (fifteen) Business Days; or

47.1.6
the Contractor has passed a resolution for its winding up; or

47.1.7
the Contractor has a petition presented to any Court for its winding up or any corporate action, legal proceedings or other procedure or step is taken in relation to the appointment of an administrator in respect of the; or

47.1.8
the Contractor ceases to trade; or

47.1.9
if the Contractor Abandons the Services; or 

47.1.10
where the Contractor commits a material breach or a series of persistent other breaches which demonstrate an inability to perform its material obligations under this Agreement and which the Contractor has a failed to remedy within 20 (twenty) Business Days of a Formal Notice from the Authority to do so in exceptional circumstances where the Contractor believes that a longer period is required it may make representations to the Authority on the period of time required and produce a rectification plan detailing the steps it proposes to take and time required and the Authority acting reasonably may agree the rectification plan and the Contractor will be required to rectify in accordance with the timescale in the agreed rectification plan.
47.1.11
the Authority is entitled to terminate this Agreement pursuant to Clause 25 (Corrective Action Procedure);

47.1.12
a breach by the Contractor of its obligations to take out and maintain the insurances pursuant to Clause 46 (Insurance); or
47.1.13
the Contractor commits an Unauthorised Change of Control;
47.2
Where the Authority terminates part of this Agreement in accordance with Clause 47.1, the provisions of this Agreement referring to termination shall apply to such partial termination.

47.3
The Authority shall be entitled to act in accordance with Clauses 47.4 to 47.7 (below) if the Contractor or any Contractor Sub-Contractor (or anyone employed by or acting on behalf of any of them) or any of its or their agents or shareholders commits any of the following acts (the "Prohibited Acts"):

47.3.1
offering giving or agreeing to give any officer or employee of the Authority any gift or consideration of any kind as an inducement or reward:

(a)
for doing or not doing (or for having done or not having done) any act in relation to the obtaining the performance of this Agreement or any other contract with the Authority; or

(b)
for showing or not showing favour or disfavour to any person in relation to this Agreement or in relation to any other contract with the Authority;

47.3.2
entering into this Agreement or any other contract with the Authority in connection with which commission has been paid or has been agreed to be paid by the Contractor or on its behalf, or to its knowledge, unless before the relevant contract is entered into particulars of any such commission and of the terms and conditions of any such contract for the payment thereof have been disclosed; 

47.3.3
an offence under the Prevention of Corruption Acts 1889 to 1916 or the Bribery Act 2010;

47.3.4
the payment of any fee or reward which is an offence under s117(3) of the Local Government Act 1972.
47.4
if a Prohibited Act is committed by the Contractor or by an employee not acting independently of the Contractor, then the Authority may terminate the Agreement by giving Formal Notice to the Contractor such termination to be effective following the expiry of 20 (twenty) Business Days from the date of such Formal Notice;
47.5
if the Prohibited Act is committed by an employee of the Contractor acting independently of the Contractor, then the Authority may give Formal Notice to the Contractor of termination of the Agreement and the Agreement will terminate, unless within 15 Business Days of receipt of such Formal Notice the Contractor terminates the employee’s employment and (if necessary) procures the performance of such part of the Services by another person;
47.6
if the Prohibited Act is committed by a Contractor Sub-Contractor or by an employee of that Contractor Sub-Contractor not acting independently of that Contractor Sub-Contractor, then the Authority may give Formal Notice to the Contractor of termination of the Agreement and the Agreement will terminate, unless the Contractor forthwith and in all cases within 10 Business Days of receipt of such Formal Notice terminates the relevant sub-contract and procures the performance of such part of the Services by another sub-contractor; and
47.7
if the Prohibited Act is committed by an employee of a Contractor Sub-Contractor acting independently of that Contractor Sub-Contractor, then the Authority may give Formal Notice to the Contractor of termination and the Agreement will terminate, unless the Contractor forthwith and in all cases within 10 Business Days of receipt of such Formal Notice the Contractor Sub-Contractor terminates its employee’s employment and (if necessary) procures the performance of such part of the Services.
48.
CHANGE OF CONTROL PROCEDURE
48.1
The Contractor shall give the Authority at least 30 Business Days’ Formal Notice of any change of control of the Contractor. If a Formal Notice of objection is served the Parties shall meet within 5 Business Days of such Formal Notice in order to discuss Authority’s concerns. If the Authority’s concerns have been resolved to the reasonable satisfaction of the Authority, the Authority shall withdraw its Formal Notice of objection.  If the Authority’s concerns have not been resolved and as a result of the change of control:

48.1.2
the Contractor will be owned or controlled by an entity domiciled in a country 
outside of the European Union where the Authority has a reasonable ethical 
concern about such entity;

48.1.3
in the reasonable opinion of the Authority's Representative, the Contractor’s 
ability to perform the Services may be materially affected; or

48.1.4
in the reasonable opinion of the Authority's Representative, it would be 

detrimental to the Authority’s obligations and functions as a Local Authority 

to continue to contract with the Contractor; 

then if the change of control proceeds it shall constitute an Unauthorised Change of Control.
49.
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Termination WITHOUT Default
49.1
In the event of enactment or changes to the statutory framework within which the Services are currently provided or operate;

49.1.1
the Authority may in exercise of the same instruct the Contractor to provide such assistance as may be reasonably be required to the Authority and any Third Party to expedite and implement the same;

49.1.2
at such time as any such changes to the statutory framework or any transfer of function shall take place, the Authority upon three months prior Formal Notice shall be entitled either to determine this Agreement or in the event of a variation of a significant and substantial part of the same give Formal notice of a modification of variation pursuant to the terms of the Change Control Procedure and where such variation is made, the amended Fee calculated in accordance with the Change Control procedure shall only relate to the cost of providing such elements of the Services as then remain under this Agreement and if no such Services remain, this Agreement shall terminate as aforesaid and the provisions of Schedule 8 (Compensation on Termination) shall apply in determining the compensation payable to the Contractor.
49.2
The Authority shall also have the right to terminate this Agreement upon twelve months prior Formal Notice under this clause 49 on the occurrence of an Authority Break Point. The exercise of any such right may take into account the Contractor’s performance of the Services.  
50.
0  TC "
TERMINATION FOR FORCE MAJEURE" \l1 
Termination for Force majeure
Either party may terminate this Agreement in accordance with Clause 45 (Force Majeure).

51.
0  TC "
PAYMENT OF COMPENSATION ON TERMINATION" \l1 
Payment of Compensation ON TERMINATION
The parties agree that the provisions of Schedule 8 (Compensation on Termination) shall apply upon termination of this Agreement.

52.
0  TC "
ARRANGEMENTS ON TERMINATION" \l1 
Arrangements on Termination
On termination of this Agreement the provisions of Schedule 15 (Exit Strategy) shall apply.
53.
0  TC "
INITIAL ASSETS" \l1 
INITIAL Assets
53.1
The parties acknowledge that Schedule 10 (ICT Assets, Licences) comprises a list of the Initial Assets which are either owned, leased or licensed by the Authority for the provision of the Services as at the date of this Agreement.
53.2
The Initial Assets shall be leased, licensed, or sub‑licensed to the Contractor on the Services Commencement Date.

53.3
All risks (save in respect of loss or damage caused by the negligence of the Authority or its employees or agents) in relation to the Initial Assets (including the risk of damage to or theft of the Initial Assets) shall pass to the Contractor on the Services Commencement Date.  The Contractor shall develop with the Authority the appropriate contingency arrangements in relation to particular items of Initial Assets which if not available to use could materially disrupt the provision of the Services.

53.4
The Contractor acknowledges that it has had the opportunity of inspecting the Initial Assets prior to the date of this Agreement to review the condition of such assets and their suitability and sufficiency to perform the Services.  Subject to any other term of this Agreement, the Contractor shall have no entitlement to any relief for any disruption to the Services caused by any deficiency in, loss of, or damage to the Initial Assets and the Contractor shall reinstate any Initial Assets that are deficient, damaged or lost.
53.5
The Contractor shall be entitled to use the Initial Assets for the provision of the Services in accordance with the terms of this Agreement.

53.6
Maintenance
The Contractor shall maintain the Assets (including for the avoidance of doubt the Initial Assets) in accordance with Good Industry Practice and the terms of this Agreement.

54.
0  TC "
OWNERSHIP OF INTELLECTUAL PROPERTY RIGHTS" \l1 
Ownership of Intellectual Property Rights
54.1
Except as expressly set out in this Agreement the Contractor shall not acquire any right, title or interest in or to the Intellectual Property Rights of the Authority or any Third Party, including in:
(a)
the Authority Data; or

(b)
any Authority documentation, processes and procedures including any architectural drawings, design drawings calculations, information produced by any professionals employed or engaged by the Authority prior to the Services Commencement Date.
54.2
The Contractor agrees that the ownership of all Intellectual Property Rights in all materials developed, originated, written, prepared under this Agreement shall vest in the Authority. 

55.
0  TC "
LICENCES OF INTELLECTUAL PROPERTY RIGHTS" \l1 
Licences of Intellectual Property Rights
55.1
The Contractor hereby grants to the Authority (and relevant third parties notified by the Authority who reasonably require or are receiving Services the use of the Contractor Software for the Authority’s internal business benefit) for the Contract Period a non-exclusive, irrevocable and royalty-free licence to use the Contractor Software in connection with the discharge by the Authority of its public functions.

55.2
The Contractor shall procure the right to grant to the Authority and relevant third parties notified in writing by the Authority prior to the Contractor procuring such licence a sub-licence to use any Third Party Software, on the applicable vendor’s standard terms;
55.3
The Authority shall use reasonable endeavours to procure for the Contractor the use of any Third Party Software which is licensed to the Authority and is required by the Contractor to provide the Services.

55.4
The Contractor shall be responsible for all costs and fees associated with the purchase of Third Party Software which is to be procured by the Contractor for use in the provision of the Services.

55.5
Notwithstanding Clause 55.4 above, the Contractor shall use all reasonable endeavours to ensure that the licence agreement for any such Third Party Software purchased will identify the Authority as being the licensee.
56.
0  TC "
AGENCY AND PARTNERSHIP" \l1 
Agency and PARTNERship
At all times in connection with the provision of the Services the Contractor shall be an independent of the Authority and nothing in this Agreement shall create a relationship of agency or legal partnership or a joint venture as between the parties and accordingly neither party shall be authorised to bind the other save as expressly permitted by the terms of this Agreement.

57.
0  TC "
EXPENSES" \l1 
Expenses
Each party shall bear its own costs and expenses in relation to the preparation, execution and implementation of this Agreement including all costs legal fees and other expenses so incurred.
58.
0  TC "
PARTNER’S SUB-CONTRACTORS" \l1 
Contractor’s Sub-Contractors
58.1
Prior to the appointment of any additional or substitute Sub-Contractors the Contractor shall obtain the Authority's prior written consent and on providing its decision the Authority shall indicate whether it deems such Sub-Contractor to be a Material Sub-Contractor.  Notwithstanding any sub-contracting permitted hereunder, the Contractor shall remain primarily responsible for the delivery of the Service and for the acts and omissions of its Sub-Contractors (whether Material Sub-Contractors or otherwise) as though they were its own.
58.2
The Contractor shall ensure that any contract by which the Contractor appoints a Material Sub-Contractor and which relate to the Services shall provide for immediate assignment or novation to the Authority (at the Authority’s option) on the Expiry Date or Termination Date or in the event of the Authority exercising its rights under Clause 26 (Authority Step-in For Contractor Default) or Clause 27 (Authority Step-in Non-Default) (in which case, the Authority shall be entitled and the Contractor shall accept assignment or novation back to the Authority in the event the Authority Step-Out under Clause 26 (Authority Step-in For Contractor Default) or Clause 27 (Authority Step-in Non-Default)).
58.3
The Contractor shall ensure that the relevant terms of this Agreement are reflected in all material respects in its appointment of all Material Sub-Contractors (including for the avoidance of doubt any obligations in relation to Equalities (Clause 34); Employment and Pensions (Clause 36) and Contractor Employees (Clause 37) save where otherwise agreed by the parties in particular, for the avoidance of doubt, the Contractor shall ensure that any terms of a Sub-Contract entitle the Contractor to terminate the relevant Sub-Contract in circumstances where the Sub-Contractor is not able to comply with requirements to provide a LGPS to Eligible Employees or comply with its other relevant obligations under Schedule 9 (Transferring Employees and Employment Matters).
58.4
The Contractor shall ensure that it complies with any further obligations in this Agreement relating to sub-contractors.
58.5
For the avoidance of doubt, the Authority shall have the right at its absolute discretion to direct that the relevant Material Sub‑Contract be terminated by the Contractor or that a Material Sub‑Contract not be entered into where in the reasonable opinion of the Authority's Representative, the Material Sub‑Contractor is not or has not implemented provisions identical or similar to those contained in Equalities (Clause 34); Employment and Pensions (Clause 36) and Contractor Employees (Clause 37) or fails to comply with its legal obligations in the fields of environmental, social or labour law unless otherwise agreed.
59.
0  TC "
PUBLICITY AND BRANDING" \l1 
Publicity and branding
59.1
No publicity shall be made by the Contractor without the Authority's prior written consent relating to any matter in connection with this Agreement (including the provision of Services) and the Contractor shall not disclose details of this Agreement to any Third Party without the prior written consent of the Authority.

59.2
Notwithstanding Clause 59.1, the parties agree to work together to agree ways in which the partnership can be branded and publicised.  The Contractor shall when directed by the Authority to do so, provide a written proposal (not breaching the Intellectual Property Rights of any Third Party and subject to the indemnity provided by the Contractor in Clause 44 (Intellectual Property Rights Indemnity)) outlining its plans to brand and publicise the Services.  The Authority shall at its sole discretion be entitled to accept, reject or modify any such proposal.  Once agreed with the Authority, such plans shall be implemented by the Contractor and the parties agree to review the plan from time to time.

59.3
The Contractor shall only use the Authority's name and logos for purposes which the Authority deems are connected with the provision of the Services and shall return to the Authority any unused publicity material of any description (whether stored electronic or otherwise) on the Expiry Date or the Termination Date, or when otherwise directed by the Authority to do so.

60.
0  TC "
INVALIDITY" \l1 
Invalidity
If any provision of this Agreement is agreed or held to be invalid, unenforceable or void, such decision shall not have the effect of invalidating or rendering void the remainder of this Agreement, and the parties agree that they shall immediately commence in good faith negotiations to jointly vary the terms of this Agreement in order to remedy such invalidity, unenforceability or illegality.
61.
0  TC "
WAIVER" \l1 
Waiver
61.1
A failure by a party to exercise, or a delay in exercising, any right or remedy under this Agreement shall not constitute a waiver of the right or remedy or a waiver of any other rights or remedies which that party may otherwise have and no single or partial exercise of any right or remedy under this Agreement shall prevent any further exercise of the right or remedy or the exercise of any other right or remedy.

61.2
Any waiver of a breach of any of the terms of this Agreement or of any default under this Agreement shall not be deemed a waiver of any subsequent breach or default and shall not affect the other terms of this Agreement.

62.
0  TC "
NOTICES" \l1 
Notices
62.1
Formal Notices
62.1.1
Any Formal Notice required to be given under or in connection with this Agreement shall be shall be in writing in the English language and shall be delivered personally or sent by pre-paid registered or recorded delivery post (and air mail if overseas) or by facsimile, to the party intended to receive the notice or communication at its address for service as set out in this Agreement.
62.1.2
In the absence of evidence of earlier receipt, any notice or other communication shall be deemed to have been duly given:
(a)
if delivered personally, when left at the recipient's address for service as set out in this Agreement;
(b)
if sent by mail, other than air mail, two days after posting it to the recipient's address for service as set out in this Agreement;
(d) if sent by air mail, 7 (seven) days after posting it to the recipient's address for service as set out in this Agreement; and
(e) if sent by facsimile, when clearly received in full provided that a copy of the notice or communication is also delivered personally or sent by mail within 24 hours following the despatch of the initial version to the recipient's address for service as set out in this Agreement.
62.2
Each party's address for service of Formal Notices is:

62.2.1
for the Contractor:
(a)
……………………………….
(b)
marked for the attention of ………………..
62.2.2
for the Authority:

(a)
For the purposes of any notices concerning termination of this Agreement or notice to bring a claim under this Agreement marked for the attention of the Head of Legal Services, Address: Town Hall, Bridge Street, Peterborough, PE1 1HG; and 
(b)
For the purposes of any other notices, marked for the attention of ………………………….. Address: …………………………………..with a copy to the Solicitor to the Authority, Address: Town Hall, Bridge Street, Peterborough, PE1 1HG.       
Any party may (by Formal Notice) notify the other(s) of any change to its address for service.

62.3
Save where the contrary intention is expressed in this Agreement, any notice issued under this Agreement shall not be issued subject to any condition or contingency.
62.4
Other Notices
62.4.1
All other notices that are required to be served under this Agreement that are not specified as a Formal Notice shall be deemed served when received in writing by the Authority Representative or the Contractor's Manager as appropriate.
63.
0  TC "
ELECTRONIC MAIL" \l1 
Electronic Mail
The contents of all electronic mail passing between the parties in relation to this Agreement are (subject to any other applicable provisions of this Agreement) to be kept confidential by the recipient and not be disclosed, copied or distributed to any person.  No contract may be concluded on behalf of the sender, nor service of court proceedings accepted, by electronic mail.
64.
0  TC "
PREVIOUS AGREEMENTS" \l1 
Previous Agreements
This Agreement supersedes all previous understandings and negotiations in respect of the parties' obligations as provided in this Agreement.

65.
0  TC "
ENTIRE AGREEMENT" \l1 
Entire Agreement 
The parties acknowledges that this Agreement records the entire agreement between the parties and agrees that it has not relied on any statement, representation, warranty or undertaking (whether written or oral) in relation to the subject matter of this Agreement save that the provisions of this Clause shall not apply in respect of any fraudulent misrepresentation.
Provisions to Survive
65.1
All provisions of this Agreement which are expressly or by implication intended to survive and apply following expiry or termination of this Agreement shall survive and shall continue in full force and effect notwithstanding such expiry or termination including but not limited to the following: Clause 2 (Interpretation); 11 (Accounting Matters); 30 (Resolution of Disputes); 38 ( Data); 40 (Confidentiality); 51 (Payment of Compensation); 52 (Arrangement on Termination); 54 (Ownership of Intellectual Property Rights); 56 (Agency and Partnership); 59 (Publicity); 61 (Waiver); 62. (Notices); 63 (Electronic Mail); 64 (Previous Agreement); 65 (Entire Agreement); 68 (Governing Law); and 69 (Third Party Rights).
66.
Precedence
If any provision of this Agreement conflicts with any provision in the Schedules to this Agreement or any other agreement referred to in this Agreement, the provisions of this Agreement shall prevail.

67.
0  TC "
ASSIGNMENT" \l1 
Assignment
67.1
The Contractor will not be entitled to assign or, sub-contract this Agreement or any part thereof without the prior written consent of the Authority such consent not to be unreasonably withheld.

67.2
All costs, legal fees and other expenses incurred in the preparation and execution of this Agreement shall be for the account of and paid by the parties as they are incurred by each of them.
67.3
The Authority shall be entitled to assign this Agreement or any part thereof without the prior written consent of the Contractor.
68.
0  TC "
GOVERNING LAW" \l1 
Governing law
This Agreement and any non-contractual obligations arising out of or in connection with it shall be governed by and construed in all respects in accordance with the Laws of England and Wales.  Subject to Schedule  14 (Dispute Resolution Procedure), the parties submit to the exclusive jurisdiction of the Courts of England and Wales to settle any disputes which arise out of or in connection with this Agreement.
69.
0  TC "
THIRD PARTY RIGHTS" \l1 
Third Party Rights 
A person who is not a party to this Agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement.  
EXECUTED and DELIVERED as a Deed on the date of this document

EXECUTED under the Common Seal of

PETERBOROUGH CITY COUNCIL 

in the presence of; 
Authorised Officer:

EXECUTED as a Deed by

…………………………..

acting by / a Director and its Company Secretary/Two Directors

Director:
Director/Company Secretary:
 Serco in Confidence

