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P-ENG-COMM-SERVICES-01
THIS AGREEMENT is made on	
BETWEEN
1. Croydon College, a further education corporation, whose principal place of business is at  College Road, Croydon, CR9 1DX (the “Customer”); and
1. [to be provided] (registered company number[to be provided]) whose registered office is at [to be provided] (the “Supplier”).
BACKGROUND
The Supplier wishes to supply to the Customer, and the Customer wishes to receive, the Services on and subject to the terms and conditions of this Agreement.
OPERATIVE PROVISIONS
1. [bookmark: _Ref411525131][bookmark: _NN1568][bookmark: _Toc79597498]DEFINITIONS AND INTERPRETATION	
[bookmark: _Ref381801585]In this Agreement:
the following words and expressions have the following meanings unless the context otherwise requires:
	“Academic Year”
	a year running from 1 August in one calendar year to 31 July in the following calendar year;

	
	

	“Agreement”
	this agreement;

	“Agreement Personal Data”
	has the meaning as set out in Schedule 5; 

	“Applicable Laws”
	any:
law including any statute, statutory instrument, bye‑law, order, directive, treaty, decree (including any common law, judgment, demand, order or decision of any court, regulator or tribunal);
rule, policy, guidance or recommendation issued by any governmental, statutory or regulatory body; and/or
industry code of conduct or guideline;
which relates to this Agreement and/or the Services and/or the activities which are comprised in all or some of the Services or the use or application of the output from the Services;

	“ASBO”
	an anti-social behaviour order as defined in the Crime and Disorder Act 1998;

	“Background Intellectual Property”
	means any Intellectual Property, other than the Programme Intellectual Property, which is necessary for the running of the Programmes and/or the use and development of the Programme Materials and Programme Intellectual Property and which a party owns, or has rights to, including but not limited to that which is notified to a party in writing by the other party before being used in relation to the Programmes;

	“Barred List”
	the barred lists provided for under the Safeguarding Vulnerable Groups Act 2006;

	“Business Day”
	a day that is not a Saturday, Sunday or public or bank holiday in England and/or Wales;

	“Change”
	a change to the Services;

	“Change Control Procedure”
	the change control procedure set out in Schedule 4;

	“Charges”
	the charges payable for the supply of the Services as set out in Schedule 2;

	“Contract Manager”
	in respect of a party, the individual designated by that party from time to time to be that party’s employee with day-to-day responsibility for managing that party’s obligations under this Agreement;

	“Confidential Information”
	the meaning given to it in clause 15.1;

	“Convictions”
	other than in relation to any minor road traffic offences, any previous or pending prosecutions, convictions, cautions and binding overs (including any spent convictions as contemplated by section 1(1) of the Rehabilitation of Offenders Act 1974 by virtue of the exemptions specified in Part II of Schedule 1 of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975 (SI 1975/1023) or any replacement of amendment to that Order);

	“Costs”
	all costs (on a full indemnity basis) including (but not limited to) legal and other professional costs and costs of enforcement;

	“Customer Background Intellectual Property”
	any and all Background Intellectual Property owned by or licensed to the Customer;

	“Customer Data”
	all data in any medium which the Customer permits or requests (whether expressly or by implication) the Supplier to access, store, transmit, distribute or otherwise process as part of the Services;

	“Customer Policies”
	the Information Technology and Monitoring Policy, Privacy Notice, Information Policy, FOI – Additional Information, Safeguarding Policy, Freedom of Speech Policy, Equality and Diversity Policy, Data Protection Policy, Code of Conduct, Anti-Fraud Policy, Anti-Bullying Policy, Bullying and Harassment Policy, Behaviour Policy, Health & Safety Policy, Compliments and Complaints Policy, Positive Behaviour Policy in force from time to time and such other policies relevant to the provision of the Services, adopted by the Customer from time to time and published on  https://croydon.ac.uk/the-college/policies-and-procedures/ unless confirmed otherwise by the Customer


	“Data Protection Laws”
	all Applicable Laws relating to data protection, the processing of personal data, privacy and/or electronic communications in force from time to time; and references to “Controller”, “Data Subjects”, “Personal Data”, “Process”, “Processed”, “Processor” and “Supervisory Authority” have the meanings set out in and will be interpreted in accordance with such laws

	1. “Data Security Incident”
	0. [bookmark: _Ref498512915]a breach of security leading to the accidental or unlawful destruction, loss, alteration, unauthorised disclosure of, or access to, Agreement Personal Data transmitted, stored or otherwise Processed; or
0. a discovery or reasonable suspicion that there is a vulnerability in any technological measure used to protect any Agreement Personal Data that has previously been subject to a breach within the scope of paragraph (a), which may result in exploitation or exposure of that Agreement Personal Data; or
0. any defect or vulnerability with the potential to impact the ongoing resilience, security and/or integrity of systems Processing Agreement Personal Data;

	“Discloser”
	the meaning given to it in clause 15.1;

	“Disclosure and Barring Service”
	the bureau established replacing the Criminal Records Bureau;

	“Disputed Sum”
	that part of an amount invoiced by the Supplier which is the subject of a bona fide dispute, as notified by the Customer to the Supplier under clause 10.4;

	“Force Majeure Event”
	any event or circumstance to the extent it is beyond the reasonable control of the relevant party;

	
	

	“Good Industry Practice”
	the level of skill, care, quality control and quality management generally used in the provision of services in the nature of the Services by a supplier of such services;

	“Insolvent” 
	a party: 
has a receiver, administrator or provisional liquidator appointed;
is subject to a notice of intention to appoint an administrator;
passes a resolution for its winding-up (save for the purpose of a solvent restructuring);
has a winding up order made by a court in respect of it; 
enters into any composition or arrangement with creditors (other than relating to a solvent restructuring);
ceases to carry on business;

	“Intellectual Property” or “IP”
	patents, Know-How, registered trademarks, registered designs, utility models, applications for and rights to apply for any of the foregoing, unregistered design rights, unregistered trademarks, rights to prevent passing off for unfair competition, copyright, database rights, topography rights, and any other rights in any invention, discovery or process, in each case in the United Kingdom and all other countries in the world and together with all renewals and extensions;

	
	

	“Know-How”
	any and all non-patented information, knowledge, data and expertise of the Customer provided by the Customer to the Supplier in connection with this Agreement;

	“Liability”
	[bookmark: _Ref257379330]liability arising out of or in connection with this Agreement, whether in contract, tort, misrepresentation, restitution, under statute or otherwise, including any liability under an indemnity contained in this Agreement and/or arising from a breach of, or a failure to perform or defect or delay in performance of, any of a party’s obligations under this Agreement, in each case howsoever caused including if caused by negligence; 

	“Losses”
	all losses including (but not limited to) all direct, indirect and consequential losses;

	“Prevent Duty”
	the duty to have due regard to the need to prevent people from being drawn into terrorism in accordance with the Counter-Terrorism and Security Act 2015 and any related guidance published by the Government, the Agency, Ofsted and any other relevant body which are either publicly available or communicated by the Customer to the Supplier from time to time including but not limited to “Prevent Duty Guidance for England and Wales” and “Prevent Duty Guidance: for further education institutions in England and Wales” and “The common inspection framework: education, skills and early years”; 


	
	

	
	

	
	

	“Quality Standards”
	the Customer’s statement of the quality expected in education and training delivered by the Supplier while it is supplying the Services as set out in the Customer’s quality standards and procedures (a copy of the current version of which has been provided to the Supplier) or the Supplier’s quality standards and procedures if expressly approved in writing by the Customer;


	“Representatives”
	in respect of a party, that party’s and its officers, directors, employees, consultants and professional advisers; and “Representative” means any of them;


	“Restricted Transfer”
	a transfer of Agreement Personal Data which is undergoing processing or which is intended to be processed after transfer, to a country or territory to which such transfer is prohibited or subject to any requirement to take additional steps to adequately protect the Agreement Personal Data for the transfer to be lawful under the Data Protection Laws;


	“Service Levels”
	the standards for performance of the Services, as set out in Schedule 3;

	“Services”
	the services described in Schedule 1 in connection with the Customer’s provision of the Programme;

	“Staff”
	the staff of the Supplier, or people who are under the direct control of the Supplier as employees, engaged partly or wholly in the provision of the Services; 

	“Start Date”
	 [to be confirmed]

	“Student”
	students of the Customer who will be enrolled on Programmes;

	1. “Sub-Processor”
	1. any third party appointed by the Supplier to Process Agreement Personal Data; 

	1. “Supplier Background Intellectual Property” 
	1. any and all Background Intellectual Property owned by or licensed to the Supplier;

	“Suspended Services”
	means all or part of the Services suspended by the Customer pursuant to clause 11;

	“Term”
	the period starting on the Start Date and ending on the Termination Date, including for the avoidance of doubt, any notice period prior to termination; 

	“Termination Date”
	the date on which this Agreement expires or terminates for whatever reason; and

	“VAT”
	value added tax.


references to the background section, clauses, Schedules and Appendix are to the background section and clauses of and schedules and appendix to this Agreement and references to paragraphs are to paragraphs of the relevant Schedule;
[bookmark: _Ref275351292]the Schedules and the Appendix form part of this Agreement and will have the same force and effect as if set out in the body of this Agreement and any reference to this Agreement will include the Schedules and the Appendix;
[bookmark: _Ref383781687]the background section and all headings are for ease of reference only and will not affect the construction or interpretation of this Agreement;
unless the context otherwise requires:
references to the singular include the plural and vice versa and references to any gender include every gender;
references to a “person” include any individual, body corporate, association, partnership, firm, trust, organisation, joint venture, government, local or municipal authority, governmental or supra-governmental agency or department, state or agency of state or any other entity (in each case whether or not having separate legal personality);
[bookmark: _Ref381712669][bookmark: _Ref380505478]references to any statute or statutory provision will include any subordinate legislation made under it and will be construed as references to such statute, statutory provision and/or subordinate legislation as modified, amended, extended, consolidated, re-enacted and/or replaced and in force from time to time;
[bookmark: _Ref383772239]any words following the words “include”, “includes”, “including”, “in particular” or any similar words or expressions will be construed without limitation and accordingly will not limit the meaning of the words preceding them;
[bookmark: _Ref383775803]the rule known as the ejusdem generis rule will not apply and accordingly the meaning of general words introduced by the word “other” or a similar word or expression will not be restricted by reason of the fact that they are preceded by words indicating a particular class of acts, matters or things;
references to “in writing” or “written” are to communication effected by post;
any reference to any English or Welsh legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing will, in respect of any jurisdiction other than that of England and Wales, be deemed to include a reference to what most nearly approximates to the English or Welsh legal term in that jurisdiction;
references to this Agreement are references to this Agreement as varied from time to time in accordance with clause 22 and as assigned (in accordance with clause 15) or novated from time to time;
[bookmark: _Ref381801180]any reference to:
[bookmark: _Ref275351201]time of day is to London time;
a day is to a period of 24 hours running from midnight to midnight;
[bookmark: _Ref275351565]to the extent only of any conflict or inconsistency between the clauses and Schedules, the order of precedence will be as follows: clauses, Schedules; and 
an obligation on a party to procure or ensure the performance or standing of another person will be construed as a primary obligation of that party.
[bookmark: _NN1569][bookmark: _Toc79597499]SCOPE OF THIS AGREEMENT	
The Supplier will supply the Services to the Customer on and subject to the terms and conditions of this Agreement.
[bookmark: _NN1570][bookmark: _Toc79597500]TERM	
This Agreement will commence on the Start Date and will continue up to and including [to be confirmed]. This Agreement may be terminated earlier in accordance with clauses 12.1, 12.2 or 14.4. 
[bookmark: _Ref410900488]Without prejudice to the rights of termination set out in this Agreement, the parties may, not less than two months prior to the date on which this Agreement would otherwise have expired, agree in writing to extend the term of this Agreement by a further Academic Year from the date on which it would otherwise have expired.
[bookmark: _Ref388953347][bookmark: _NN1571][bookmark: _Toc79597501]CONTRACT MANAGEMENT AND CHANGE CONTROL 	
Within ten Business Days from the Start Date each party will nominate an individual to act as its Contract Manager for the purposes of this Agreement and will give written notice to the other party of the identity of and contact details for that individual. If a party replaces its Contract Manager at any time, whether on a temporary or permanent basis, that party will promptly give written notice to the other party of the identity of and contact details for the replacement Contract Manager.
[bookmark: _Ref290040620]Each Contract Manager will be responsible for liaising with the other Contract Manager on the operational management of this Agreement.
[bookmark: _Ref290043630]The Supplier’s Contract Manager and the Customer’s Contract Manager will meet not less than once every three months to review and discuss the performance of this Agreement. 
Changes will only be made in accordance with the Change Control Procedure.
[bookmark: _Ref411525688][bookmark: _NN1572][bookmark: _Toc79597502]SUPPLY OF SERVICES	
The Supplier will supply during the Term the Services to the Customer in accordance with:
the services specification set out in Schedule 1;
[bookmark: _Ref411524880]reasonable care and skill; 
Applicable Laws; 
Customer Policies as set out in but not limited to Clause 1.1;
the Prevent Duty; and
Good Industry Practice.
The Supplier will procure that all of its Staff are: 
suitably skilled and experienced to perform tasks assigned to them, and in sufficient number to ensure that the Supplier’s obligations are fulfilled in accordance with this Agreement;  and 
have passed a satisfactory check made with the Disclosure and Barring Service.
The Supplier will procure that no person who appears on a Barred List following the results of a Disclosure and Barring Service check will be employed or engaged in the performance of the Services.
The Supplier will procure that no person who discloses any Convictions or ASBOs, or who is found to have any Convictions following the results of a Disclosure and Barring Service check, is employed or engaged in the performance of the Services without the Customer’s prior written consent (such consent not to be unreasonably withheld or delayed).
The Supplier will procure that the Customer is kept advised at all times of any Staff who, subsequent to his/her commencement of employment as Staff, receives a Conviction or ASBO or whose previous Convictions or ASBOs become known to the Supplier. For the avoidance of doubt, in the event that any member of Staff is subsequently added to a Barred List, the Supplier will procure that such member of Staff immediately ceases to be engaged in the performance of the Services.
[bookmark: _Ref287363257][bookmark: _Ref411523462]The Supplier will maintain the following documentation and records (the “Retained Records”) in relation to the Supplier’s performance of its obligations:
[bookmark: _Ref260165136]all documents and records as are required to be maintained by it by Applicable Law; and
details of any information that is required in order to verify the successful completion of the Services in accordance with the services specification set out in Schedule 1 including but not limited to: 
a platform access log (or equivalent document(s) approved/provided by the Customer and which contains an accurate record of Student engagement in platform use. The document(s) will be regularly submitted to the Customer as per an agreed timetable and the original data on the Supplier’s systems will be made available at all times for inspection and copying by an authorised representative or representatives of the Customer from time to time;
Evidence of DBS checks, carried out within a year prior to this SLA start date, for Supplier staff who will have access to Customer learner and staff data
any other records as may from time to time be required by the Customer. 
The Supplier will at any time whilst the Supplier is required to retain Retained Records pursuant to clause 5.8, promptly on request from time to time, provide copies of any of the Retained Records to the Customer and will permit the Retained Records to be copied to or examined or inspected by the Customer and any of its Representatives.
[bookmark: _Ref465073549]The Supplier will retain the Retained Records in accordance with the Customer’s document and data retention policies from time to time and to the extent that no such policies apply for the longer of:
seven years from the Termination Date; and
the period of time (if any) required by Applicable Law.
The Supplier will during the Term permit the Customer and any its Representatives to travel on the Supplier’s vehicles during its provision of the Services – if such a need arises in relation to this Agreement - and have such access as may be required in order to undertake verification that the Services are being provided in accordance with this Agreement and that the Supplier is complying with all other obligations contained in this Agreement.
The Customer reserves the right, as the Customer in its sole discretion determines, to make an improvement, substitution or modification in the specification of any element or part of the Services at any time provided that such improvement, substitution or modification will not have a material detrimental impact on the Services.
The Supplier will comply with the disclosure obligations contained in section 54 of the Modern Slavery Act 2015 as may be amended or re-enacted from time to time.
The Supplier will sign, and comply with, the data sharing agreement issued by the Customer.
[bookmark: _Ref411514064][bookmark: _NN1573][bookmark: _Toc79597503]SERVICE LEVELS 	
With effect from the Start Date, Schedule 3 will apply.
[bookmark: _NN1574][bookmark: _Toc79597504]CUSTOMER OBLIGATIONS	
[bookmark: _Ref294701363]The Customer will:
promptly provide the Supplier, on request, with all co-operation, information, assistance, materials, resources and access to systems that the Supplier may reasonably require from time to time in connection with the supply of the Services and the performance of the Supplier’s obligations under this Agreement; and
provide all necessary access to the Customer’s premises and personnel to enable the Supplier to comply with its obligations under this Agreement.
[bookmark: _Ref438218781][bookmark: _NN1575][bookmark: _Toc79597505]DATA PROTECTION	
0. [bookmark: _Ref498514080]The Customer authorises the Supplier to Process the Agreement Personal Data during the Term as a Processor solely for the purpose and to the extent described in Schedule 5.
0. In performing the Services and its other obligations under this Agreement the Supplier will:
1. [bookmark: _Ref479687058]comply with the Data Protection Laws;
1. [bookmark: _Ref498616806]not cause the Customer to breach any obligation under the Data Protection Laws; and
1. [bookmark: _Ref513625562]notify the Customer without undue delay if it identifies any areas of actual or potential non-compliance with the Data Protection Laws or this clause 8, without prejudice to its obligations to comply with, or to any rights or remedies which the Customer may have for breach of, the Data Protection Laws or this clause 8.  
0. [bookmark: _Ref479253023][bookmark: _Ref475115628]The Supplier will not engage or use any third party (Sub-Processor) for the Processing of Agreement Personal Data or permit any third party (Sub-Processor) to Process Agreement Personal Data without the prior written consent of the Customer.
0. [bookmark: _Ref479079722][bookmark: _Ref479685017]If the Supplier appoints a Sub-Processor, the Supplier will ensure that, prior to the Processing taking place, there is a written contract in place between the Supplier and the Sub-Processor that specifies the Sub-Processor’s Processing activities and imposes on the Sub-Processor the same terms as those imposed on the Supplier in this clause 8. The Supplier will procure that Sub-Processors will perform all obligations set out in this clause 8 and the Supplier will remain responsible for all acts and omissions of Sub-Processors as if they were its own.
0. The Supplier will:
4. [bookmark: _Ref475117485]Process the Agreement Personal Data only on documented instructions (including this Agreement) from the Customer (unless the Supplier or the relevant Sub-Processor is required to Process Agreement Personal Data to comply with United Kingdom Applicable Laws, in which case the Supplier will notify the Customer of such legal requirement prior to such Processing unless such Applicable Laws prohibit notice to the Customer on public interest grounds);
4. [bookmark: _Ref513626246]immediately notify the Customer if, in its reasonable opinion, any instruction received from the Customer infringes any Data Protection Laws; 
4. [bookmark: _Ref479081670]ensure that any individual authorised to Process Agreement Personal Data:
2. is subject to confidentiality obligations or is under an appropriate statutory obligation of confidentiality; and
2. complies with this clause 8;
4. [bookmark: _Ref479684953][bookmark: _Ref479255318]at the option of the Customer, securely delete or return to the Customer all Agreement Personal Data promptly after the end of the provision of Services relating to Processing, and securely delete any remaining copies.
0. [bookmark: _Ref498521352][bookmark: _Ref499133925]The Supplier will not make a Restricted Transfer without the Customer’s prior written consent. 
The Supplier or the relevant Sub-Processor will not need to comply with the conditions set out in this clause 8.6 if it is required to make a Restricted Transfer to comply with United Kingdom Applicable Laws, in which case the Supplier will notify the Customer of such legal requirement prior to such Restricted Transfer unless such Applicable Laws prohibit notice to the Customer on public interest grounds.
0. The Supplier will:
6. [bookmark: _Ref498616782]implement, and assist the Customer to implement, technical and organisational measures to ensure a level of security appropriate to the risk presented by Processing the Agreement Personal Data, in particular from a Data Security Incident;
6. [bookmark: _Ref479081684][bookmark: _Ref499134334]notify the Customer promptly after becoming aware of a Data Security Incident. Where, and in so far as, it is not possible to provide all the relevant information at the same time, the information may be provided in phases without undue delay, but the Supplier (and Sub-Processors) may not delay notification under this clause 8.7.2 on the basis that an investigation is incomplete or ongoing;
6. provide reasonable assistance to the Customer in responding to requests for exercising Data Subjects’ rights under the Data Protection Laws, including by appropriate technical and organisational measures, insofar as this is possible; and
6. provide reasonable assistance to the Customer in:
3. documenting any Data Security Incidents and reporting any Data Security Incidents to any Supervisory Authority and/or Data Subjects and reporting any incidents involving the Customer’s student data to the Customer’s Data Protection Officer [name and contact details to be added]; 
3. taking measures to address Data Security Incidents, including, where appropriate, measures to mitigate their possible adverse effects; and
3. conducting privacy impact assessments of any Processing operations and consulting with Supervisory Authorities, Data Subjects and their representatives accordingly.
0. The Supplier will:
7. make available to the Customer, all information necessary to demonstrate compliance with the obligations set out in this clause 8; and
7. allow for and contribute to audits, including inspections, conducted by the Customer or another auditor mandated by the Customer. 
[bookmark: _NN1576][bookmark: _Toc79597506]INSURANCE	
[bookmark: _Ref384715190]The Supplier will, at its own cost, during the Term, purchase and maintain in force the following insurance policies which will provide cover in respect of the Services and the performance of by the Supplier of the Supplier’s obligations under this Agreement:
public liability insurance with a minimum aggregate limit of indemnity of £20,000,000 (twenty million pounds sterling)
professional indemnity insurance with a minimum aggregate limit of indemnity of £20,000,000 (twenty million pounds sterling)
employer liability insurance with a minimum aggregate limit of indemnity of £25,000,000 (twenty-five million pounds sterling) 
professional negligence insurance with a minimum aggregate limit of indemnity £5,000,000 (5 million pounds sterling); and
any other insurances which the Supplier is required by Applicable Law to maintain.
The Supplier will, at the Customer’s request, produce the relevant insurance certificates giving details of cover and the receipt for the current year’s premium in respect of such insurance. 
[bookmark: _Ref437959120][bookmark: _NN1577][bookmark: _Toc79597507]CHARGES AND PAYMENT 	
[bookmark: _Ref384714948]The Customer will pay the Charges to the Supplier in accordance with this clause 10 and as detailed in Schedule 2. 
The Supplier will be entitled to invoice the Customer for the Charges for a month at least 30 days following the end of that month or otherwise as agreed by the parties in writing and subject to an agreed reconciliation process. Each invoice will be addressed to the Customer’s finance department and detail the purchase order number provided to the Supplier by the Customer from time to time.
[bookmark: _Ref290653518]Each invoice will be payable by the Customer within 30 days following the date on which the invoice is issued. All payments will be made in pounds sterling in cleared funds by BACS (Bank Automated Clearing System) transfer to such bank account as the Supplier may nominate from time to time in writing to the Customer.
[bookmark: _Ref245529920]If the Customer, on bona fide grounds, disputes any part of an amount invoiced by the Supplier, the Customer will, within 30 days of the date of the relevant invoice, notify the Supplier in writing of that dispute giving full details of the nature of the dispute and the amount that it claims should have been invoiced and:
the Customer will pay that part of the invoice which is not the Disputed Sum in accordance with clause 10.3;
the Customer will be entitled to withhold payment of the Disputed Sum;
the parties will negotiate in good faith to resolve the dispute, but if a resolution cannot be reached within 30 days of the Customer giving notice under this clause 10.4, clause 27 will apply to the dispute;  
the Supplier will provide all such information and evidence as may be reasonably necessary to verify the Disputed Sum; and
[bookmark: _Ref245531151]following resolution of the dispute the Customer will, within 10 days, pay to the Supplier that part of the Disputed Sum (if any) as it is resolved is payable by the Customer.
[bookmark: _Ref290653534]Any sum payable under this Agreement may be subject to VAT (and any other similar or equivalent taxes, duties, fees and levies imposed from time to time by any government or other authority) which will be payable in the manner and at the rate prescribed by law from time to time, subject to receipt by the paying party of a valid VAT invoice. The payment rates, inclusive of VAT, are detailed in Schedule 2 of this Agreement.
[bookmark: _Ref337558298][bookmark: _Ref387344025][bookmark: _NN1578][bookmark: _Toc79597508]INTERVENTION 	
[bookmark: _Ref337802393]The Customer may exercise the rights contained in this clause 11 if any of the following events (each being referred to as an “Intervention Event”) occurs:
[bookmark: _Ref260158541]the Customer has the right (whether or not it exercises it) to terminate this Agreement under clause 12;
the Customer is instructed by the Agency or is required by applicable law to exercise its rights under this clause 11;
the Supplier has given notice to the Customer that it has suffered a Force Majeure Event and is unable to provide part or all of the Services at all or in accordance with this Agreement for a period of more than 3 months;
[bookmark: _Ref260166000]the Customer wishes to exercise its right to suspend the Services in accordance with clause 11; 
[bookmark: _Ref260158544]the Supplier is failing to deliver any part of the Services, or fulfil any obligation under this Agreement, and/or is in breach of one or more obligations under this Agreement (whether or not material). 
[bookmark: _Ref337554958]If an Intervention Event occurs the Customer may, in addition to any other rights it may have under this Agreement suspend, all or part of the Services by serving a Suspension Notice on the Supplier requiring that the provision of the Services (or such part of them as the Customer will nominate) by the Supplier be suspended.  
Following service of a Suspension Notice the Supplier will:
[bookmark: _Ref260165915]co‑operate (and procure that any of its Staff co‑operate) and in the exercise by the Customer of its rights pursuant to this clause 11 and allow them access to all information and records that they reasonably require;
procure that all Staff follow the lawful and reasonable instructions of the Customer;
grant, and procure that any necessary third parties grant, to the Customer those rights (including any IP, rights to use premises, equipment and personnel) that any of them may need in order that the Customer may fully enjoy the rights granted to it pursuant to this clause 11; and
[bookmark: _Ref260165919]at the Customer’s request from time to time, ensure that appropriately senior and informed personnel of the Supplier meet with the Customer, to discuss any of the foregoing.
The suspension of the Suspended Services will take effect from the date and time specified in the relevant Suspension Notice (the “Suspension Period”).  During the Suspension Period:
the Supplier will cease to perform the Suspended Services, but will continue to provide all other Services (if the Suspended Services are only part of the Services); and
[bookmark: _Ref16073509]the Customer may elect to perform the Suspended Services itself or to receive them from a third party (or through a combination of two or more such entities).
[bookmark: _Ref337498279]The Customer may (at its sole discretion and at any time) revoke a Suspension Notice by giving to the Supplier not less than 28 days’ notice.  The Supplier will resume provision of the Suspended Notice at the date and time specified in the Suspension Notice.
[bookmark: _Ref337498258]If the Supplier is able to remedy the relevant Intervention Event and/or to successfully put in place arrangements to ensure that it does not recur, then the Supplier may serve written notice (a “Resumption Notice”) on the Customer requesting that the Supplier resume provision of the Suspended Services.  The Supplier will provide the Customer with all information that the Customer reasonably requires in order to verify that the Supplier will be able to provide the Suspended Services to the Customer’s reasonable satisfaction and ensure proper and sustained compliance with all service levels and other provisions set out in this Agreement.  If the Customer is satisfied that the Supplier will be able to provide all of the Suspended Services to the Customer’s satisfaction, the Customer will serve not less than 10 Working Days’ notice (a “Confirmation Notice”) requiring the Supplier to resume provision of such Services on the date and at the time specified in such Confirmation Notice and the Supplier will resume provision of the Suspended Services from such date and time.
If a Suspension Notice has been served (which has not been revoked by the Customer pursuant to clause 11.5) and:
the Supplier has not served a Resumption Notice within 10 Working Days of service of that Suspension Notice; or
following service of a Confirmation Notice the Supplier has not resumed provision of the Suspended Services (for any reason) on the date and time specified in that Confirmation Notice; or
the Customer has not served a Confirmation Notice within 10 Working Days of service of a Resumption Notice; and/or
having resumed provision of the Suspended Services, a further Intervention Event occurs at any subsequent time in respect of any of the previously Suspended Services,
the Customer may (at its sole discretion) terminate this Agreement pursuant to clause 12.
[bookmark: _Ref519253277][bookmark: _Ref260163967]During any Suspension Period the Customer will not be obliged to make any payments to the Supplier in respect of the Suspended Services.  This clause 11.8 will not apply if the Intervention Event giving rise to the Suspension Notice was the exercise by the Customer of its discretion under clause 11.1.4.
If the Customer elects to provide the Suspended Services itself or receive them from a third party in accordance with clause 11.4.2, the Supplier will reimburse the Customer for the direct and indirect costs and expenses (whether internal or external) incurred by or on behalf of the Customer that relate to or arise out of the Customer’s exercise of rights in accordance with clause 11.4.2 (including the costs and expenses of any person appointed by the Customer) whenever those costs are incurred (and including any VAT directly attributable to any such costs and expenses which the Customer is not entitled to reclaim from HM Revenue & Customs) and the Supplier will pay such costs and expenses within 30 days of receipt of an invoice. 
There will be no limit on the number of times the Customer may exercise its rights pursuant to this clause 11.
[bookmark: _Ref16071588][bookmark: _NN1579][bookmark: _Toc79597509]TERMINATION	
[bookmark: _Ref286412343]If a party:
[bookmark: _Ref286412700]commits a material or persistent breach of this Agreement which cannot be remedied; or
commits a material or persistent breach of this Agreement which can be remedied but fails to remedy that breach within 10 days of a written notice setting out the breach and requiring it to be remedied being given by the other party; or
is Insolvent,
the other party may terminate this Agreement immediately by written notice to that effect to that party.
[bookmark: Terminationforpersistentbreach][bookmark: _Ref386623100][bookmark: _Ref286674313][bookmark: _Ref49162343][bookmark: _Ref55182233]The Customer may terminate this Agreement at any time by giving not less than two months’ written notice to that effect to the Supplier.

[bookmark: _Ref286674105][bookmark: _NN1580][bookmark: _Toc79597510]CONSEQUENCES OF TERMINATION 	
Following the Termination Date: 
any provisions which expressly or impliedly continue to have effect after expiry or termination of this Agreement will continue in force; and
all other rights and obligations will immediately cease without prejudice to any rights, obligations, claims (including claims for damages for breach) and liabilities which have accrued prior to the Termination Date.
Clauses which expressly or by implication survive termination of the Agreement will continue in full force and effect including and without limitation clauses 8 and 15.
Upon termination or expiry of this Agreement, the Customer and the Supplier shall continue to work together in good faith to conclude any outstanding administrative, audit or other Student requirements that may exist prior to the commencement of the following Academic Year to ensure Students are able to continue with Programmes with the Customer or any other third party. For the avoidance of doubt any actions required to conclude any outstanding administrative, audit or other Student requirements shall be considered a consequence of termination of this Agreement and shall not constitute a new agreement between the Customer and the Supplier.
[bookmark: _Ref410912021][bookmark: _Ref411525439][bookmark: _NN1581][bookmark: _Toc79597511]FORCE MAJEURE	
[bookmark: _Ref275438155]A party will not be in breach of this Agreement or otherwise liable to the other party for any failure to perform or delay in performing its obligations under this Agreement to the extent that such failure or delay is due to a Force Majeure Event. 
If a Force Majeure Event occurs, the party affected will:
promptly upon becoming aware of the Force Majeure Event give the other party written notice of the occurrence, anticipated duration and impact of the Force Majeure Event; 
[bookmark: _Ref275438095]use reasonable endeavours to mitigate the effects of the Force Majeure Event, to continue to perform the affected obligations notwithstanding the occurrence of the Force Majeure Event and to ensure that the Force Majeure Event comes to an end; and
continue to perform all of its obligations under this Agreement the performance of which are not affected by the Force Majeure Event. 
A party will not be in breach of this Agreement or otherwise liable to the other party for any failure to perform or delay in performing its obligations under this Agreement to the extent that this is due to a Force Majeure Event affecting the other party. 
[bookmark: shortformclausemutual][bookmark: _Ref410912035]If the Supplier is unable to provide or the Customer is unable to receive a material part of the Services for a period of more than 30 days due to a Force Majeure Event which gives rise to relief from liability under clause 14.1, the other party will be entitled to terminate this Agreement immediately by giving written notice to that effect to the other party.
[bookmark: _Ref402533251][bookmark: _Ref387397480][bookmark: _NN1582][bookmark: _Toc79597512]CONFIDENTIALITY	
[bookmark: _Ref349817787]In this Agreement “Confidential Information” means, subject to clause 15.4: 
[bookmark: _Ref358642168]any information (whether written, oral, in electronic form or in any other media) that is disclosed in connection with this Agreement by or on behalf of a party (the “Discloser”) (or one of the Discloser’s Representatives) to the other party (the “Recipient”) or any of the Recipient’s Representatives whether before, on or after the date of this Agreement and that relates (in whole or in part) to the Discloser or its business; and 
[bookmark: _Ref358898842][bookmark: _Ref349815802][bookmark: _Ref351629333][bookmark: _Ref402537129]the terms of or subject matter of this Agreement or any discussions or documents in relation to it, and in respect of such information each party will be deemed to be a Recipient.
[bookmark: _Ref351637364]The Recipient will at all times, but subject to clauses 15.3 and 15.4:
keep the Confidential Information secret and will only disclose it in the manner and to the extent expressly permitted by this clause 15;
[bookmark: _Ref349817768][bookmark: _Ref254959814]use the Confidential Information solely for the purpose of performing its obligations and exercising its rights under this Agreement;  
only make such copies, summaries, extracts, transcripts, notes, reports, analyses and recordings (in any form of media) that use, contain or are based on (or derived from) Confidential Information as are reasonably necessary to perform its obligations and exercise its rights under this Agreement; and
keep the Confidential Information safe and secure and apply to it documentary and electronic security measures that match or exceed those the Recipient operates in relation to its own confidential information and will never exercise less than reasonable care.
[bookmark: _Ref350331279]The Recipient may disclose Confidential Information: 
[bookmark: _Ref351637372][bookmark: _Ref191349493]subject to clause 8, to those of the Recipient’s Representatives who need access to that Confidential Information in order for the Recipient’s obligations under this Agreement to be performed and the Recipient’s rights under this Agreement to be exercised.  Prior to any such disclosure the Recipient must make that Representative aware of the fact that the Confidential Information is confidential and the obligations of confidentiality contained in this clause 15.  The Recipient will procure that each of the Recipient’s Representatives will not do or omit to do anything which if done or omitted to be done by the Recipient would constitute a breach of this clause 15.  The Recipient will be liable for the acts and omissions of its Representatives in respect of the Discloser’s Confidential Information as if they were acts or omissions of the Recipient; and
to the extent required by law or by any governmental or regulatory authority.  Where reasonably practicable and lawful the Recipient will notify the Discloser in writing in advance of such disclosure, will consult with the Discloser as to the content, purpose and means of disclosure and will seek to make such disclosure subject to obligations of confidence consistent, so far as reasonably possible, with the terms of this Agreement.
[bookmark: _Ref350331183][bookmark: _Ref388366797]Subject to clause 15.5, the Recipient’s obligations under this clause 15 will not extend to Confidential Information which:
the Discloser agrees in writing is not Confidential Information;
at the time of disclosure was in the public domain or subsequently enters into the public domain other than as the direct or indirect result of a breach of this clause 15 by the Recipient or any of the Recipient’s Representatives;
[bookmark: _Ref254960921]the Recipient can prove to the reasonable satisfaction of the Discloser from written records or other substantive evidence:
[bookmark: _Ref254359022]has been received by the Recipient (or one of the Recipient’s Representatives) at any time from a third party who did not acquire it in confidence and who is free to make it available to the Recipient (or the relevant Representative); or
was independently developed by the Recipient (or one of the Recipient’s Representatives) without any breach of this Agreement.
[bookmark: _Ref254358995][bookmark: _Ref350332599][bookmark: _Ref402533522]Clause 15.4.3 will not apply to the Confidential Information referred to in clause 15.1.2.
[bookmark: _Ref327966994]For the purposes of this clause 15: 
“FOI Legislation” means the Freedom of Information Act 2000, all regulations made under it and the Environmental Information Regulations 2004 and any amendment or re-enactment of any of them; and any guidance issued by the Information Commissioner, the Department for Constitutional Affairs, or the Department for Environment Food and Rural Affairs (including in each case its successors or assigns) in relation to such legislation;
“Information” means information recorded in any form held by the College or by the Partner on behalf of the College; and
“Information Request” means a valid request for any Information under the FOI Legislation.
[bookmark: _Ref331687214]The Supplier acknowledges that the Customer:
is subject to the FOI Legislation and agrees to assist and co-operate with the Customer to enable the Customer to comply with its obligations under the FOI Legislation; and
may be obliged under the FOI Legislation to disclose Information (including information provided to the Customer by the Supplier even where considered confidential or commercial prejudicial by the Supplier) without consulting or obtaining consent from the Supplier.
Without prejudice to the generality of clause 15.7, the Supplier will and will procure that its agents and or partners (if any) will:
transfer to a person as may be notified by the Customer to the Supplier each Information Request relevant to the Agreement or the Services that it or they (as the case may be) receive as soon as practicable and in any event within 2 Business Days of receiving such Information Request; and
in relation to Information held by the Supplier on behalf of the Customer, provide the Customer with details about and/or copies of all such Information that the Customer requests and such details and/or copies will be provided within 5 Business Days of a request from the Customer (or such other period as the Customer may reasonably specify), and in such forms as the Customer may reasonably specify.
The Customer will be solely responsible for determining whether Information relating to this Agreement is exempt information under the FOI Legislation and for determining what Information will be disclosed in response to an Information Request in accordance with the FOI Legislation. The Supplier will not itself respond to any person making an Information Request, save to acknowledge receipt, unless expressly authorised to do so in advance by the Customer.
[bookmark: _Ref527469026][bookmark: _NN1583]INTELLECTUAL PROPERTY 
All Customer Background Intellectual Property is and shall remain the exclusive property of the Customer (or where applicable, the third party from whom the Customer’s rights to use the Customer Background IP has derived).
Subject to clause 16.9, the Customer grants to the Supplier a non-exclusive, non-transferable, payment-free, worldwide licence to use the Customer Background Intellectual Property for the supply of the Services in accordance with this Agreement but without the right to sub-license or copy or adapt such Customer Background Intellectual Property, such licence to terminate automatically on the termination or expiry of this Agreement.
All Supplier Background Intellectual Property is and shall remain the exclusive property of the Supplier (or where applicable, the third party from whom the Supplier’s right to use the Supplier Background Intellectual Property has derived). 
[bookmark: _Ref327966025]The Supplier grants the Customer an irrevocable, perpetual and payment-free licence, with the right to sub-license, to use all Supplier Background Intellectual Property used in the supply of the Services (such licence to survive termination of this Agreement).
Where the Customer is licensed to use any part of the Supplier Background Intellectual Property by any third party the Supplier warrants that it has the ability to sub-license such IP to the Customer in accordance with clause 16.4.
Each party shall, at its own cost, promptly do or procure the doing of all such acts and things and execute or procure the execution of all such documents that may from time to time be required to give effect to this clause 16.
Except as expressly provided in this Agreement, no rights or obligations in respect of a party’s Background Intellectual Property are granted to the other party or to be implied from this Agreement.
Each party shall immediately give written notice to the other party of any actual, threatened or suspected infringement of any party’s Background Intellectual Property or Programme Intellectual Property of which it becomes aware.
[bookmark: _Ref337814018]This Agreement does not confer any licence or other right on the Supplier to use any trade mark or branding used by the Customer including the name of the Customer in any material without the prior express written permission of the Customer.
[bookmark: _NN1584][bookmark: _Toc79597514]ASSIGNMENT	
[bookmark: _Ref275436550]Each party will only be entitled to assign, transfer, charge, hold on trust for any person or deal in any other manner with any of its rights under this Agreement if it has obtained the prior written consent of the other party to do so (such consent not to be unreasonably withheld or delayed).
[bookmark: _Ref383006682][bookmark: _Ref384733077][bookmark: _Ref406676756][bookmark: _Ref411525263][bookmark: _NN1585][bookmark: _Toc79597515]NOTICES	
[bookmark: _Ref275353410]Subject to clause 18.4, any notice or other communication given under or in connection with this Agreement will be in writing, in the English language, marked for the attention of the specified representative of the party to be given the notice or communication and:
[bookmark: _Ref299628583]sent to that party’s address by pre-paid first class post or mail delivery service providing guaranteed next working day delivery and proof of delivery; or
[bookmark: _Ref299628576][bookmark: _Ref300213660]delivered to or left at that party’s address (but not, in either case, by one of the methods set out in clause 18.1.1).
The address and representative for each party are set out below and may be changed by that party giving at least 10 days’ notice in accordance with this clause 18.
	The Supplier
	The Customer

	[address]
	[address]

	For the attention of:
[name]
	For the attention of:
[name]

	[role]
	[role]



Any notice or communication given in accordance with clause 18.1 will be deemed to have been served:
if given as set out in clause 18.1.1, at 9.00am on the 2 Business Day after the date of posting;
if given as set out in clause 18.1.2, at the time the notice or communication is delivered to or left at that party’s address
provided that if a notice or communication is deemed to be served before 9.00am on a Business Day it will be deemed to be served at 9.00am on that Business Day and if it is deemed to be served on a day which is not a Business Day or after 5.00pm on a Business Day it will be deemed to be served at 9.00am on the immediately following Business Day.
[bookmark: _Ref384733211]To prove service of a notice or communication it will be sufficient to prove that the provisions of clause 18.1 were complied with.
[bookmark: _Ref275353350]This clause 18 will not apply to the service of any proceedings or other documents in a legal action to which the Civil Procedure Rules apply.
[bookmark: _Ref383009586][bookmark: _NN1586][bookmark: _Toc79597516]ENTIRE AGREEMENT 	
[bookmark: _Ref387397841]This Agreement constitutes the entire agreement between the parties and supersedes any prior agreement or arrangement in respect of its subject matter and:
neither party has entered into this Agreement in reliance upon, and it will have no remedy in respect of, any misrepresentation, representation or statement (whether made by the other party or any other person and whether made to the first party or any other person) which is not expressly set out in this Agreement; and
nothing in this clause 19 will be interpreted or construed as limiting or excluding the liability of any person for fraud or fraudulent misrepresentation.
[bookmark: _NN1587][bookmark: _Toc79597517]NO WAIVER	
A delay in exercising or failure to exercise a right or remedy under or in connection with this Agreement will not constitute a waiver of, or prevent or restrict future exercise of, that or any other right or remedy, nor will the single or partial exercise of a right or remedy prevent or restrict the further exercise of that or any other right or remedy. A waiver of any right, remedy, breach or default will only be valid if it is in writing and signed by the party giving it and only in the circumstances and for the purpose for which it was given and will not constitute a waiver of any other right, remedy, breach or default.
[bookmark: _NN1588][bookmark: _Toc79597518]SEVERANCE	
If any term of this Agreement is found by any court or body or authority of competent jurisdiction to be illegal, unlawful, void or unenforceable, such term will be deemed to be severed from this Agreement and this will not affect the remainder of this Agreement which will continue in full force and effect. 
[bookmark: _Ref410826243][bookmark: _NN1589][bookmark: _Toc79597519]VARIATION	
Save as otherwise expressly provided in this Agreement, no variation to this Agreement will be effective unless it is in writing and signed by a duly authorised representative on behalf of each of the parties.
[bookmark: _NN1590][bookmark: _Toc79597520]NO PARTNERSHIP OR AGENCY	
Nothing in this Agreement and no action taken by the parties in connection with it will create a partnership or joint venture or relationship of employer and employee between the parties or, save as expressly provided otherwise in this Agreement, give either party authority to act as the agent of or in the name of or on behalf of the other party or to bind the other party or to hold itself out as being entitled to do so.
[bookmark: _NN1591][bookmark: _Toc79597521]INDEPENDENT CONTRACTORS	
Each party agrees that it is an independent contractor and is entering into this Agreement as principal and not as agent for or for the benefit of any other person. 
[bookmark: _Ref384212725][bookmark: _NN1592][bookmark: _Toc79597522]RIGHTS OF THIRD PARTIES	
The parties may vary or rescind this Agreement without the consent of the Supplier’s employees, agents or sub-contractors.
The parties do not intend that any term of this Agreement will be enforceable under the Contracts (Rights of Third Parties) Act 1999 by any person.
[bookmark: _Ref411525271][bookmark: _NN1593][bookmark: _Toc79597523]GOVERNING LAW	
This Agreement and any non-contractual obligations arising out of or in connection with it will be governed by the law of England and Wales.
[bookmark: _Ref410914076][bookmark: _NN1594][bookmark: _Toc79597524]JURISDICTION	
[bookmark: _Ref383073027][bookmark: _Ref223494642]Subject to clause 27.2, the courts of England and Wales have exclusive jurisdiction to determine any dispute arising out of or in connection with this Agreement (including in relation to any non-contractual obligations).
[bookmark: _Ref383073201]Any party may seek specific performance, interim or final injunctive relief or any other relief of similar nature or effect in any court of competent jurisdiction.
SIGNED BY or on behalf of the parties on the date stated below.

	The Supplier

	The Customer
(Croydon College)

	Name (block capitals):


	Name (block capitals):



	Position:


	Position:



	Signature:


	Signature:


	Date:


	Date:
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[bookmark: _Ref79597435][bookmark: _Ref79597436]Schedule 1
[bookmark: _Toc79597525]	Services Specification
A. Active student definition
a) For the purposes of this Agreement, an active student (“Active Student”) is 


i. a student who has logged in the virtual platform at least once. 


For the avoidance of doubt, an Active Student is determined by student engagement, not by the number of student user licences provided by the Supplier to the Customer’s students.
b) The Customer will pay the Supplier for Active Students in accordance with Schedule 2. Student user licences that were not converted into Active Students will not be eligible for payment by the Customer to the Supplier.
B. Expectations of services and of contracting parties
Both parties acknowledge that accurate identification of shared responsibilities between both parties is paramount to ensuring the maximum success of programmes delivered by the Supplier. In addition to any obligations and rights stated elsewhere in this Agreement, the following will apply:
1. The Supplier will:
1.1 Provide user licences for the online learning platform for the Customer’s students enrolled on the programmes, and for the Customer’s staff involved in the delivery and monitoring of the Programmes, to the standards and profile specified in this Agreement.
1.2 Ensure that the online platform is suitable and relevant for the Customer’s students and staff and that it meets the service standards, as specified in Schedule 3 of this Agreement in terms of (but not limited to) quality, accessibility and breadth of learning resources, user support, user data protection, platform maintenance and troubleshooting.		
1.3 Record and retain accurate, complete and timely data to enable the evidencing and monitoring of the services delivered, on the Supplier’s data system(s) and/or the Customer’s data system(s), in accordance with agreed processes. 
1.4 Submit information and evidence that may be reasonably required in relation to this Agreement, to the Customer in an agreed format and to agreed deadlines. This includes but is not limited to monitoring reports showing user engagement and tracking reports showing issues identified and timeline of resolving any such issues. 
1.5 Communicate with the Customer in a timely and relevant manner. This includes but is not limited to responding in a timely manner to the Customer’s communications and notifying the Customer in a timely manner of any emerging issues that might negatively impact the Supplier’s ability to deliver services specified in this Agreement.
1.6 Participate in meetings with the Customer and comply with the agreed schedule and agenda requirements.
1.7 Proactively monitor the services delivered and remedy any shortfalls in a timely and appropriate manner and in communication with the Customer.
1.8 Adhere to any legal requirements applicable to this Agreement; this includes but is not limited to data protection, safeguarding and health and safety.
1.9 Invoice the Customer in accordance with the processes and schedule agreed.
1.10 Confirm to the Customer contact details for a dedicated staff member who will serve as the main point of contact for communications regarding this Agreement.
1.11 Not subcontract the delivery of any of the services in this Agreement to a third party.
2. The Customer will:
1 
2 
2.1 Maintain oversight over quality assurance of the services delivered, including the monitoring and tracking of students.
2.2 Keep the Supplier informed in a timely manner of any anticipated changes that would require a variation of this Agreement. 
2.3 Inform the Supplier in a timely manner of any student withdrawals where students withdrew before their user licences been converted into Active Students.
2.4 Lead on service delivery monitoring. 
2.5 Be responsible for ensuring student engagement on the platform, to ensure a maximum conversion of Student user licences into Active Students. 
2.6 Provide tutorial and pastoral support for the students whilst on the programme, oversee their study experience and ensure full use of the platform learning into their programme of study.
2.7 Pay the Supplier in accordance with the processes and schedule agreed.
2.8 Confirm to the Supplier a dedicated staff member who will serve as the main contact point for communications regarding this Agreement.
[bookmark: _Ref437963742][bookmark: _Ref437963743]3. Both the Supplier and the Customer will:

3 
3.1 [bookmark: _Ref79596315]Work in good faith to agree the detailed delivery profile as soon as practicable, and typically at the start of the Academic Year, broken down by curriculum area and/or learning aim, subject to actual student numbers enrolled in participating programme areas and any Covid-19 measures in place that may affect the practicality of the provision of the Service.
3.2 Work in good faith to agree and implement any subsequent changes to the delivery profile that may result from in-year enrolment and from any changes to Covid-19 measures.


[bookmark: _Ref79597632][bookmark: _NN1596][bookmark: _Toc79597395][bookmark: _Toc79597428][bookmark: _Toc79597526]Schedule 2
[bookmark: _Toc79597527]Charges	
1.1 Prices and volume
1.1.1 Prices 
[table of platform charges for Active students to be inserted here – TBC depending on Tenderer/Supplier pricing structure]
* A Student user licence becomes an Active student when the student has logged on the platform at least once. No payment will be due for Student user licences that do not become Active students.
The number of Active students for each category and breakdown per qualification and month will be monitored by the Customer on an ongoing basis.
Any additions or removals of qualifications in the list above are subject to the standard Amendments process outlined in 2.2 below.  
1.1.2 Volume
The Customer does not commit to a minimum SLA value. The payments will be done based on actuals depending on how many user licences the Customer is going to use.
The maximum value of this Agreement is [to be confirmed] exclusive of VAT for any combination of scenarios. This value is a ceiling value and the Customer does not guarantee that the services will be required and paid for to the maximum value. The Supplier and the Customer will work together to ensure the cost monitoring of the service to ensure that the maximum value is not exceeded.
2.2 Amendments to profile
2.2.1 Any changes to this Agreement must be in the form of written contract amendments, in accordance with Schedule 4 and the Appendix of this Agreement. Verbal or email communications do not count as formal agreement and therefore associated cost may not be paid by the Customer. 
2.2.2 The Customer reserves the right to amend the user licence targets above to reflect in-year recruitment and withdrawals and/or to reflect any change of circumstances outside the Customer’s control such as Covid-19, by providing two months’ written notice to the Supplier at any time and without incurring any penalty. This will be mutually agreeable, in writing by both parties, and in accordance with the Change Request Notice process specified in Schedule 4 and the Appendix of this Agreement.
2.2.3 Any additional user licences above the maximum value of this Agreement, and consequent payments, are subject to the Customer approving additional user numbers and additional charges via a formal variation to this Agreement as set out in clause 22 of this Agreement and as per the Change Request Notice process specified in Schedule 4 and the Appendix of this Agreement.  Such a variation must be agreed, prior to any such additional placements being actioned by the Supplier and prior to any additional monies being invoiced by the Supplier. No excess referrals will be chargeable without the signed variation being in place. Any such Agreement variation will be entirely at the Customer’s discretion and the Customer does not give any guarantee that such a variation will be granted.

2.3 Payment schedule, reconciliation and claw back 
2.3.1 The Customer will pay the Supplier on a monthly basis in arrears for each preceding month, subject to a confirmation of the number of Active students that were generated in the previous month. 
2.3.2 Each payment will be subject to a reconciliation of Active students for items detailed in Schedule 2. The Customer will carry out the reconciliation within 10 working days from the month end date and confirm to the Supplier if the invoice can be issued. 
[bookmark: _Ref79596589]2.3.3 If at reconciliation it is identified that the Supplier has not met the Service Levels required for a successful generation of Active students, depending on the seriousness of under-performance (see standards in Schedule 3), the Customer may request the Supplier to send an invoice for a reduced payment based on actuals to date, or withhold approval for the Supplier to issue the invoice until such a time when the issues have been rectified to the Customer’s satisfaction, or, if previous payments have been made, claw back any excess monies back from the Supplier.
2.3.4 The claw back as above will apply also in the event of the Supplier terminating the contract early. The financial reconciliation will be carried out by the Customer within 10 working days of the end of the notice period.
2.4 Payments and reconciliation in the event of early termination 
2.4.1 If the Customer terminates the contract early by issuing two months’ written notice to the Supplier in accordance with clause 12.2, the Customer will pay for any Active students occurring during the notice period provided that they are still within the SLA maximum value. 
2.4.2 The payments due will be reconciled and confirmed by the Customer within 10 working days of the end of the notice period.
[bookmark: _Ref464666726][bookmark: _Ref464666727]

[bookmark: _Ref79597832][bookmark: _NN1597]Schedule 3
[bookmark: _Toc79597528]Service Levels	
A. In addition to obligations specified elsewhere in this Agreement, the Supplier will
perform the Services so at to meet or exceed the following service levels:

1.2 Adherence to specification

1.2.1 The Supplier shall adhere to the specification in this Schedule 3 and elsewhere in this Agreement, in order to ensure that the services delivered fully meet the specification required with regard to curriculum relevance, quality, accessibility and breadth of learning resources, standards, safeguarding, IT accessibility, timeliness of user access setup, user support, user data protection, platform maintenance and troubleshooting, and in-year deadlines – in order to maximise the conversion rate from Student user logins to Active students, and thus to make them eligible for payment. 

1.3 Service summary. The Supplier will provide to the Customer:

1.3.1 Fully online learning resources for the qualifications specified in Schedule 2, with the quality and contents of the learning resources to be of such standard that enables effective teaching, learning and successful completion of these qualifications. 

1.3.2 Corresponding number of Student user licences to enable the Customer’s students the learning and achievement of the qualifications specified in Schedule 2.

1.3.3 Corresponding number of Staff user licences to enable the Customer’s staff the teaching, monitoring students’ progress, assessment of students’ attainment and providing feedback to the students, in relation to qualifications and at the volumes specified in Schedule 2 – at no extra cost to the Customer.

1.3.4 Full access to and functionality of the online platform at least 99.9% of the time in any calendar month, including but not limited to 3rd line IT support, customer / technical service support, user training, platform hosting and platform system updates to maintain full functionality, and user-relevant documents and manuals such as the Operating Manual – at no extra cost to the Customer.




1.4 Delivery and acceptance

1.4.1 The Supplier shall make the Software available electronically to the Customer via the Domain Name, such access to be granted by the Supplier on or as soon as reasonably practicable after the date that this Agreement has been signed by both parties.

1.4.2 The Customer shall have a period of 7 days from the date that the Software is first made available to the Customer (“Acceptance Testing Period”) within which to test whether the Software operates in accordance with the Operating Manual (“Acceptance Testing”).

1.4.3 The Customer shall notify the Supplier within the Acceptance Testing Period if the Software does not operate in accordance with the Operating Manual, in which case the Supplier shall correct any such errors at the Supplier’s cost and the Acceptance Testing procedure shall be repeated (with any subsequent Acceptance Testing Period beginning on the date that the relevant revision of the Software is made available to the Customer).

1.4.4 The Customer shall be deemed to have accepted the Software on the earlier of: 

1.4.4.1 The Customer or any User commencing operational use of the Software;
1.4.4.2 on expiry of the first or any subsequent Acceptance Testing Period if the Customer has not notified the Supplier that the Software does not operate in accordance with the Operating Manual during the relevant Acceptance Testing Period.


1.5 Warranties. The Supplier warrants that:

1.5.1 It shall provide the Services with reasonable care and skill; and.

1.5.2 It shall endeavour to repair any Software issues within timescales and to standards outlined in sections 3.8 and 3.9 below; and

1.5.3 It will provide user training to person or persons identified by the Customer no later than one day before the commencement of the Acceptance period, at a time mutually agreed with the Customer; and any refresher user training thereafter, if required by the Customer; this to be required no more than 1 hour per month for the duration of this Agreement unless agreed otherwise – at no extra cost to the Customer; and

1.5.4 The Software will possess materially the same functionality as set out in the Operating Manual during the Term. Subject to clause 6.2, if during the Term the Customer notifies the Supplier in writing of any defect or fault in the Software in consequence of which the Software fails to possess materially the same functionality as set out in the Operating Manual, the Supplier shall, at the Supplier’s option, do one of the following:

1.5.4.1 repair the Software;
1.5.4.2 replace the Software; or
1.5.4.3 terminate this Agreement by giving notice in writing to the Customer and refund any part of the Charges paid by the Customer as at the date of termination (less a pro rata sum in respect of the period prior to the date of termination) upon the Customer’s access to the Software being removed, provided that, as soon as reasonably practicable, the Customer shall give the Supplier notice of any breach of either warranty contained in clauses 6.1.1 and 6.1.2 above and supply the Supplier with all information reasonably required by the Supplier in order for the Supplier to resolve the issue, including but not limited to a documented example of any defect or fault or sufficient information to enable the Supplier to re-create the defect or fault. 

1.5.5 The warranty in paragraph 3.4.2 above shall not apply to any defect or failure which arises wholly or partly as a result of:
1.5.5.1 the Customer, or anyone acting with the authority of the Customer, having amended the Software or used the Software negligently, other than in accordance with the terms of this Agreement or for a purpose or in a context other than the purpose or context for which the Software was designed or in combination with any other software not provided by the Supplier; or
1.5.5.2 the Software being operated by any User who has not received appropriate training in the use of the Software; or
1.5.5.3 the Software being accessed using or in connection with equipment or products which have not been provided or approved by the Supplier or which are not suitably configured; or
1.5.5.4 the use of a non-current release of the Software/



1.5.6 The Supplier does not warrant that the use of the Software will be uninterrupted or error-free and the Customer acknowledges and agrees that the Supplier shall have no liability in the event that any interruptions or errors occur or any of the Supplier’s systems, servers and equipment from time to time become inoperative or only partly operational as a consequence of mechanical breakdown, maintenance, hardware or software upgrades or faults in communication systems (including but not limited to the Internet). 

1.6 Data Protection (to be read in conjunction with Clause 8): 

1.6.1 The Customer and the Supplier acknowledge that for the purposes of the Data Protection Act 1998, the Customer is the Data Controller and the Supplier is the Data Processor in respect of any Personal Data. 

1.6.2 The Supplier shall process the Personal Data only in accordance with the Customer’s instructions from time to time and shall not process the Personal Data for any purpose other than those expressly authorised by the Customer. 

1.6.3 Each party warrants to the other that it will process the Personal Data in compliance with all applicable laws, enactments, regulations, orders, standards and other similar instruments.

1.7 Support services 
The Supplier shall provide the following support in respect of the Software:

· back-up the Customer Data electronically overnight;
· a monthly meeting to review issues, system performance and agree schedule maintenance upgrades (as part of the Customer’s monthly meeting with the Supplier);
· logging and management of support calls raised by the Customer (whether by telephone or email) based on Priority Levels/Service Levels (see table below); 
· access for the Customer to the Supplier’s support/issue tracking portal’ 
· scheduled maintenance releases where necessary (no additional charge);
· and support with “How do I?” type issues – answering general queries, training related requests – where those issues cannot reasonably be resolved internally bv the Customer.

1.8 Service Levels
1.8.1 Front line “Level 1 Support” for the Customer’s end Users shall be provided by the Customer. Requests from end Users for general help and assistance should be directed to an appropriately trained member of the Customer’s staff. The Customer shall resolve basic questions and enquiries from end Users internally.

1.8.2 The Supplier will provide “Level 2 Support” to the Customer and the Customer should contact the Supplier via the support portal where the Customer reasonably suspects there is an underlying issue or bug with the Software. The Supplier will provide an initial response within the response time windows stated in the table in 3.7.4 between 9:00 – 17:00, Monday – Friday excluding public holidays. 

1.8.3 The Customer shall log all requests for support with the Supplier via the Supplier’s support portal or other contact means as advised by the Supplier. The Customer should include details of the problem and a screenshot where appropriate.

1.8.4 Issues will be allocated a Priority Level by the Supplier as indicated in the table below. The table also shows Response Times. These are defined as: Response Time – the Supplier will aim to respond to the initial request for support from the Customer within the response time indicated in the table below. That response will either be via email or phone and will be an acknowledgement of the issue and confirmation that work to resolve it has started. Nothing in this Agreement shall guarantee that any request for support shall be resolved within any of the Response Times set out below.


	Priority Level
	Definition
	Response Time

	Priority 1
	System doesn’t function and a solution is needed.
Indicators include: 
· High visibility
· Large number Users affected
· Major component no available for use (for all Users)
· Many or major files lost
· Major loss of functionality
	30 minutes

	Priority 2
	A serious problem which, whilst unresolved, causes major problems in operation of the system for many Users.
Indicators include: 
· Moderate visibility
· Moderate to large number Users affected
· Seriously slow response times
· Serious loss of functionality
· Limited use of product or component for one or more roles of Users
	30 minutes

	Priority 3
	A moderate problem that, whilst not serious, does need to be resolved.
Indicators include: 
· Low to medium visibility
· Low User impact
· Limited use of product or component 
· Single client device affected
· Minimal loss of functionality
	1 day

	Priority 4
	Shall mean a minor fault that does not impact upon the Software.
	1 day

	Priority 5
	Shall mean a fault that does not materially impact upon the Software, including a software fix that may be uneconomical to resolve.

Priority 5 shall also include a Software fault beyond the Supplier’s direct control.
	




1.9 Support Notes 

1.9.1 Where, upon investigation, there is no fault found these calls shall be logged as “No fault”.

1.9.2 The Supplier and the Customer shall meet every month to review the support arrangements and the list of outstanding support calls. Each such review shall be conducted during the relevant monthly meeting between the parties.

1.9.3 From time to time the Supplier may make scheduled maintenance updates to the Software or the Software hosting infrastructure. Whenever possible these will happen outside Working Hours and the Supplier will endeavour to keep system downtime to a minimum. It will be the responsibility of the Customer to inform its end Users of any scheduled system upgrade notified to the Customer by the Supplier.

1.9.4 Work to resolve Priority 1 & 2 issues will start as soon as is reasonably possible even where the issue occurs outside of Working Hours.
1.9.5 When it becomes clear to the Supplier that a Priority 1 issue cannot be resolved within one Working Day the Supplier may elect to move the Software onto the Supplier’s Disaster Recovery system (if that will resume the availability of the Software). The Supplier will notify the Customer in the event that this may be necessary.

1.9.6 Where the Supplier elects to move the Software onto the Supplier’s Disaster Recovery system in accordance with paragraph 2.5 of this Schedule 2, the Supplier will move the Software onto the Disaster Recovery system as quickly as possible so that there is minimum loss of service. The Supplier will also work to resolve the underlying issue with the live service (or infrastructure) in parallel.

1.9.7 In the event of there being any interruptions to service due to scheduled maintenance upgrades, a notice will be displayed on the live site notifying end Users that an upgrade is in progress together with an indication of the likely length of the interruption.

1.9.8 When reasonably possible the Supplier will use a web page to notify the Customer’s end Users of a loss in service due to technical problems.


1.10 Platform use monitoring 

1.10.1 The Supplier will provide the platform use data in an agreed format to the Customer on a monthly basis unless agreed otherwise.

1.11 The delivery profile and in-year deadlines 

1.11.1 The Supplier will deliver all services as per this Agreement by dates and to the volume specified in the delivery profile in Schedule 2 and will be subject to milestone reconciliations.

1.11.2 The delivery profile will be confirmed as soon as practicable, typically at the start of the academic year and will cover approximately 80 Active students - each using the online platform to study a succession of three different qualifications – and a corresponding number of Staff user licences to enable teaching, monitoring and assessment of the students. .

1.11.3 The delivery profile will potentially be frontloaded or backloaded depending on customer needs.

The general principle is that all services in relation to the online platform must be delivered by the Supplier by such a date to enable all students complete their studies well before 30 June 2022. 


B. In addition to obligations specified elsewhere in this Agreement, the Supplier and the Customer will adhere to the following to enable the Supplier meet the service levels required: 

1.12 Conversion to Active students

1.12.1 The Customer will not pay for any Student user licences that did not become Active students.

1.12.2 The Customer will be responsible for ensuring that students log on to the online platform in a timely manner once their user access has been set up. This should normally be within 5 working days.

1.12.3 The Customer will inform the Supplier within 42 calendar days of any Student user licences that were not converted into Active students, in writing and with the reason for non-conversion (this will typically be a student withdrawal). 


1.13 Communications and meetings 

1.13.1 Each party with respond to the other party’s communications within 5 working days, and within 2 working days for any communications that include “Urgent” in the communications title.

1.13.2 Meetings will take place face to face or online (such as via MS Teams), as agreed by both parties and as practicable. Both parties will ensure that they have appropriate IT equipment to ensure an effective running of online meetings.


1.13.3 The Customer will set up, and agree with the Supplier, a draft meeting schedule for Operational and Review meetings for the contract year, to be in place no later than 1 calendar month from the contract being signed. 

The monthly Operational meetings will include reconciliation of milestones (further details of milestones are specified in Schedule 2), as well as review of general progress to target and of student and employer feedback regarding the quality of service.

The formal Review meetings will take place at least once a term but the frequency may be increased in the event of any issues emerging.

1.13.4 Both parties will keep the other party apprised of staff changes and staff contact details within 5 working days of the change occurring.
[bookmark: _Ref464666743][bookmark: _Ref464666744][bookmark: _NN1598]SCHEDULE 4 
[bookmark: _Toc79597529]Change Control Procedure	
1. [bookmark: _Ref290045738]If the Customer wishes to request a Change, its Contract Manager will give written notice of the requested Change to the Supplier’s Contract Manager
If the Customer requests a Change in accordance with paragraph 1, the Supplier will prepare within 10 Business Days of the request two copies of a Change Control Notice substantially in the form of the appendix to this Schedule 4 (“CCN”).
Each CCN will contain:
the title of the Change;
the date of the request for the Change;
the reason for the Change;
full details of the Change including any specifications;
the price, if any, of the Change;
a timetable for implementation of the Change;
a schedule of payments if appropriate;
details of the impact, if any, of the Change on other aspects of this Agreement and the Services including:
the Charges; and
contract terms;
the date of expiry of validity of the CCN; and
provision for signature by the Supplier and by the Customer.
Following receipt by the Customer of the CCN the parties will discuss the CCN. The Supplier will not unreasonably withhold its agreement to any Change.
No Change will be effective unless and until the relevant CCN is signed by or on behalf of each party.
If a CCN is not signed by or on behalf of each party on or before the date of expiry of validity of that CCN then it will automatically expire.
If a CCN is signed by or on behalf of each party on or before the date of expiry of validity of that CCN then the Supplier will implement the Change in accordance with the terms of the CCN and the Customer will perform any obligations imposed on it in the CCN in accordance with the terms of the CCN or (if applicable) the relevant provisions of this Agreement, including the payment of any charges and/or any increase to the Charges.
Until such time as a Change is agreed in accordance with this Change Control Procedure, each party will continue to perform its obligations under this Agreement in compliance with the terms and conditions of this Agreement without taking account of the requested Change.
[bookmark: _Ref403656205]Where the Customer requests a Change, the Supplier will be responsible for its own costs and expenses of evaluating the request and preparing the CCN.
[bookmark: _Ref520896734][bookmark: _Ref520896735][bookmark: _NN1599]SCHEDULE 5 
Agreement Personal Data
[bookmark: _Toc79597530]In addition to the Data Protection and Data Processing requirements of this contract, the Customer may also ask that the Supplier and the Customer sign a separate Data Sharing Agreement document, the format of which will be agreed by both parties as part of due diligence prior to contract signature.	
	Subject matter of Processing
	1. Student personal data
2. Customer staff personal data


	Duration of Processing
	Estimated one Academic Year max., from the commencement of this Agreement (start date [to be confirmed]) to (end date) [to be confirmed])


	Nature of Processing
	1. Collecting student information electronically, keeping it on the platform supplied by the Supplier and used by the Customer and exporting some of the information into reports. 

2. Sharing student and staff data with appropriate personnel at the chosen work placement, in accordance with data protocols requested by, and agreed with, the Customer.



	Purpose of Processing
	
1. Arranging IT access for students and staff for programmes specified in Schedule 2 to enable use of online learning materials, teaching, learning, monitoring and assessment.



	Type of Personal Data
	[to be finalised depending on online platform structure but is likely to include]
 [Students]: Name, date of birth, E&D categories (gender, LDD), address, telephone, email address, educational data (, current programme of enrolment).




	Categories of Data Subject
	Student / Staff / Customer





APPENDIX 
Form of Change Control Notice

	Change Request Number
	[UNIQUE ID NUMBER OF REQUEST]

	Title of Change
	[TITLE OF CHANGE]

	Originator:
	[NAME OF INDIVIDUAL]

	Originator’s Organisation:
	Croydon College

	Date of Notice:
	

	Proposed Change:
	[DESCRIBE CHANGE, INCLUDING ANY SPECIFICATIONS]

	Reasons for Change:
	[DESCRIBE RATIONALE FOR CHANGE]

	Timetable for implementing Change: 
	[INCLUDE TIMETABLE, SEPARATE DESCRIPTION OF IMPACTS AND PAYMENT PROFILE]

	Price of Change and schedule of payments:
	

	Impact of the implementation of the Change:
	[DESCRIBE IMPACT OF IMPLEMENTATION OF THE CHANGE, INCLUDING ON SERVICES, [PROJECT PLAN,] CHARGES]

	Amendments required to the Agreement:
	[DESCRIBE NECESSARY CHANGES]

	Date of expiry of validity of Notice
	

	Signature of the Supplier:
	
	Date:

	Signature of the Customer:
	
	Date:
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