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THIS AGREEMENT is made on                                        dd/mm/yyyy 

BETWEEN:

(1) NATIONAL INSTITUTE FOR HEALTH AND CLINICAL EXCELLENCE of Level 1 A City Tower Piccadilly Plaza, Manchester M1 4BT (“NICE”); and

(2)  [Insert details] (the “Contractor”).

IT IS AGREED AS FOLLOWS

1 DEFINED TERMS AND INTERPRETATION 

In this Agreement the words and expressions below will be interpreted to have the meanings adjacent to them:-

1.1 “Affected Party” means, in the context of Clause 33 the Party whose obligations under the Agreement have been affected by the Force Majeure Event.

1.2 "Agreement" means this agreement between NICE and the Contractor including the Annexes.

1.3 "Agreement Period" means (subject to earlier termination in accordance with its terms or by operation of law) the duration of the Agreement, starting on the Commencement Date.

"Agreement Price" means the monies payable by NICE or any Beneficiaries to the Contractor for the provision of the Project as set out in 

1.4 ANNEX 
6. In the absence of agreement by the Parties to the contrary, the Agreement Price shall be inclusive of all taxes, duties, expenses and disbursements save for VAT (if applicable) and shall include the costs of all equipment and materials including uniforms, training and radio-equipment supplied by the Contractor, all travelling expenses involved and all royalties, licence fees or similar expenses in respect of the making, use or exercise by the Contractor of any Intellectual Property or Intellectual Property Rights for the purpose of performance of the Agreement.  

1.5 “Agreement Standard” means such standard as complies in each and every respect with all relevant provisions of the Agreement.

1.6 "Authorised Officer" means a person designated as such by NICE from time to time as notified in writing to the Contractor to act as the representative of NICE for all purposes connected with the Agreement, including any authorised representative of such person. 

1.7 “Background Intellectual Property” means all Intellectual Property, other than Foreground Intellectual Property, which is owned by, proprietary to or licensed to either Party and which is used, sub-licensed or contributed by that Party in the performance of or in connection with this Agreement.  

1.8 "Beneficiary" means any or all of:

1.8.1 the Department of Health and all agencies thereof;

1.8.2 the Secretary of State for Health;

1.8.3 any body replacing or providing similar or equivalent services to the above; 

1.8.4 any statutory successor to any of the above;

and "Beneficiaries" shall be construed accordingly.

1.9 “Commencement Date” means. [Insert details]
1.10 "Confidential Information" means any and all information, data and material of any nature which one Party may receive or obtain from the other Party or the other Party’s agents in connection with the operation of the Agreement or otherwise relating in any way to the business, operations and activities of the other Party and (in the case of NICE) any Beneficiaries, their employees, consultants, patients (including the identity, clinical conditions and treatment of patients), agents and/or any other person with whom the other Party has dealings.

1.11 "Convictions" means other than in relation to minor road traffic offences, any previous or pending prosecutions, convictions, cautions and binding-over orders (including any spent convictions as contemplated by Section 1(1) of the Rehabilitation of Offenders Act 1974 by virtue of the exemptions specified in Part II of Schedule 1 of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975 (SI 1975/1023) or any replacement or amendment to that Order).

1.12 "Costs" includes costs, charges, outgoings and expenses of every description.

1.13 "Deliverable" means any data, report, drawing, specification, design, invention, plan, program, document, agreement, and/or other material (whether audible, in writing or otherwise) produced by or to be produced by or acquired by or to be acquired by the Contractor in the course of the performance of the Project including, for the avoidance of doubt, anything more specifically set-out in ANNEX 1.

1.14 "Dispute Resolution Procedure" means the procedure set out in Clause 22.

1.15 “Force Majeure Event” means one or more of the following (limited, where the Affected Party is the Contractor, to the extent that it is not attributable to the Contractor or the Contractor’s staff): war, civil war (whether declared or undeclared), riot or armed conflict; radioactive, chemical or biological contamination; pressure waves caused by aircraft or other aerial devices travelling at sonic or supersonic speed; acts of terrorism; explosion; fire; flood; extraordinarily severe weather conditions which are both unforeseen and for which precautions are not customarily taken by prudent business organisations so as to avoid or mitigate the impact thereof; industrial action which affects the provision of the Project, but which is not confined to the workforce of the Contractor or is site specific; pestilence; the actions of governmental authorities to the extent that such actions are implemented either pursuant to emergency powers or otherwise outside the usual course of governmental business; or Act of God. Provided that such an event is beyond the reasonable control of the Party in question and could not have been avoided or mitigated by the exercise of all reasonable care by that Party and further provided that such event materially affects the ability of the Party seeking to rely upon it to perform its obligations under the Agreement.

1.16 “Foreground Intellectual Property” means any Intellectual Property that is created or results from or is generated under or arises or is obtained pursuant to (or as a result of) this Agreement, whether or not included or incorporated in any product, prototype, document, drawing, or any other information, data or item that the Contractor has agreed to produce in the course of this Agreement and including, but not limited to, the Deliverables.

1.17  “NICE” means the National Institute for Health and Care Excellence of Level 1 A City Tower Piccadilly Plaza, Manchester M1 4BT, a Non Departmental Public Body.

1.18 "Insolvent" means:

1.18.1 if the Contractor is an individual, that individual or where the Contractor is a partnership, any partner(s) in that firm becomes bankrupt or shall have a receiving order, administration order or interim order made against him, or shall make any composition or scheme of arrangement with or for the benefit of his creditors, or shall make any conveyance or assignment for the benefit of his creditors, or shall purport to do so, or any application shall be made for sequestration of his estate, or a trust deed shall be granted by him for the benefit of his creditors;

1.18.2 if the Contractor is a company, the passing by the Contractor of a resolution for its winding-up or the making by a court of competent jurisdiction of an order for the winding-up of the Contractor, or the dissolution of the Contractor, or if an administration order is made (or an administrator or administrative receiver is appointed) in relation to the Contractor or the appointment of a receiver over, or the taking possession or sale by an encumbrancer of any of the Contractor's assets, or if the Contractor makes an arrangement with its creditors generally or makes an application to a court of competent jurisdiction for protection from its creditors generally or documents are filed with the Court for the appointment of an administrator or notice of intention to appoint an administrator is given by the Contractor or its directors or by a qualifying floating charge holder (as defined in paragraph 14 of Schedule B1 to the Insolvency Act 1986) or circumstances arise which entitle the Court or anyone else to appoint a receiver, manager, administrator or administrative receiver or which would entitle the Court to make a winding-up or bankruptcy order or the Contractor takes or suffers any action analogous to any of the above in consequence of debt; 

1.18.3 if the Contractor is an organisation/body other than a company, any event which is analogous to any of the above; and 

1.18.4 any event in any jurisdiction other than England and Wales which is analogous to any of the above.

1.19 "Intellectual Property" means any and all patents, trade marks, service marks, domain names, registered designs, utility models, applications for and the right to make applications for any of such rights, inventions, Know-How (as defined below), Confidential Information, unregistered trade marks and service marks, trade and business names, including rights in any get-up or trade dress, copyrights, (including rights in computer software and in websites) unregistered design rights and other rights in designs and rights in databases, subsisting anywhere in the world; the right for the maker of a database to prevent extraction or reutilisation or both of the whole or a substantial part of the content of that database, as described in Directive 96/9/EC on the legal protection of databases; rights under licences, consents, orders, statutes or otherwise in respect of any rights of the nature specified in this definition "Intellectual Property"; and rights of the same or similar effect or nature as or to those above in each case in any jurisdiction.

1.20 "Intellectual Property Right" includes the right to exploit any Intellectual Property or any right which is similar or analogous to any Intellectual Property; any moral right; any licence, right or interest of any kind arising out of or granted or created in respect of any Intellectual Property; any right to bring an action for passing off or any similar or analogous proceeding.

1.21 "in writing" shall be interpreted to include any document which is recorded in manuscript, typescript, any electronic communication as defined in Section 15 of the Electronic Communications Act 2000 but excluding mobile telephone text messages.

1.22 "Know How" means all information not publicly known which is used or required to be used in or in connection with the Project existing in any form (including, but not limited to, that comprised in or derived from engineering, chemical and other data, specifications, formulae, experience, drawings, manuals, component lists, instructions, designs and circuit diagrams, brochures, catalogues and other descriptions) and relating to the design, development, manufacture or production of any products; the operation of any process; the performance of any Project; the selection, procurement, construction, installation, maintenance or use of raw materials, plant, machinery or other equipment or processes; the rectification, repair or service or maintenance of products, plant, machinery or other equipment; the supply, storage, assembly or packing of raw materials, components or partly manufactured or finished products; quality control, testing or certification of any person.

1.23 "Loss" includes losses, liabilities, claims, Costs, charges and outgoings of every description (including legal expenses), compensation payable under contracts with Contractor and/or customers, loss of normal operating profits, loss of opportunity, loss of goodwill, loss of reputation, loss of revenue from related contracts and pure economic loss.

1.24 “Party” means any party to the Agreement individually and “Parties” refers to all of the parties to the Agreement collectively.  A Party shall include all permitted assigns of the Party in question.  All persons who are not a Party to the Agreement are third parties.

1.25 "person" includes any individual, partnership, firm, trust, body corporate, government, governmental body, authority, agency, unincorporated body of persons or association and a reference to a person includes a reference to that person's successors and permitted assigns.

1.26 "Personal Data" means data as defined by the Data Protection Act 1998 which relates to a living individual who can be identified from such data, and/or from such data and other information which is in the possession of, or is likely to come into the possession of the Contractor and includes any expression of opinion about an individual and any indication of the intentions of the Contractor or any other person in respect of an individual.

1.27 “Review Project” means the research project to be delivered by the Contractor pursuant to, and in accordance with, the Specification.

1.28 “Replacement Supplier” means any contractor engaged to replace the Contractor or any sub-contractor of the Contractor.

1.29 “Senior Lead” means  [Insert details] who is a senior representative of the Contractor nominated by the Contractor as the duly authorised representative of the Contractor for all purposes connected with the Agreement or such replacement as shall be agreed in advance with NICE.

1.30 "Specification" means the description of the Project together with (where applicable) a brief description of Deliverables (to be provided pursuant to such Project) as collectively referred to and set out in ANNEX 1 and in any appended Memorandum of Agreement.

1.31 “TUPE” means the Transfer of Undertakings (Protection of Employment) Regulations 1981 and Council Directive 2001/23/EC on the approximation of the laws of the Member States relating to the safeguarding of employees rights in the event of transfer of undertakings, businesses or parts of undertakings of businesses. 

1.32 In this Agreement all references to any statute or statutory provision shall be deemed to include references to any statute or statutory provision which amends, extends, consolidates or replaces the same and shall include any orders, regulations, codes of practice, instruments or other subordinate legislation made there under and any conditions attaching thereto.  Moreover, where relevant, references to English statutes and statutory provisions shall be construed as references also to equivalent statutes, statutory provisions and rules of law in other jurisdictions.

1.33 Any headings to Clauses, together with the front cover and the Index are for convenience only and shall not affect the meaning of the terms and conditions of this Agreement.  Unless the contrary is stated references to Clauses shall mean the clauses of this Agreement.

1.34 Unless otherwise expressly defined in this Agreement, the words used in this Agreement shall bear their natural meaning. 

1.35 Where a term of this Agreement provides for a list of items following the word "including" or "includes" then such list is not to be interpreted as being an exhaustive list.  Any such list shall not be treated as excluding any item which might have been included in such list having regard to the context of the contractual term in question.  The ejusdem generis principle is not to be applied when interpreting the terms and conditions of this Agreement.  General words are not to be given a restrictive meaning where they are followed by examples intended to be included within the general words.

1.36 In this Agreement, words importing any particular gender include all other genders. 

1.37 In this Agreement, words importing the singular only shall include the plural and vice versa.

1.38 In this Agreement “staff” and “employees” shall have the same meaning.

1.39 Subject to the contrary being stated expressly or implied from the context in this Agreement, all communication between the Parties shall be in writing.

1.40 All monetary amounts are expressed in pounds sterling but in the event that pounds sterling is replaced as legal tender in the United Kingdom by a different currency then all monetary amounts shall be converted into such other currency at the rate prevailing on the date such other currency first became legal tender in the United Kingdom.

1.41 Except where an express provision of this Agreement states the contrary, each and every obligation of a Party under the terms and conditions of this Agreement is to be performed at that Party's cost.

1.42 Any reference to a Party "procuring" another person to act or omit to act in a certain manner shall mean that the Party so procuring shall be liable for any default on the part of the person acting or omitting to act in that manner.  For the avoidance of doubt, where an obligation expressly or impliedly imposes an obligation, restriction or requirement on the Contractor or any sub-contractor or representative of the Contractor, the Contractor shall procure that the sub-contractor or representative (as appropriate) shall comply with such obligation, restriction or requirement. 

1.43 All references to the Agreement include (subject to all relevant approvals) a reference to the Agreement as amended, supplemented, substituted, novated or assigned from time to time.

1.44 If at any time the Contractor becomes aware of any act or omission or any proposed act or omission by NICE or by any member, official or employee of NICE which prevents or hinders or may prevent or hinder the Contractor from performing the Project in accordance with the Agreement then the Contractor shall immediately inform the Authorised Officer of that fact.  For the avoidance of doubt, the Contractor’s compliance with this Clause shall not in any way relieve the Contractor of any of its obligations under the Agreement.

2 AGREEMENT
2.1 In consideration of NICE agreeing to pay the Agreement Price to the Contractor in accordance with the terms of this Agreement the Contractor undertakes to perform the Project in the manner as to quality, type and price specified in ANNEX 1, ANNEX 6 and in accordance with the terms and conditions of the Specification as provided within Annex, 1 any Memorandum of Agreement and ANNEX 2 and ANNEX 3. 

2.2 Except for Clauses 3.3, 3.6, 11, 13, 15, 19, 20, 25, 26.4, 26.7 and 27  which shall continue after this Agreement terminates, this Agreement shall begin on the Commencement Date and end on the  [Insert details] or such date that the Project is completed.

2.3 The payments for the Project are fixed and no further payments shall be made by NICE.

3 OBLIGATIONS OF THE CONTRACTOR
3.1 The Project

3.1.1 The Contractor shall carry out the Project to a quality acceptable to NICE and in accordance with:

(i) the terms of this Agreement (including, but not limited to, the Annexes); 

(ii) all applicable UK and European laws and regulations; and

(iii) the policies, rules, procedures and quality standards of NICE (as amended from time to time).

(NICE shall supply copies of all applicable policies, rules, procedures and quality standards of NICE in order to allow the Contractor to comply with this Clause.)

3.1.2 No changes to the Project shall be permitted without the written consent of NICE.

3.1.3 Time shall be of the essence with regard to the obligations of the Contractor under the Contract.

3.1.4 The Contractor will ensure that the Project will be performed by a multi-disciplinary group of appropriately experienced, qualified and trained personnel (with reference to relevant stakeholders) with all due skill, care and diligence.
3.1.5 The Contractor shall provide at its own expense all staff, equipment, tools, appliances, materials or items required for the provision of the Project to the Agreement Standard.

3.1.6 The Contractor will immediately notify NICE of any actual or potential problems (including, but not limited to, industrial action) that might affect their ability to provide the Project.

3.1.7 The Contractor will be responsible for providing and maintaining performance of the Project to the Agreement Standard at all times and will ensure continuity of performance (at no extra cost to NICE) in accordance with the Specification.

3.2 Instructions

3.2.1 The Contractor shall comply fully with the instructions of this Agreement and the instructions of the Authorised Officer required to implement its terms.

3.3 Financial Control

3.3.1 The Contractor shall keep accurate books, records and accounts in respect of the Project (in accordance with sound and prudent financial management) and, if requested in writing by NICE, shall (at NICE’s expense) have them certified by a professional firm of auditors.

3.3.2 The Contractor shall permit NICE to inspect and take copies of any books, records and accounts that NICE may require in relation to this Agreement.  If, at NICE’s request, the Contractor undertakes any copying on behalf of NICE NICE will be responsible for the responsible costs of such copying.

3.3.3 For the purpose of:

(i) the examination and certification of NICE’s accounts; or

(ii) any examination pursuant to section 6(1) of the National Audit Act 1983 or any re-enactment thereof of the economy, efficiency and effectiveness with which NICE has used its resources;

the Controller and Audit General and NICE or its auditors may examine such documents as he may reasonably require which are owned, held or otherwise within the control of the Contractor and may require the Contractor to produce such oral or written explanation as he considers necessary. For the avoidance of doubt it is hereby declared that the carrying out of an examination under Section 6(3)(d) of the National Audit Act 1983 or any re-enactment thereof in relation to the Contractor is not a function exercisable under this Agreement.

3.4 Communication between NICE and Contractor
3.4.1 The Contractor shall ensure that all communications with NICE concerning the Project shall only be between the nominated representatives of both Parties, that is, the Authorised Officer, and the Senior Lead.

3.4.2 The Contractor shall attend meetings with NICE when NICE, acting reasonably, considers it appropriate.

3.5 Governance

3.5.1 The Contractor shall ensure that their affairs as they relate to the performance of the Project are at all times conducted in accordance with sound principles of governance.

3.6 Laws and Regulations

3.6.1 The Contractor shall adhere to all laws and regulations relating to the performance of the Project. In particular the Contractor shall adhere to all Health and Safety, employment, and environmental legislation.

3.6.2 The Contractor shall comply with the Data Protection Act 1998 (“the DPA”) and any subsequent replacements or amendments for the time being in force.

3.6.3 The Contractor shall comply with the eight Data Protection principles set out in the DPA.  In particular, the Contractor agrees to comply with the obligations placed on NICE by the seventh data protection principle ("the Seventh Principle") set out in the DPA, including (but not limited to) the following:

(i) to maintain technical and organisational security measures sufficient to comply at least with the obligations imposed on the NICE by the Seventh Principle;

(ii) to take reasonable steps to ensure the reliability of any of the Contractor’s employees who have access to Personal Data;

(iii) only to process Personal Data for and on behalf of NICE solely in accordance with the instructions of NICE and in compliance with this Agreement and the DPA; and

(iv) to allow NICE to audit the Contractor’s compliance with the requirements of this Clause 3.6.3 on reasonable notice and/or to provide NICE with evidence of its compliance with the obligations set out in this Clause 3.6.3.

3.6.4 The Contractor warrants that any consents required from any individual under the DPA or any other law in relation to any transfer to NICE of Personal Data have been (or will be) obtained and are adequate and appropriate to enable NICE to process such data as it considers reasonably appropriate.

3.6.5 The Contractor agrees to allow NICE to audit the Contractor's compliance with the requirements of this Clause 3.6 on reasonable notice and to provide NICE with evidence of its compliance with the obligations set out in this Clause 3.6.

3.6.6 The Contractor agrees to indemnify and keep indemnified NICE and any Beneficiary against all claims and proceedings and all liability, Loss, Costs and expenses incurred in connection therewith by NICE and any Beneficiary as a result of any claim made or brought by any individual or other legal person in respect of any Loss, damage or distress caused to that individual or other legal person as a result of the Contractor's unauthorised processing, unlawful processing, destruction of and/or damage to any Personal Data processed by the Contractor, its employees or agents in the Contractor's performance of the Agreement or as otherwise agreed between the Parties.

3.6.7 Both Parties agree to use all reasonable efforts to assist each other to comply with the DPA. For the avoidance of doubt, this includes the Contractor providing NICE and any Beneficiary with reasonable assistance in complying with subject access requests served on NICE and any Beneficiary under Section 7 of the DPA and the Contractor consulting with NICE and any Beneficiary prior to the disclosure by the Contractor of any Personal Data in relation to such requests.

3.6.8 The Contractor shall, and shall use reasonable endeavours to ensure that its employees or agents and/or sub-contractors shall, at all times, act in a way which is compatible with the Convention rights within the meaning of Section 1 of the Human Rights Act 1998.

3.6.9 The Contractor shall use all reasonable endeavours to assist NICE to comply with such obligations as are imposed on NICE by the Code of Openness in the NHS and the Freedom of Information Act 2000 (“FOIA”) including, but not limited to, providing NICE with reasonable assistance in complying with any Request For Information served on NICE under the FOIA. NICE shall use all reasonable endeavours to assist the Contractor to comply with such obligations as are imposed on the Contractor by the FOIA including, but not limited to, providing the Contractor with reasonable assistance in complying with any Request For Information served on the Contractor under the FOIA.

3.6.10 Taxation

3.6.10.1 Where the Contractor or Key Individuals supplied by the Contractor are liable to be taxed in the UK in respect of consideration received under this contract, the Contractor shall, and ensure that the Key Individuals shall, at all times comply with the Income Tax (Earnings and Pension) Act 2003 (ITEPA) and all other statutes and regulations relating to income tax in respect of that consideration.

3.6.10.2 Where the Contractor or Key Individuals are liable for National Insurance Contributions (NICs) in respect of consideration received under this contract, , the Contractor shall, and ensure that the Key Individuals shall, at all times comply with the Social Security Contributions and Benefits Act 1992 (SSCBA) and all other statutes and regulations relating to NICs in respect of that consideration.

3.6.10.3 NICE may, at any time during the term of this contract, request the Contractor to provide information which demonstrates: 

(a)
how the Contractor or the Key Individuals comply with clauses 3.6.10.1 and 3.6.10.2 above; or why

(b)
Clauses 3.6.10.1 and 3.6.10.2 are not applicable to the Contractor or the Key Individuals.

3.6.10.4 Where applicable, a request under clause 3.6.10.3 above may specify the information which the Contractor or the Key Individuals must provide and the period within which that information must be provided.

3.6.10.5 NICE may terminate this Contract if:

(a)
in the case of a request mentioned in clause 3.6.10.3 above:-

(i)
The Contractor or the Key Individuals fails to provide information in response to the request within twenty [20] days, or

(ii)
The Contractor or the Key Individuals provides information which is inadequate to demonstrate either compliance with clauses 3.6.10.1 and 3.6.10.2 above or why these clauses do not apply to either the Contractor or the Key Individuals;

(b)
in the case of a request mentioned in clause 3.10.6.4 above the Contractor fails to provide the specified information within twenty [20] days, or 

(c)
it receives information which demonstrates that, at any time when clauses 3.6.10.1 and 3.6.10.2 apply to the Contractor, the Contractor is not complying with those clauses.

3.6.10.6 NICE may supply any information which it receives under Clause 3.6.10.3 to the Commissioners of Her Majesty’s Revenue and Customs for the purpose of the collection and management of revenue for which they are responsible.

4 RESOURCES

4.1 The Agreement Price includes payment in full for all facilities and resources required by the Contractor to perform the Project in accordance with the Agreement.  Any facilities or resources needed or used by the Contractor to perform the Project shall be provided by the Contractor without additional cost to NICE.

4.2 The Contractor confirms its satisfaction of its abilities and experience in all respects to perform the Project pursuant to the Agreement to the reasonable satisfaction of NICE.

5 DELIVERABLES

5.1 Wherever the Project or the Specification require the Contractor to provide a Deliverable:

5.1.1 such Deliverable will be delivered in the form prescribed and in accordance with the Specification within annex 1 and the relevant Memorandum of Agreement.  If no such form is prescribed in the Specification, the Contractor will provide Deliverables in a professional form to the requirements (including as to time of delivery) notified to the Contractor by the Authorised Officer.  Any electronic documents or data sent to NICE by the Contractor pursuant to this Agreement shall be in Microsoft Office 2003 format (or such other format as NICE may specify from time to time); 

5.1.2 NICE may accept such Deliverable or reject it in its reasonable discretion on the grounds that such Deliverable is (in whole or in part) not of satisfactory quality and/or does not meet the brief set out in the Specification or the Agreement Standard; 

5.1.3 NICE will not reject any Deliverable (wholly or in part) without providing written reasons to the Contractor as to why such Deliverable has been rejected; 

5.1.4 any dispute as to whether NICE has exercised its right to reject any Deliverable reasonably shall be resolved by the Dispute Resolution Procedure; and 

5.1.5 any Deliverables which are rejected shall be replaced by the Contractor (at no extra charge to NICE) by Deliverables which are reasonably satisfactory to the Authorised Officer. In case of any dispute as to whether NICE has exercised its right to reject any Deliverable reasonably, the Contractor shall not be obliged to replace such Deliverable unless and until the dispute has been resolved in NICE’s favour.

5.2 The Contractor warrants that, so far as it is aware having made its usual enquiries, the information in the Deliverable is complete and accurate as at the date upon which it is delivered to NICE or, as the case may be, any Beneficiary and that the Deliverable does not contain any data or statement which gives rise to any liability on the part of NICE or, as the case may be, any Beneficiary following publication of the same.

5.3 In the event that the Contractor becomes aware that the information or data contained in the Deliverable ceases to be complete and accurate during the Agreement Period, the Contractor shall promptly notify NICE or, as the case may be, any Beneficiary in writing of any modification or addition to or any inaccuracy or omission in the Deliverable.

5.4 The Contractor shall provide NICE with a licence to use all right, title and interest in all and any Deliverables and any Intellectual Property Rights therein in accordance with Clause 11 below.
5.5 A Memorandum of Agreement shall be produced by NICE in relation to each new Deliverable to be undertaken by the Contractor and shall be submitted to the Contractor for approval in writing.  For the avoidance of doubt the Memorandum of Agreement scope and objectives are limited to the parameters of the work types given within the Specification. Upon the Contractor giving its approval in writing, the Memorandum of Agreement shall be deemed to be attached to ANNEX 1 and shall succeed all previous Memoranda attached to ANNEX1 insofar as the same have been completed in accordance with this Agreement.

5.6 Subject to NICE instructing the Contractor accordingly, the Contractor shall undertake 6 commissions concurrently.  For the avoidance of doubt, the parties may agree in writing to vary this clause.

5.7 For the avoidance of doubt if the Contractor declines to approve a commission which NICE has reasonable grounds to believe it should approve it shall be in material Default under this Agreement and, without prejudice to the Institute’s rights under clause 24 NICE may acting reasonably:

5.7.1 (a)
reduce the future workload available to the Contractor and review ANNEX 6; or

5.7.2 (b)
reduce the Contractor’s current workload and review the ANNEX 6

6 PERFORMANCE MEASUREMENT

6.1 In addition to any more specific obligations imposed by the terms of the Agreement, it shall be the duty of the Contractor to perform the Project to the Agreement Standard and to the reasonable satisfaction of the Authorised Officer.

6.2 The Contractor shall institute and maintain a properly documented system of quality control (which is and remains to the satisfaction of the Authorised Officer) to ensure that the Agreement Standard is met.

6.3 In addition to any other rights of NICE under the Agreement, the Authorised Officer shall be entitled to inspect the Contractor’s quality control system referred to in Clause 6.2 above.

6.4 During the Agreement Period, the Authorised Officer may inspect and examine the performance of the Project being carried out by the Contractor at any time on reasonable notice. The Contractor shall provide to NICE all such facilities (including, but not limited to, access to any staff or personnel involved in the delivery of the Project) as the NICE may require for such inspection and examination.  Where the Contractor requires that the Authorised Officer complies with any health and safety or security policies while carrying out any such inspection or examination the Contractor will notify the Authorised Officer of such policies at the time of the visit.  Following notification of the health and safety or security policies, the Authorised Officer will then comply with these policies to the extent that they are reasonable and do not frustrate the purposes of the inspection or examination.

6.5 The Contractor shall allow NICE and any person, firm or organisation authorised by NICE to have access to and to audit all records maintained by the Contractor in relation to the supply of the Project. The Contractor shall assist NICE or any party authorised by NICE (as the case may be) in the conduct of the audit.

6.6 If any part of any Project is found to be defective or different in any way from the Specification (as may be varied in accordance with Clause 21.1) or otherwise has not been provided to the Agreement Standard (other than as a result of a default or negligence on the part of NICE) the Contractor shall at its own expense re-perform the part of the Project in question (without additional remuneration therefore) within such time as the NICE may reasonably specify failing which NICE shall be entitled to procure performance of the defective part of the Project from a third party or to execute the tasks in question itself and to deduct or offset this cost against any payment due to the contractor.

6.7 If the performance of the Agreement by the Contractor is delayed by reason of any act or default on the part of NICE or, by any other cause that the Contractor could not have reasonably foreseen or prevented and for which it was not responsible, the Contractor shall be allowed a reasonable extension of time for completion of the Project so affected.

6.8 If required by NICE, the Parties shall co-operate in sharing information and developing performance measurement criteria with the object of improving the Parties’ efficiency. Any such agreements shall be fully recorded in writing by NICE as the case may be.

7 MONITORING AND REVIEW

7.1 The Contractor shall establish a team which will create internal administrative mechanisms to manage the delivery of the Project and compliance with the Agreement.  The Contractor will report to NICE (as defined within ANNEX 4) on the progress of the Project and the identification and management of risks (financial or otherwise) arising from or relating to the Project (including any sub-contracting arrangements).
7.2 The Contractor shall attend formal, minuted review meetings (each such meeting being a "Review"), as required by the Authorised Officer, to discuss NICE's levels of satisfaction in respect of the Project provided under the Agreement, compliance with the Agreement (including for the avoidance of doubt the Annexes) and to agree any necessary action to address areas of dissatisfaction.  Unless NICE indicates to the contrary, these Review meetings shall be chaired by NICE.  The Contractor will not obstruct or withhold its agreement to any such necessary action and will take all agreed actions or steps within the timescales reasonably specified by NICE or, if no timescales are specified, within a reasonable time.  Such Reviews shall take place at least quarterly (or more frequently if NICE requires).
7.3 The Review shall take place at a venue to be agreed between NICE and the Contractor but the Parties acknowledge that such venue will alternate between venues convenient for NICE and venues convenient for the Contractor.  The Parties will agree a standing agenda for such Reviews. 

7.4 NICE shall monitor the provision of the Project at its discretion.  To assist in this, the Contractor shall prepare a report showing the Milestones and detailing when previous Milestones have been achieved and the Contractor’s progress towards the achievement of the remaining Milestones (the “Progress Report” as given in annex 4).  The Progress Report will be updated and presented 10 working days prior to each quarterly Review meeting.  

7.5 The progress report shall follow the forms as set out in ANNEX 4 but in summary it shall include:

7.5.1 a detailed report on the progress of the Review Project;

7.5.2 a summary of the issues discussed review meetings and any related actions taken by the Contractor;

7.5.3 the Contractor’s adherence to the timetable (if any) as set out in the Specification (or the Milestones);

7.5.4 the finances of the Contractor in relation to the Project for the period covered by the report;

7.5.5 the risk register (which must be maintained by the Contractor) detailing all risks identified by the Management Team and details of how these were, or are to be, handled; and

7.5.6 a summary of any actions and decisions taken by the Contractor in relation to the Project which were not contemplated in the preparation of the Milestones.
7.5.7 Details against all Key performance indicators

7.5.8 Staff changes

7.5.9 Work undertaken in last quarter

7.5.10 Work to be undertaken in forthcoming quarter

7.5.11 Project plans

7.5.12 Continuous improvements  made

7.5.13 Man hours/resources and skills

7.6 The Contractor acknowledges that the submission and acceptance of such reports shall not prejudice any other rights or remedies of NICE under the Agreement.

7.7 Additional ad-hoc reports may from time to time be required by NICE, the production time for these will be agreed with the Contractor as they occur. The Contractor shall provide information in a format, medium and at times specified by NICE, relating to the performance of the Project as NICE may reasonably require. 

8 PAYMENT 

8.1 The only sums payable by NICE to the Contractor for the performance of the Project shall be the Agreement Price (paid in accordance with Annex 6) and upon acceptance of the Progress Report. All other Costs, charges, fees and expenses of whatever kind arising out of or in connection with the Agreement shall be the responsibility of the Contractor.

8.2 The Contractor shall send all invoices to NICE, T53 Payables 4545, Phoenix House, Topcliffe Lane, Wakefield WF3 1WE quoting the agreement number, the period to which the invoice relates and the services provided by the Contractor together with any other details that NICE may require. Alternatively the Contractor can register with Tradeshift http://tradeshift.com/supplier/nhs-sbs to send invoices electronically and have access to Tradeshift updates of the progress of invoices.
8.3 Subject to the due performance of the Contractor’s obligations (including, for the avoidance of doubt, Clauses 7.2 above and 8.4, 8.5 and 8.6 below) NICE will pay all invoices (by BACS or such other method that may be agreed) submitted by the Contractor in accordance with Annex 6 within 30 days of their receipt

8.4 Invoices sent to NICE shall be accurate and correct in all respects.

8.5 NICE reserves the unconditional right to withhold or deduct payment of invoices until the Project (and/or any Deliverables to which any invoices relate) is successfully concluded/completed to the satisfaction of NICE (acting reasonably) and NICE receives a copy of any Deliverable created as a result of the Project in a form acceptable to NICE (acting reasonably).

8.6 NICE shall be entitled to deduct from any monies due or to become due to the Contractor any monies owing to NICE from the Contractor.


8.7 In the event that the Agreement is varied under Clause 21 in such a way as to affect the Agreement Price and if agreement between the Parties cannot be reached on the adjustment to the Agreement Price within 3 months both Parties shall jointly act to resolve the dispute in accordance with Clause 22.

8.8 If the adjusted Agreement Price is not so agreed or certified until after such variation has taken effect, NICE shall continue to pay the Contractor at the rate current prior to the variation but shall pay to the Contractor or be entitled to recover from the Contractor as the case may be such sum if any as is equal to the difference between the amount which should have been paid in accordance with the adjusted Agreement Price and the amount which was actually paid.

9 STAFF AND RESOURCES

9.1 The Contractor shall be fully responsible in every way for the employment and conditions of service of all its staff and all consultants (whether part-time or full-time).

9.2 The Contractor shall exercise equal opportunity policies in its employment of staff and consultants.

9.3 NICE shall have the right to be consulted on which staff will be appointed to perform the Project.  The Contractor undertakes to NICE that any person assigned to the Project is an employee, consultant or student of the Contractor and that any such employee, consultant or student shall not be transferred from this assignment without the prior written consent of NICE, which consent shall not be unreasonably withheld or delayed.

9.4 The Contractor will employ sufficient employees to ensure that all parts of the Project are performed at all times and in all respects in complete conformity with the Specification. This will include, but not be limited to, the Contractor providing a sufficient reserve of trained and competent staff to perform the Project during staff holidays or absence due to sickness or voluntary absence. In relation to the Project, the Contractor will employ only such persons as are careful, skilled and experienced in the duties required of them, and will ensure that every such person is properly and sufficiently trained and instructed (at the Contractor's expense). 

9.5 The Contractor shall ensure that employees of appropriate levels of experience and expertise perform the Project to achieve cost efficiency.

9.6 The Contractor acknowledges that if it is ever the wish of the Contractor to change the Senior Lead, or its partners (and/or employees committed to provide the Project as provided for in the Specification) it shall if possible first give notice of such wish to the Authorised Officer explaining the reasons for such wish together with full details of any proposed replacement member, partner and/or employee in accordance with Clause 18.  NICE shall be under no obligation to approve or accept any such replacement.  

9.7 The Contractor shall ensure that it complies with all current employment legislation and in particular, does not unlawfully discriminate within the meaning of the Equality Act 2010 or any other relevant legislation relating to discrimination in the employment of employees for the purpose of providing the Services. The Contractor shall take all reasonable steps (at its own expense) to ensure that any employees employed in the provision of the Services do not unlawfully discriminate within the meaning of this Clause 9.7 and shall impose on any sub-contractor obligations substantially similar to those imposed on the Contractor by this Clause 9.7. 

9.8 The Contractor shall procure that all potential staff or persons performing any of the Project during the Agreement Period who may reasonably be expected in the course of their employment or engagement to have access to children or other vulnerable persons and/or access to persons receiving clinical services and/or medical services:

9.8.1 are questioned concerning their Convictions; and

9.8.2 only in the case of potential staff who may reasonably be expected in the course of their employment to have access to children or other vulnerable persons, obtain standard and enhanced disclosures from the Criminal Records Bureau before the Contractor engages the potential staff or persons in the provision of the Project to NICE.  The Contractor shall take all necessary steps to procure that such potential staff or persons obtain standard and enhanced disclosures from the Criminal Records Bureau including, without limitation, the Contractor being registered with the Criminal Records Bureau.

9.9 The Contractor shall procure that no person who discloses any Convictions upon being questioned about their Convictions in accordance with Clause 9.8.1, or who is found to have any Convictions following receipt of standard and enhanced disclosures from the Criminal Records Bureau in accordance with Clause 9.8.2, or who fails to obtain standard and enhanced disclosures from the Criminal Records Bureau upon request by the Contractor in accordance with Clause 9.8.2 is employed without NICE's prior written consent.

9.10 The Contractor shall procure that NICE is kept advised at all times of any member of staff who, subsequent to his/her commencement of employment as a member of staff receives a Conviction or whose previous Convictions become known to NICE.

9.11 The Contractor shall only employ staff for the purposes of the Agreement who fulfil any minimum training and qualification requirements of NICE as set out in the Specification and also all training and qualification requirements that may be deemed necessary by the Authorised Officer, legislation, or any special bodies or associations.

9.12 It is the joint responsibility of the Contractor and its employees to ensure that the employees supplied to carry out the Project have not worked excessive hours which could prejudice the standards of service.  In accordance with the Working Time Regulations 1998 it is the responsibility of the Contractor to keep records of hours worked for each employee.

10 CONTROL AND SUPERVISION OF STAFF

10.1 The Contractor shall provide a sufficient complement of supervisory staff in addition to the Senior Lead, to ensure that the Contractor’s staff engaged in and about the provision of the Project are adequately supervised and properly perform their duties at all times.

11 COPYRIGHT AND INTELLECTUAL PROPERTY

11.1 All Background Intellectual Property owned by or licensed to either Party prior to the commencement of this Agreement will remain the property of that Party or the licensor to that Party as appropriate.

11.2 In consideration of NICE paying for the Project Services the Contractor with full title guarantee assigns or agrees to procure the assignment to NICE of all vested contingent and future Intellectual Property rights and Copyright in any work created as a result of the Project Services to hold to NICE its successors and assigns absolutely throughout the world for the full period of those rights and to any Foreground Intellectual Property which includes, without limitation, any Deliverables (including, but not limited to, documents, reports, publications and all electronic publications including websites) that are supplied to NICE pursuant to this Agreement. And
11.3 The Contractor hereby grants to NICE:

11.3.1 a perpetual world-wide, royalty free, non-exclusive and irrevocable licence to use, publish, edit, update, amend, republish, translate, extract from and otherwise utilise in full or in part, strictly for its own purposes: the Contractor’s Background Intellectual Property from Guideline development and updating which is included in any materials produced in the performance of the Services under this Agreement or previous Clinical Guideline contracts between the parties; and

11.3.2 a licence to grant sub-licences of its rights described in clause 11.3.1 at NICE's sole cost, acting reasonably, to any person, strictly for such person's own purposes provided that NICE shall give the Contractor prior written notice of the granting of any such sub-licence, to include the identity of the relevant sub-licensee.  For the avoidance of doubt, "person" shall include an organisation or association.

11.4 Without prejudice to Clause 11.2, the Contractor agrees to do all such things and to sign and execute all such documents and deeds as may reasonably be required in order to perfect, protect or enforce any of the rights granted to NICE pursuant to Clause 11.2.  

11.5 NICE hereby grants to the Contractor a world wide, royalty free, irrevocable licence to :

11.5.1 publish in academic journals any part of the Deliverables or any other material containing or relying upon any part of the Deliverables; and

11.5.2 use any part of the Deliverables or any other material containing or relying upon any part of the Deliverables for teaching purposes,

11.5.3 a licence to grant sub-licences of its rights described in clause 11.4.1 and 11.4.2 at the Contractor's sole cost, acting reasonably, to any person, strictly for such person's own purposes provided that the Contractor shall give NICE prior written notice of the granting of any such sub-licence, to include the identity of the relevant sub-licensee.  For the avoidance of doubt, "person" shall include an organisation or association.

in all cases provided that:

11.5.4 prior to such publication or use the Contractor submits the relevant material to NICE for review following which NICE shall respond to the Contractor, such response not to be unreasonably withheld or delayed, with any comments and suggestions in respect of such publication. The Contractor shall give proper consideration to any such comments/ suggestions but shall not be obliged to make consequent amendments to  the publication ;

11.5.5 the Contractor shall make due acknowledgement of NICE’s funding of the Project giving rise to the publication, save that where NICE has requested amendments to the publication and the Contractor has not incorporated such amendments Contractor, NICE may require that the Contractor make no reference which links such material, its publication or use in any way to NICE and the Contractor shall comply with this requirement;;

11.5.6 no reference is made to NICE;

11.5.7 the Contractor publishes and uses at its own cost; and

11.5.8 the Contractor complies with any relevant obligations of confidentiality.

11.6 The Contractor warrants so far as it is aware having made its usual enquiries that in relation to any Foreground Intellectual Property:

11.6.1 it does not infringe any copyright of any third party anywhere; 

11.6.2 it does not violate any existing Intellectual Property Rights anywhere; 

11.6.3 it does not contain anything offensive, obscene, libellous or otherwise unlawful; and

11.6.4 it has taken all reasonable care to ensure that all statements contained within it which purport to be factual are true.

11.7 In order that the Contractor may fulfil its obligations to NICE under clause 11.2, the Contractor shall ensure that any independent author or part author of any copyrightable material created as part of the Contractor’s performance of the Project assigns his/her Intellectual Property Rights in such material to NICE. 

11.8 It is the policy of NICE to associate authors with their works wherever practicable.  However, there may be circumstances in which, in the reasonable opinion of NICE, such association would be impracticable or would place on NICE an undue administrative or other burden or would otherwise be detrimental to NICE.  In such circumstances NICE may, at its sole discretion, choose not to make such association.  The Contractor shall ensure that at the time of any assignment pursuant to Clause 11.6 the relevant author agrees that in such circumstances he/she shall not assert or enforce any moral right to be identified as author under the Copyright, Designs and Patents Act 1988.  The Contractor shall do this as soon as possible after the creation of any such work.

11.9 In publishing any Foreground Intellectual Property arising out of the Project other than any Deliverables, NICE shall make due acknowledgement to the Contractor as joint contributor.

12 PUBLICITY

12.1 The Contractor is required to work with NICE staff in dealing with any media interest on NICE supported projects.

12.2 NICE reserves the right to use data or other material from collaborations, which it funds as part of its publicity activities.

12.3 All interaction with the media should be channelled through NICE Communications Department.

12.4 Identifying outputs as supported by NICE 

12.4.1 Unless the Institute notifies the Contractor to the contrary in writing any Additional Publication shall acknowledge the Institute’s assistance and carry a disclaimer in such form as shall be agreed by the Institute and the Contractor or, in the absence of any agreement, a notice as follows:

12.4.2 “This work was undertaken by [name of Contractor] which received funding from the National Institute for Health and Clinical Excellence.  The views expressed in this publication are those of the authors and not necessarily those of the Institute.”

13 PUBLIC REPUTATION OF THE PARTIES

13.1 Both Parties recognise the other Party's public reputation and legal responsibilities.  Each Party shall use all reasonable endeavours not to harm or compromise these.

13.2 The parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA and/or the DPA, the content of this Contract is not Confidential Information.  NICE shall be responsible for determining in its absolute discretion whether any of the content of the Contract is exempt from disclosure in accordance with the provisions of the FOIA and/or the DPA. 

13.3 Notwithstanding any other term of this Contract, the Contractor hereby gives his consent for NICE to publish the Contract in its entirety, including from time to time agreed changes to the Contract, to the general public.  And agrees to the public re-use of the documents provided that such reuse cites the source and do not misuse or deliberately mislead

14 EQUIPMENT

14.1 Should NICE agree to supply funding to the Contractor for any equipment and personnel required by the Contractor in its performance of the Project, on the termination, howsoever caused, of this Agreement, the Contractor shall deliver up to NICE, if so required by NICE, all equipment and assets purchased by or on behalf of the Contractor from funds provided by NICE under this Agreement.

14.2 The Senior Lead shall forthwith inform the Authorised Officer of any defects appearing in or losses of, or damage, occurring to any equipment provided or funded by NICE. The Contractor shall be liable to pay to NICE the cost of any replacement necessary as a result of damage caused deliberately or negligently by the Contractor’s staff.

14.3 The Contractor will, at its own expense, install all equipment necessary for the performance of the Project. 

14.4 The Contractor shall ensure that all equipment used in connection with the Agreement is maintained in good working order in compliance with manufacturer’s instructions and current legislation.

14.5 NICE reserves the right to inspect equipment used by the Contractor in or about the performance of the Project at any time (upon reasonable notice) and the Contractor shall comply with any reasonable directions of the Authorised Officer as to the manner in which such equipment shall be used.

15 CONFIDENTIALITY

15.1 Each Party undertakes to use its reasonable efforts to keep all Confidential Information secret and strictly confidential and not to disclose such information to any third party without the other Party’s prior written consent provided that:

15.1.1 a receiving Party shall not be prevented from using any general knowledge, experience or skills which were in its possession prior to the commencement of the Agreement;

15.1.2 the provisions of this Clause 15 shall not apply to any Confidential Information which:-

(i) is in or enters the public domain other than by breach of the Agreement or other act or omissions of the receiving Party;

(ii) is obtained by a third party who is lawfully authorised to disclose such information; or

(iii) is authorised for release by the prior written consent of the supplying Party.

(iv) is requested and released under the Freedom of Information Act as it applies to both parties

15.2 Nothing in this Clause 15 shall prevent a Party from disclosing Confidential Information where it is required to do so by judicial, governmental or regulatory process in connection with any action, suit, proceedings or claim or otherwise by applicable law.

15.3 The provisions of this Clause 15 shall continue following termination of the Agreement for any reason whatsoever and without limit in time.

15.4 The parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA and/or the DPA, the content of this Contract is not Confidential Information.  NICE shall be responsible for determining in its absolute discretion whether any of the content of the Contract is exempt from disclosure in accordance with the provisions of the FOIA and/or the DPA. 

15.5 Notwithstanding any other term of this Contract, the Contractor hereby gives his consent for NICE to publish the Contract in its entirety, including from time to time agreed changes to the Contract, to the general public.  And agrees to the public re-use of the documents provided that such reuse cites the source and do not misuse or deliberately mislead.

16 GIFTS AND PAYMENTS OF COMMISSION

16.1 The Contractor (including its employees and agents) shall not offer or give to any Board member or member of staff of NICE or a member of their family any gift or consideration of any kind (including the payment of commission) as an inducement or reward for doing something or not doing something or for having done something or having not done something in relation to the obtaining of or execution of this Agreement or any Agreement with NICE.  This prohibition specifically includes the payment of any fee or other consideration for any work in respect of or in connection with the Project carried out by a member of staff of NICE to that member of staff or to a member of their family.

16.2 Any breach of this Clause 16 by the Contractor or anyone employed by the Contractor (with or without the knowledge of the Contractor) or the commission of any offence under the Bribery Act 2010 shall entitle NICE to terminate this Agreement immediately and/or to recover from the Contractor any payment made to the Contractor.

17 ASSIGNMENT

17.1 The Contractor shall not assign the whole or any part of the Agreement without the prior written consent of NICE.

17.2 Subject to 17.1 if consent to assign is requested from the Authorised Officer:

17.2.1 NICE may insist upon the production to it (inter alia) of all reasonable information and documentation relevant to:

(i) the financial liability;

(ii) competence; and

(iii) relevant experience of the proposed assignee

as reasonable and valid conditions of their consent under Clause 17.1;

17.2.2 the Contractor must engage the most appropriate and qualified assignee to undertake the supply of the Project.

18 SUB-CONTRACTORS

18.1 The Contractor shall not sub-contract the supply of any Project without the previous consent in writing of the Authorised Officer (such consent not to be unreasonably withheld). For the avoidance of doubt all subcontractors provided within this agreement are agreed by the Authorised Officer.
18.2 Subject to Clause 18.1 if consent to sub-contract is requested from the Authorised Officer:

18.2.1 NICE may insist upon the production to it (inter alia) of all reasonable information and documentation relevant to:

(i) the financial liability;

(ii) competence; and

(iii) relevant experience of the proposed sub-contractor

as reasonable and valid conditions of their consent under Clause 18.1;

18.2.2 the Contractor must warrant that appropriate and adequate insurance is in place for the life of the sub-contract and that the Contractor and will fully comply with Clause 20; and

18.2.3 the Contractor must engage the most appropriate and qualified sub-contractor to undertake the supply of the Project.

18.3 The Contractor shall ensure that any sub-contractor it uses adheres to the obligations of this Agreement as if the sub-contractor were the Contractor.

19 INDEMNITY
19.1 Neither Party shall be liable to the other Party for any Loss or damage, Costs or expenses incurred or suffered by the other Party as a result of any breach of the terms of the Agreement, unless the same were in the reasonable contemplation of the Parties at the time when they entered into the Agreement.

19.2 Except in the case of death or personal injury caused by negligence, and fraudulent misrepresentation or in other circumstances where liability may not be so limited under any applicable law, the liability of either Party under or in connection with the Agreement, whether arising in agreement, tort, negligence, breach of statutory duty or otherwise shall not exceed the sum of £500,000 for any one incident in any one year or such other sum/limit as may be agreed between the Parties in writing.

19.3 The Agreement Price for the Project under the Agreement has been negotiated and agreed on the basis that the Parties may limit their liability to each other as set out in the Agreement and the Parties each confirm that they will themselves bear or insure against any Loss for which the other Party has limited its liability under the Agreement.

19.4 Without prejudice to any other remedy that NICE may have against the Contractor, NICE undertakes that it will not bring any actions or proceedings against employees of the Contractor (in their individual capacity) in situations where the Contractor would be vicariously liable for the acts of these employees.

20 INSURANCE

20.1 The Contractor shall maintain appropriate insurance policies to cover its liabilities to NICE under this Agreement.

20.2 In particular, the Contractor shall insure against its liability under Clause 19 with a minimum limit of indemnity of £2 million or such other sum as may be agreed between NICE and the Contractor in writing.  The Contractor shall maintain professional indemnity insurance to cover all liability under the Agreement and provide evidence of such professional indemnity insurance as NICE may reasonably request from time to time.

20.3 The Contractor shall (upon request from NICE) supply a copy of any relevant insurance policy to NICE together with proof of payments of all premiums.

21 VARIATION OF THE SPECIFICATION

21.1 No amendments to the Contract, nor any additional or substitute clauses, schedules or appendices thereto, shall be valid unless made in writing expressly purporting to amend the Contract and executed on behalf of both parties by their respective Authorised Officers.
21.2 Subject to clause 21.1 either party may at any time propose any reasonable variation or addition to the Specification provided that the proposing party gives at least one month’s written notice of any proposed variation or addition and provided either (a) that such variation or addition can be achieved without need for additional funding and or time; or (b) that NICE provides any additional funding and or time reasonably required by the Contractor in respect of such variation or addition. The notice shall give details of the variation or addition and the date on which it is to take effect.

21.3 Where a proposal for variation is made by the Contractor with regard to the methods or process contained within the Specification NICE shall have the sole right to accept or reject the variation.
21.4 No such variation or addition shall affect the continuation of the Agreement.

21.5 If the proposed variation or addition does not result in agreement to a requested variation of Services, whether due to rejection of such a request by one party or non-acceptance by NICE, of a response or a lack of response to such a request, the parties shall seek agreement through the dispute resolution procedure specified in clause 22 below before recourse to any other resolution.
21.6 For the avoidance of doubt all Annex 1 Memorandums of Agreement are variations to the contract.
22 DISPUTE RESOLUTION PROCEDURE

22.1 During any dispute, including a dispute as to the validity of the Agreement, it is mutually agreed that the Contractor shall continue its performance of the provisions of the Agreement (unless NICE requests in writing that the Contractor does not do so).

22.2 If a dispute arises between NICE and the Contractor in relation to any matter which cannot be resolved by the Authorised Officer and the Senior Lead either of them may refer such dispute to the Dispute Resolution Procedure. 

22.3 In the first instance NICE and the Contractor shall arrange for a more senior representative than those referred to in Clause 22.2 to meet solely in order to resolve the matter in dispute.  Such meeting(s) shall be minuted and shall be chaired by NICE (but the chairman shall not have a casting vote). Such meeting(s) shall be conducted in such manner and at such venue (including a meeting conducted over the telephone) as to promote a consensual resolution of the dispute in question at the discretion of the chairman.

22.4 If the meeting(s) referred to in Clause 22.3 does not resolve the matter in question then the Parties will attempt to settle it by mediation in accordance with the Centre for Dispute Resolution ("CEDR") Model Mediation Procedure or any other model mediation procedure as agreed by the Parties.  To initiate a mediation the Parties may give notice in writing (a "Mediation Notice") to the other requesting mediation of the dispute and shall send a copy thereof to CEDR or an equivalent mediation organisation as agreed by the Parties asking them to nominate a mediator.  The mediation shall commence within 28 days of the Mediation Notice being served.  Neither Party will terminate such mediation until each of them has made its opening presentation and the mediator has met each of them separately for at least one hour.  Thereafter paragraph 14 of the Model Mediation Procedure will apply (or the equivalent paragraph of any other model mediation procedure agreed by the Parties).  Neither Party to the mediation will commence legal proceedings against the other until 30 days after such mediation of the dispute in question has failed to resolve the dispute.  The Parties will co-operate with any person appointed as mediator providing him with such information and other assistance as he shall require and will pay his costs, as he shall determine or in the absence of such determination such costs will be shared equally.

23 ENVIRONMENTAL CONSIDERATIONS

23.1 The Contractor shall comply in all material respects with applicable environmental laws and regulations in force from time to time in relation to the Project. Where the provisions of any such legislation are implemented by the use of voluntary agreements or codes of practice, the Contractor shall comply with such agreements or codes of practices as if they were incorporated into English law subject to those voluntary agreements being cited in tender documentation. 

23.2 The Contractor shall meet all reasonable requests by NICE for information evidencing the Contractor’s compliance with the provisions of this Clause 23.

24 TERMINATION

24.1 NICE may terminate the Agreement (in whole or in part) by serving written notice on the Contractor in any of the following circumstances:-

24.1.1 a failure (in whole or in part) by the Contractor to perform any obligation of the Contractor under this Agreement provided that (if capable of remedy) such failure has not been remedied to NICE's reasonable satisfaction within a period of 30 days following written notice demanding remedy of the failure in question being served by NICE on the Contractor; or

24.1.2 the Contractor fails (in whole or in part) to perform any material obligation of the Contractor owed to NICE or any Beneficiary on more than 3 occasions; or

24.1.3 the Contractor becomes Insolvent or otherwise ceases to be capable of providing the Project; or

24.1.4 the Contractor is in default of any duty of care or any fiduciary or statutory duty owed to NICE and/or any Beneficiary and/or any patient, employee or agent of NICE or, as the case may be, any Beneficiary; or

24.1.5 there is a change of ownership or control of the Contractor which, in the reasonable opinion of NICE will have a material impact on the provision of the Project or the image of NICE; or

24.1.6 the Contractor purports to assign the Agreement in breach of Clause 17; or

24.1.7 on 6 months’ written notice to the Contractor if the outcome of any evaluation (of the performance of the Project) carried out by NICE under this Agreement is unsatisfactory and the Contractor either fails to initiate remedial action within 14 days of notification from NICE or fails to completely remedy the default with such time period as NICE shall reasonably require; or

24.1.8 on 3 months’ written notice to the Contractor if the personnel providing the Project change without the consent of the NICE pursuant to Clause 9.6 above;

24.1.9 the Contractor shall have offered or given or agreed to give to any person any gift or consideration of any kind as an inducement or reward for doing or forbearing to do, or for having done or forborne to do, any action in relation to the obtaining or execution of the Agreement or any other agreement with NICE or, as the case may be, any Beneficiary, or for showing or forbearing to show favour or disfavour to any person in relation to the Agreement or any other agreement with NICE or, as the case may be, any Beneficiary; or similar acts have been done by any person employed by it or acting on its behalf (whether with or without the knowledge of the Contractor); or 

24.1.10 if in relation to the Agreement or any other agreement with the NICE or, as the case may be, any Beneficiary the Contractor or any person employed by it or acting on its behalf shall have committed any offence under the Prevention of Corruption Acts 1889 to 1916, or shall have given any fee or reward to any officer of NICE or, as the case may be, Beneficiary which shall have been exacted or accepted by such officer under colour of his office or employment and is otherwise than such officer’s proper remuneration.

24.2 If all of the following conditions are met the Contractor may then terminate the Agreement by giving 1 month’s written notice:

24.2.1 if NICE has committed a material breach of the Agreement; 

24.2.2 the Contractor has brought the breach of Agreement to the attention of the Authorised Officer; and 

24.2.3 NICE has not corrected the said breach of Agreement within a reasonable period of time.

24.3 In addition to its rights under any other provision of the Agreement NICE may terminate the Agreement at any time by giving the Contractor 6 months’ written notice if there is any reorganisation of the NHS or Department of Health or any change of government policy that directly or indirectly affects (or relates to) either the existence, role, objectives or purpose of NICE.

24.4 The Contractor agrees that upon termination for any reason (under Clause 24.1 or otherwise) or expiry of the Agreement it shall not be entitled to make a claim against NICE or any Beneficiary in relation to costs incurred by the Contractor in providing the Project or costs incurred in acquiring equipment and/or materials used in the provision of the Project or in engaging third parties in connection with the Project whether or not such costs were amortised in the calculation of the Agreement Price payable by NICE under the Agreement.  For the avoidance of doubt, the Contractor will not be restricted from making any claim in respect of the Agreement Price to the extent the Agreement Price is outstanding and due and payable.

24.5 Any termination (in whole or in part) of the Agreement will not prejudice the rights, obligations and duties of each Party arising prior to such termination taking effect.

25 ARRANGEMENTS ON TERMINATION

25.1 NICE and the Contractor agree that termination (in whole or in part) or expiry of the Agreement shall not affect either Party's obligations which the Agreement provides shall survive the termination or expiry of the Agreement or the continuance of the part or parts not terminated where the Agreement is terminated in part only.

25.2 After termination or expiry all data, documents and records (whether stored electronically or otherwise) relating in whole or in part to the Project (including any Deliverables which remain to be completed as at the date of termination or expiry) and which NICE is entitled to own or possess under this Agreement and all other items provided on loan or otherwise to the Contractor by NICE or, as the case may be, any Beneficiary shall be delivered by the Contractor to NICE or, as the case may be, any Beneficiary provided that the Contractor shall be entitled to keep copies thereof to the extent that the information contained therein does not relate solely to the Project or to the extent that the Contractor is required by law to maintain copies thereof or to the extent that the Contractor was possessed of such data documents and records prior to the date of the Agreement.  In addition, the Contractor shall co-operate fully with NICE or, as the case may be, any Beneficiary during the hand-over leading to the termination of the Agreement.  This co-operation shall extend to full access to all documents, reports, summaries and any other information required to achieve an effective transition without disruption to routine operational requirements. For the avoidance of doubt where the Contractor is entitled to ownership of any item within this clause, the Contractor shall deliver up copies but shall not be required to deliver up original items.

25.3 The Contractor shall retain all papers, files, records and vouchers relating to the performance of the Project as provided for under Clause 25.2 for the period of 6 years after the date of the termination of the Agreement and thereafter shall not destroy them but shall, at the option of NICE, deliver them to NICE.

26 RE-TENDERING AND HANDOVER

26.1 Within 21 days of being so requested by NICE, the Contractor shall provide and thereafter keep updated, in a fully indexed and catalogued format, all the information considered necessary by NICE to enable it to issue invitations to offer for the future provision of the Project or services similar to the Project.

26.2 Where, in the opinion of NICE, the Transfer of Undertakings (Protection of Employment) Regulations 1981 are likely to apply on the termination or expiration of the Agreement, the information to be provided by the Contractor under Clause 26.1 shall include, as applicable, accurate information relating to the employees who would be transferred under the same terms of employment under those Regulations, including in particular (but not limited to):

26.2.1 the number of employees assigned by the Contractor to the Project, but with no obligation on the Contractor to specify their names;

26.2.2 in respect of each of the employees referred to in Clause 26.2.1, their dates of birth, sex, salary and other cash benefits, any non-cash benefits, length of service, hours of work and rates, and any other factors affecting redundancy entitlement, any specific terms applicable to those employees individually and any outstanding claims arising from their employment; and

26.2.3 the general terms and conditions applicable to those employees, including Whitley Council provisions, probationary periods, retirement age, periods of notice, current pay agreements and structures, special pay allowances, working hours, entitlement to annual leave, sick leave, maternity and special leave, injury benefit, redundancy rights, terms of mobility, any loan or leasing agreements, and any other relevant collective and or recognition agreements, facility time arrangements and additional employment benefits.

26.3 NICE shall take all necessary precautions to ensure that the information referred to in Clause 26.2 is given only to Replacement Suppliers who have qualified to offer for the future provision of services. NICE shall require that such Replacement Suppliers shall treat that information in confidence, that they shall not communicate it except to such persons within their organisation and to such extent as may be necessary for the purpose of preparing a response to an invitation to offer issued by NICE and that they shall not use it for any other purpose.

26.4 The Contractor shall indemnify NICE against any claim made against NICE at any time by any person in respect of the liability incurred by NICE arising from any deficiency or inaccuracy in information, which the Contractor is required to provide under Clause 26.1 and/or Clause 26.2.

26.5 The Contractor shall allow access to premises, in the presence of a representative of NICE, to any person representing any Replacement Supplier whom NICE has selected to offer for the future provision of services. For the purpose of such access, where the premises belong to the Contractor, NICE shall give the Contractor  reasonable notice of a proposed visit together with a list showing the names of all persons who will be attending those premises.

26.6 NICE shall use its reasonable endeavours to ensure that all persons who attend the Contractor’s premises for the purposes of Clause 26.5 comply with the Contractor’s security procedures, subject to such compliance not being in conflict with the objective of the visit.

26.7 The Contractor shall co-operate fully with NICE during the hand-over arising from the completion or earlier termination of the Agreement. This co-operation, during the setting up operations period of the new supplier, shall extend to allowing full access to, and providing copies of all documents, reports, summaries and other information necessary in order to achieve an effective transition without disruption to the routine operational requirements.

26.8 Within ten working days of being so requested by NICE, the Contractor shall transfer to NICE, or any person designated by NICE, free of charge, all computerised filing, recordings, documentation, planning and drawings held on software and utilised in the provision of the Project. The transfer shall be made in a fully indexed and catalogued disk format to operate on a proprietary software package identical to that used by NICE.

27 TUPE

27.1 The Contractor hereby indemnifies and shall keep indemnified NICE against any Loss incurred by NICE connected with or arising from any claim or proceedings by any trade union, elected employee representative or staff association made against NICE in respect of any or all of the employees or any other employee of the Contractor and which arises from or is connected with any act or omission by the Contractor in relation to its legal obligations  whether under the Trade Union and Labour Relations (Consolidation) Act 1992 or TUPE.

27.2 The Contractor hereby indemnifies and shall keep indemnified NICE and any Incoming Contractor (if different from NICE) against any Loss incurred by NICE and any Incoming Contractor (if different from NICE) connected with or arising from any claim by any current or former employee of the Contractor arising from or connected with any such person’s employment by the Contractor or its termination including but not limited to claims arising from the contract of employment,  any policy applicable to, or any collective agreement in respect of any such employee or of any other person at any time employed by (or engaged  by) the Contractor made against NICE at any time for breach of such contract, policy or any such collective agreement, pay, unfair dismissal, statutory or contractual redundancy pay, sex, race, disability, age, religious or sexual orientation discrimination, equal pay, unlawful deductions, loss of earnings, industrial or personal injury or otherwise relating to their employment and which results from any act, fault or omission of the Contractor while such employees or such other person was employed or engaged by the Contractor.

27.3 Upon the day which is six months before the date of termination of the Agreement or as soon as the Contractor is aware of the proposed termination of the Agreement or the provision by it of the Project if less than six months the Contractor shall upon the request of NICE and to the extent permitted by law, supply to NICE all information required by NICE as to the terms and conditions of employment and employment history of any employees then assigned by the Contractor to the provision of the Project and shall warrant the accuracy of such information.

27.4 The Contractor hereby agrees and undertakes to update the information referred to in Clause 27.3 on an ongoing basis from the date it is supplied until the cessation of the provision of the Project by the Contractor.

27.5 The Contractor hereby indemnifies and shall keep indemnified NICE and any Incoming Contractor (if different from NICE) against any Loss arising out of any claim that the information supplied pursuant to Clause 27.3 or any Loss arising from any failure to keep the said information updated pursuant to Clause 27.4 is incorrect or deficient.

27.6 The Contractor will indemnify and keep indemnified NICE and any Incoming Contractor (if different from NICE) against any costs, claims, demands, damages and expenses (including reasonable legal fees) reasonably incurred arising out of the employment or engagement of or the termination of the contract of any employee, consultant, contractor or any other person employed or engaged by the Contractor, other than transferring Individuals, in the period up to the Transfer Date, where the employment or engagement of such employee, consultant, contractor or other person is alleged or deemed to have transferred to NICE or any Incoming Contractor (if different from NICE) pursuant to TUPE.

27.7 the Contractor shall indemnify and keep indemnified NICE and any Incoming Contractor (if different from NICE) in respect of any claim for a protective award under TUPE save to the extent any breach of Regulation 13 of TUPE is caused by NICE’s or any Incoming Contractor’s act or omission, including a failure to provide information to the Contractor pursuant to Regulations 13(2) and 13(4) of TUPE. 

27.8 Where it is found that there is a Transfer of some or all of Individuals to NICE, NICE shall indemnify the Contractor on demand against all costs, claims, demands, damages and expenses (including reasonable legal fees) arising out of or in connection with the employment or termination of employment of such Relevant Individuals where such liability arises after the Transfer Date and does not arise out of or in connection with any act or omission on the part of the Contractor. 

27.9 If the Incoming Contractor is to be a party other than NICE, NICE shall use its reasonable endeavours to secure from such Incoming Contractor an indemnity in favour of the Contractor in terms similar to those of the indemnity at clause 27.8. 

28 WARRANTY

The Contractor warrants to NICE that it has all necessary corporate standing and authorisation to enter into and be bound by the terms of the Agreement.  At all times in connection with the Agreement, the Contractor shall be an independent contractor and nothing in the Agreement shall create a relationship of agency or partnership or a joint venture as between the Contractor and NICE or, as the case may be, any Beneficiary and accordingly the Contractor shall not be authorised to bind NICE or, as the case may be, any Beneficiary.

29 RELATIONSHIP TO THE PARTIES

The Contractor shall not incur any liabilities on behalf of NICE or, as the case may be, any Beneficiary; or, make any representations or give any warranty on behalf of NICE or, as the case may be, any Beneficiary; or, enter into any agreement or obligation on behalf of NICE or, as the case may be, any Beneficiary.

30 GENERAL

30.1 Subject to Clause 12, save as required by law and/or the requirements of any relevant stock exchange no publicity shall be made by either Party relating to any matter in connection with the Agreement without the prior written consent of the other.

30.2 Each Party shall from time to time upon the request of the other, execute any additional documents and do any other acts or things which may reasonably be required to implement the provisions of the Agreement.

30.3 Any provision of the Agreement which is held to be invalid or unenforceable in any jurisdiction shall be ineffective to the extent of such invalidity or unenforceability without invalidating or rendering unenforceable the remaining provisions hereof and any such invalidity or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provisions in any other jurisdiction.

30.4 Each Party acknowledges and agrees that it has not relied on any representation, warranty or undertaking (whether written or oral) in relation to the subject matter of the Agreement and therefore irrevocably and unconditionally waives any rights it may have to claim damages against the other Party for any misrepresentation (whether made carelessly or not) or for breach of any warranty unless the representation relied upon is set out in the Agreement or unless such representation was made fraudulently.  

30.5 The failure by NICE or the Contractor to insist upon the strict performance of any provision, term or condition of the Agreement or to exercise any right or remedy consequent upon the breach thereof shall not constitute a waiver of any such breach or any subsequent breach of such provision, term or condition.

30.6 Each Party shall bear its own expenses in relation to the preparation, execution and implementation of the Agreement including all costs legal fees and other expenses so incurred.

30.7 The Contractor warrants, represents and undertakes to NICE that there are no pending or threatened actions or proceedings before any court or administrative agency which would materially adversely affect the financial condition, business or operations of the Contractor and that there are no material contracts existing to which the Contractor is a party which prevent it from entering into the Agreement; and that the Contractor has satisfied itself as to the nature and extent of the risks assumed by it under the Agreement and gathered all information necessary to perform its obligations under the Agreement and all other obligations assumed by it.

30.8 The rights and remedies provided in the Agreement are cumulative and not exclusive of any rights or remedies provided by the general law, or by any other agreement or document.  In this provision "general law" includes the law of a country other than England, and "right" includes any power, privilege, remedy, or proprietary or security interest.

31 THIRD PARTY RIGHTS

31.1 The Contractor agrees that (in addition to NICE's right to enforce the Agreement) each of the Beneficiaries may also enforce certain terms of the Agreement.

31.2 Save as provided in Clause 19.4, which is intended to be enforceable by the persons referred to in it and  31.1 of the Agreement, a person who is not a Party to the Agreement shall have no rights pursuant to the Contracts (Rights of Third Parties) Act 1999 to enforce any term of the Agreement.  

31.3 All or any of the provisions of the Agreement may be rescinded or varied by the Parties in their entirety or in part without the consent of or the need to give any notice to any person not a Party to it.

32 NOTICES

32.1 Any notice to be given under the Agreement shall either be delivered personally, sent by facsimile or sent by first class recorded delivery post (airmail if overseas) or electronic mail.  The address for service of each Party shall be its registered office or such other address as either Party may previously have notified to the other Party in writing.  A notice shall be deemed to have been served:

32.1.1 if personally delivered, at the time of delivery; 

32.1.2 if sent by facsimile at the time of transmission;

32.1.3 if posted, at the expiration of 48 hours or (in the case of airmail seven days) after the envelope containing the same was delivered into the custody of the postal authorities; and

32.1.4 if sent by electronic mail, a telephone call is made to the recipient warning the recipient that an electronic mail message has been sent to him (as evidenced by a contemporaneous note of the Party sending the notice) and a hard copy of such notice is also sent by first class recorded delivery post (airmail if overseas) on the same day as that on which the electronic mail is sent. 

32.2 In proving such service it shall be sufficient to prove that personal delivery was made, or that the envelope containing such notice was properly addressed and delivered into the custody of the postal authority as prepaid first class, recorded delivery or airmail letter (as appropriate) or that the facsimile was transmitted on a tested line or that the correct transmission report was received from the facsimile machine sending the notice as the case may be.

33 FORCE MAJEURE

33.1 No Party shall be entitled to bring a claim for a breach of obligations under the Agreement by the other Party or incur any liability to the other Party for any Loss or damages incurred by that party to the extent that a Force Majeure Event occurs and it is prevented from carrying out obligations by that event of force majeure.

33.2 In the occurrence of a Force Majeure Event, the Affected Party shall notify the other Party as soon as practicable. The notification shall include details of the Force Majeure Event, including evidence of its effect on the obligations of the Affected Party and any action proposed to mitigate its effect.

33.3 As soon as practicable, following such notification, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and facilitate the continued performance of the Agreement.  

33.4 If the Force Majeure Event continues and as a result a party is prevented from carrying out its obligations for a continuous period of 2 months either party may then terminate this Agreement by giving 1 months notice in writing to the other. 

34 WAIVER

No waiver or delay in acting upon or by either Party of any of the requirements of this Agreement shall release the other Party from full performance of its remaining obligations in this Agreement.

35 WHOLE AGREEMENT

The Parties acknowledge that this Agreement (and the Framework Agreement) contain the whole Agreement between the Parties and supersede all previous agreements whether express or implied in relation to the subject matter of this Agreement.

36 VARIATION

This Agreement cannot be varied except in writing and signed by the lawful representatives of both Parties.

37 GOVERNING LAW

Each Party submits to the jurisdiction of the English courts and agrees that the Agreement is to be governed and construed according to English law.

ANNEX 1 
TBA 

For each discrete piece of work the following Memorandum of Agreement will be completed and once authorised by each party will be deemed to be appended to this annex of the contract.
SPECIMEN

MEMORANDUM OF AGREEMENT

Schedule 1 to Quick Guideline Agreement between National Institute for Health and Clinical Excellence and the Contractor of                  on the     Day of   201 (“the Agreement”).

For the purposes of this Memorandum of Agreement:

	“Commissioning Manager”
	means the individual from time to time appointed by the Institute and notified to the Contractor in writing responsible for the co-ordination of the development of a Guidance specified below;


This Memorandum of Agreement, and Scope of Guidance (“the Scope”) annexed to it pertain to the development of guidance on XXX (the “Guidance Project”) to be undertaken by the Contractor and is agreed by the Contractor and NICE as a current annex 1 to the Agreement.

The Guidance Project will:
1. cover only and all of the topics which are contained in the Scope; 

2. be developed by the Contractor in compliance with the specifications contained in this Memorandum, and

3. be developed and delivered in accordance with NICE’s Policies and Methods.

This Project consists of: TBA
The Scope and this Memorandum may only be varied with the prior written agreement of NICE, such agreement (if given) not to be unreasonably delayed.

The Milestones for deliverables which are required by NICE are detailed in this Memorandum.  NICE requires, and the Contractor will deliver quarterly a Monitoring Report in the form and by the times set out within Annex 4.  
Milestones 

	Due Date
	Milestone



	
	

	
	

	
	


The Contractor shall be deemed to have completed a Milestone by the Due Date notwithstanding any delay beyond the Due Date if such delay would not have occurred but for any act or omission of NICE, anything done or omitted to be done on NICE’s instructions or any other act or omission of a third party which was beyond the reasonable control of the Contractor (for the avoidance of doubt such third parties do not include the Contractor’s sub-contractors,). 

Terms defined in the Agreement shall bear the same meanings in this Memorandum of Agreement, unless otherwise stated, or the context otherwise requires.

	__________________________________


Signature on behalf of the Contractor
Name 

Title

Date
	_________________________________

Signature on behalf of NICE
Name 

Title

Date


ANNEX 2
Key performance Indicators

The Contractor shall be responsible for ensuring that it monitors and manages performance of the Services to the Service Levels specified below.  All Service Levels shall be measured over successive 3 monthly periods starting from the date of operational commencement of the Services i.e. from the Acceptance Completion Date.

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 Service Levels (KPIs)
	Key Performance Indicator
	Indicator
	Threshold
	Method of Measurement
	Consequence of Breach

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


ANNEX 3
The project Implementation Milestones

	Name
	Milestone Criteria
	Milestone Date

	
	
	

	
	· 
	

	
	· 
	

	
	· 
	

	
	
	


The project Review Milestones

	Task
	Date to be Completed

	Acceptance Completion Date
	01/04/18

	Year one quarter 1 Review
	1/07/18

	Year one quarter 2 Review
	1/10/18

	Year one quarter 3 Review
	2/01/19

	Year one quarter 4 Review
	31/03/19

	Year two quarter 1 Review
	1/07/19

	Year two quarter 2 Review
	1/10/19

	Year two quarter 3 Review
	2/01/20

	Year two quarter 4 Review
	31/03/20


ANNEX 4
MONITORING REPORT

SECTION 1  FINANCE REPORT

	Contract monitoring form – CPHE CC xxx

	xxx Quarter Infrastructure Costs xxx - xxx 200x

	Pay costs
	Annual Budget    £
	Quarterly Budget      £
	Spend in Quarter     £
	Variance in Quarter (E - D)    £
	Spend in Year          £
	Comment & explanation of variation
	Estimated spend @ yr end £

	Total Pay costs
	0.00
	0.00
	0.00
	0.00
	0.00
	 
	 
	 
	 
	£0.00

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	Non Pay costs
	 
	 
	 
	 
	 
	 
	
	
	 
	 

	Total non pay costs
	0.00
	0.00
	0.00
	0.00
	0.00
	 
	 
	 
	 
	£0.00

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	GRAND TOTAL 
	 
	0.00
	0.00
	0.00
	0.00
	0.00
	 
	 
	 
	 
	 

	
	
	
	
	
	
	
	
	
	
	
	

	Invoice to NICE ( net of VAT) 
	£
	 
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Authorised signature:
	 
	 
	 
	Name:
	 
	 
	 
	 
	Date:
	 

	
	 
	 
	 
	
	 
	 
	 
	 
	
	 


SECTION 2 - PROGRESS REPORT

TBA but to include as a minimum

· Details against all Key performance indicators

· Staff changes

· Issues

· Risks

· Work undertaken in last quarter

· Work to be undertaken in forthcoming quarter

· Finance 

· Project plans

· Continuous improvements  made

· Man hours/resources and skills

ANNEX 5
Payment

The Contractor will invoice NICE in advance according to the schedule below. 

	Amount of Funding
	Date(s) for Submission of Invoice(s)

	Year one quarter 1 
	
	01/04/18

	Year one quarter 2
	
	1/07/18

	Year one quarter 3
	
	1/10/18

	Year one quarter 4
	
	2/01/19

	Year two quarter 1
	
	31/03/19

	Year two quarter 2
	
	1/07/19

	Year two quarter 3
	
	1/10/19

	Year two quarter 4
	
	2/01/20

	TOTAL
	£
	


Signature Page

SIGNED by



[Position]

For and on behalf of the 





NATIONAL INSTITUTE FOR HEALTH AND CARE EXCELLENCE




SIGNED by 
[Position]

For and on behalf of the 





CONTRACTOR OF 
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