Dated









2016
UNIVERSITY OF GLOUCESTERSHIRE
and

[NAME OF SUPPLIER]
Provision and Maintenance of Multi-Functional Devices
Procurement Team

University of Gloucestershire
Delta Place

27 Bath Road

Cheltenham

GL53 7TH


DEED OF AGREEMENT

CONTRACT REFERENCE – UOG/15/364/IT
THIS DEED OF AGREEMENT is made the                   day of                                               2016
between 
The University of Gloucestershire (“the University”) of Fulwood House, The Park, Cheltenham, Gloucestershire GL50 2RH, company registration 06023243. 

and

[Name of contractor] (“the Contractor”) having its registered office at [address of contractor], company registration [number].
together referred to as “the Parties”

IT IS AGREED THAT:

1. This Deed of Agreement together with documents below form the Contract:
(a)
Terms and conditions of contract (Schedule A)
(b)
Contract notice (Schedule B)

(c)
Requirements listed in the Invitation to Tender (Schedule C).
(d)
Offer made in the returned Tender (Schedule D).
(e)
Clarifications made (Schedule E).

(f)
Contract award notice (Schedule F)
(g)
Equipment and locations (Schedule G)
(h)
Services (Schedule H)

(i)
Maintenance Terms (Schedule I)

(j)
Software (Schedule J)

(k)
Lease terms (Schedule K)

(l)
Other (Schedule L)
2. The Contract becomes effective by the signing of this Deed of Agreement and constitutes the entire agreement between the Parties relating to the subject matter of the Contract and supersedes all prior contracts, negotiations, representations or understandings whether written or oral.

3.
The effective date of this Contract is from  [date]  (Date of Possession)  to [date] (Date of Completion) unless terminated in accordance with the provisions of this Contract or extended by agreement between both parties.

Executed as a Deed by the Contractor



Signed
………………………….…………….



Title
………………………….…………….


Signed
………………………….…………….



Title
………………………….…………….


Executed as a Deed by the University



Signed
………………………….…………….



Title
………………………….…………….


Signed
………………………….…………….



Title
………………………….…………….
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1. Definitions and Interpretation

1.1. The following terms have the following meanings in the Contract: -

	Authorised Officer
	the Authorised Officer referred to in Clause 3



	Agreed Form
	means the Contract in the agreed form as set out in the Invitation to Tender as the same may be amended from time to time with the consent of both the Supplier and the University 



	Commencement Date
	1 September 2016 



	Completion Date
	31 August 2019 with an option to extend for up to 2 years


	
	

	Conditions
	these terms and conditions contained in the Order



	Confidential Information
	information to which the confidentiality or commercial interests exemptions within the FOI apply



	Contract
	the agreement for the supply of the Equipment and the provision of the Services and being (i) Lease Terms and/or (ii) Print Management Software Terms and/or (iii) Managed Print Service Terms and/or (iv) Maintenance Terms constituted by the Order and in the Agreed Form



	Contract Documents
	the contract documents referred to in the Contract



	Contract Manager
	the Contract Manager referred to in Clause 4



	Contract Standards
	i the standards in the Contract, including but not limited to the KPI’s contained in the Specification; and

ii with due skill, care and diligence in accordance with the highest professional standards and industry practice

iii generally to the satisfaction of the University



	Delivery Date
	the Agreed date of Delivery



	Documentation
	the operating manuals, user instruction manual, technical literature, Specification and all other related materials in human readable and/or machine readable form relating to the Equipment, its installation, operation, maintenance and use to be supplied by the Supplier 



	Equipment
	the equipment to be supplied under the Contract as set out in Schedule G


	Exempt Information
	information falling into the exemptions set out in the FOI



	FOI
	the Freedom of Information Act 2000 including amendments



	Intellectual Property
	all technical know-how and information of a confidential nature not in public domain, together with all intellectual property rights owned by or licensed to the Parties at the date of this Contract and, following the date of this Contract, all technical know-how and information of a confidential nature (prior to it coming into the public domain) and intellectual property rights owned by or licensed to the Parties 



	Installation
	the installation of the Equipment



	Installation Date
	the Agreed date of Installation



	
	

	Lease Terms
	the lease terms and conditions contained in Schedule K to be entered into where the Equipment is to be leased from the Supplier in the Agreed Form



	Lessor

Maintenance Terms
	the body to whom the Equipment belongs.  This will be the Supplier or the party leasing the Equipment.
the terms in Schedule I upon which the Services are to be provided in the Agreed Form



	Order


	a purchase order placed by the University



	Parties
	a party to this Contract and “Parties” means all parties participating in this Contract



	Ready for Service

	delivered, installed, successfully tested and ready to be used by the University



	Sites
	the locations at which the Equipment is to be installed as set out in Schedule G


	Services


	the maintenance and support (if any) to be provided by the Supplier as set out in Schedule H on the terms to be agreed between the Parties



	Software
	all computer programs or routines necessary to ensure that the Equipment operate in accordance with the Contract and includes the media upon which those programs are intended to be stored as set out in Schedule J 



	Specification
	the Specification set out in Section 3 of the Invitation to Tender (Schedule C)


	Supplier
	the supplier of the Equipment



	Tender
	the Supplier's Tender for the provision of the Equipment and Services



	Term
	the period of 3 years from the Commencement Date of the this Contract and any subsequent extension


	Training
	the training in respect of the installation and/or use of the Equipment as specified in Schedule H to be provided by the Supplier.



	University
	The University of Gloucestershire



	Work

	all the works, duties and obligations to be carried out by the Supplier pursuant to this Contract in order to supply the Equipment and provide the Services 



	Working Day
	08:30 – 1700 Monday to Friday inclusive except bank and other public holidays.


1.2. The Contract shall be governed by English Law.

1.3. References to: -

a) any Act, Order, Regulation, Statutory Instrument, etc, include any amendment or re-enactment.

b) one gender include any other gender

c) persons include corporations

d) singular includes the plural

e) clauses are to clauses in the Conditions

f) the Supplier's staff include the Supplier's partners, directors, employees, agents and sub-contractors. 

1.4. The Contract represents the entire agreement between the University and the Supplier and supersedes all other undertakings, statements and agreements relating to the supply of the Equipment and provision of the Services.

2. The Contract - General

2.1. The Supplier shall be deemed to have ensured the accuracy of the rates and prices in the Tender which shall cover all the Supplier's obligations under the Contract.

2.2. The Contract Documents are mutually explanatory of one another but if there is any inconsistency between these Conditions and any provision in any other Contract Document, these Conditions shall prevail as between the Supplier and the University 

2.3. The Schedules to this agreement, together with the documents referred to in them, form an integral part of this agreement.

2.4. In the event of any conflict or inconsistency between this agreement or any conditions detailed in the Schedules to this agreement the following order of precedence shall apply:

(i)
this agreement 

(ii)
the Schedules 

2.5. No deletion from, addition to, or variation of the Contract Documents shall be valid unless agreed in writing and signed by the University and the Supplier.

3. Authorised Officer

3.1. The Authorised Officer is the person nominated the University to act on its behalf for the purposes of the Contract and may

a) issue instructions to the Supplier on any matter relating to the Contract; and

b) appoint representatives to act upon his behalf and shall notify the Supplier of such appointment(s).

3.2. To enable the Authorised Officer to monitor the supply of the Equipment and the provision of the Services the Supplier authorises access by him to:

3.2.1. the Supplier's work place

3.2.2. all relevant records and documents held by the Supplier in connection with the Equipment 

3.2.3. the Supplier's staff 

3.2.4. the technology, resources and systems used or proposed to be used in connection with the Equipment 

3.3. If requested by the Authorised Officer the Supplier shall provide a copy of its audited accounts within nine months of the relevant accounting reference date for each financial year subsequent to those provided in accordance with the Tender.

4. Contract Manager

4.1. The Supplier shall appoint a Contract Manager approved by the University.  Any notice, instruction or other information given to the Contract Manager shall be deemed to have been given to the Supplier.

4.2. The Supplier shall notify the Authorised Officer(s) in writing of the name, address and contact numbers of the Contract Manager and any deputy.

4.3. The Supplier shall provide and shall ensure that its staff wear at all times, when engaged in the supply of the Equipment and the provision of the Services on University’s premises such identification as the University may require. 

5. Supplier's Staff

5.1. The Supplier shall employ sufficient staff to ensure that the Work is carried out, the Equipment is supplied and the Services are provided in accordance with the Contract and to the Contract Standards and shall efficiently and competently direct and supervise its employees, agents and subcontractors who are to carry out the Work, supply the Equipment and/or provide the Services

5.2. The Supplier's staff shall be adequately qualified, competent and suitable in all other respects to carry out the Work, supply the Equipment and/or provide the Services

5.3. The Authorised Officer(s) may reasonably require the Supplier in writing to remove from the carrying out of the Work, supply of the Equipment and/or provision of the Services any member of the Supplier's staff.  The Supplier shall immediately remove such staff from the carrying out of the Work, the supply of the Equipment and/or provision of the Services and provide a replacement.

5.4. The University shall not be liable either to the Supplier or to the staff in question in respect of any cost, expenses, liability, loss or damage occasioned by such removal and the Supplier shall indemnify the University in respect of any claim made.

6. The Supplier's Obligations

6.1. The Supplier shall supply the Equipment in accordance with the Specification and the Contract 

6.2. These Conditions apply to all orders submitted by the University’s to the Supplier and they shall govern the Contract to the entire exclusion of all other terms and conditions.  All other terms and conditions are excluded including any terms and conditions which the Supplier may attempt to apply under any sales offer, quotation, acknowledgement or acceptance of the Order, specification or other documents.

6.3. In the absence of express acceptance of an order by the Supplier, delivery of Equipment and/or provision of Services by the Supplier to the University shall be deemed to be conclusive evidence of the Supplier’s acceptance of these Conditions.

6.4. The Supplier shall provide the Services upon the Maintenance Terms for the Term to the Contract Standards 

6.5. The Supplier shall inform the relevant Authorised Officer immediately if it is unable to supply the Equipment and/or provide the Services or if the Supplier is aware of anything which may prevent the Supplier from complying with the Contract.

6.6. Without prejudice to the University’s other powers under the Contract, if the Supplier fails to supply the Equipment and/or provide the Services in accordance with Clause 6, the University may pay another firm to supply part or all of the Equipment and/or provide the Services and the costs incurred may be deducted from the Contract Charges or shall be recoverable as a debt. 

7. Quality

7.1. The Equipment must be of the type and quality specified in the Contract, and where relevant must comply with samples previously approved by the University.

7.2. The Supplier must comply with every relevant legal requirement (including EU and UK standards) relating to the manufacture, packaging and delivery of the Equipment.

7.3. The University’s rights in these Conditions supplement any warranty or guarantee offered by the Supplier.  Without prejudice to any other remedies the University  may have, The University will have the right to require the Supplier to remedy defects in the Equipment (by repair or replacement) if within six months of delivery, the goods become defective because of poor design or workmanship, use of faulty materials or similar  reason.

7.4. The Supplier warrants to the University that the Equipment shall:

7.4.1. be of satisfactory quality (within the meaning of the Sale of Goods Act 1979 as amended); 

7.4.2. be fit for any purpose stated by the Supplier or made known to the Supplier by at the time the Order is placed; 

7.4.3. be free from defects in design, material and workmanship; 

7.4.4. correspond with any relevant specified sample; and 

7.4.5. comply with all statutory requirements and regulations relating to the sale and supply of goods.

8. Delivery

8.1. The Supplier shall Deliver the Equipment and provide the Services in accordance with Orders placed by the University.  

8.2. The Equipment shall be Delivered to the address and in the manner specified in the Order.  

8.3. The Equipment shall be delivered at the Supplier’s risk, and shall be free of all charges for carriage and packing, except where such charges have been specifically agreed in relation to particular orders because Delivery is required more speedily than specified above.  The Supplier shall be responsible for off-loading the Equipment on Delivery and delivering it to the point of delivery as designated by the University.

8.4. 
Time for Delivery shall be of the essence.

8.5. 
The Supplier shall provide a Delivery note quoting the Order number and giving details of the Equipment Delivered.  The University’s Order number must also be quoted on the invoice.

8.6. 
If the Equipment Delivered is not of the specified quality, quantity or type or if it does not comply with any sample previously supplied then the University may either refuse to accept the Equipment at all or may reject all or part of it.

8.7. 
If any Equipment rejected by the University is not removed by the Supplier within seven days from the notice, the University may remove the Equipment at the Supplier’s cost.  (Rejection may be for quality reasons or other valid grounds.)

8.8. If the Supplier does not Deliver the Equipment within the time specified in the Order then without prejudice to any other rights which it may have, the University will have the right to:

8.8.1. cancel the Order in whole or in part;

8.8.2. refuse to accept any subsequent Delivery of the Equipment which the Supplier attempts to make;

8.8.3. recover from the Supplier any expenditure reasonably incurred by the University in obtaining the Equipment in substitution from another supplier; and

8.8.4. claim damages for any additional costs, loss or expenses incurred by the University which are in any way attributable to the Supplier’s failure to deliver the Equipment within the time specified provided always that no indirect and/or consequential loss shall be incurred by the Supplier

8.9. Where the University agrees in writing to accept Delivery by instalments, failure by the Supplier to Deliver any one instalment of the agreed schedule within a reasonable period shall entitle the University at its option to treat the whole Contract as repudiated.

8.10. The printed name and signature of the person receiving the Equipment must be obtained on the driver’s Delivery note.  The University reserves the right to refuse payment if the Delivery note has not been duly signed.

9. Property and Risk

9.1. Property and risk in the Equipment shall pass to the University on Delivery where the Equipment is being purchased except where payment has already been made, when property in the Equipment shall pass on payment.  In the event that the Equipment is being leased, property will not pass and will remain with the Lessor; risk in the Equipment shall pass to the University on delivery.

9.2. Provided reasonable care has been taken, the University shall not be liable for any damage to or deterioration of any rejected Equipment whilst in its possession which will be returnable at the Supplier’s expense.

10. Software 

10.1. The Supplier shall provide any proprietary Software to the University under the standard licence terms provided by the Supplier (copies of which shall be provided to the University for approval prior to the installation of the Software) incorporating such changes as may be mutually agreed between the University and the Supplier.  

10.2. The Supplier shall provide any Software proprietary to any third parties to the University under the standard licence terms provided by such third parties (copies of which shall be provided to the University for approval prior to installation of such Software) incorporating such changes as may be mutually agreed between the University and the Supplier, where the Supplier has been authorised by the third party proprietary owner to agree such changes.

10.3. The Supplier may be required to provide to the University, at the Supplier’s expense, an escrow agreement for the source code of all or elements of any bespoke Software in the form set out in Schedule J which will be entered into by the Supplier on the date of this Contract.

10.4. Before supplying or installing any item of the Software, the Supplier shall carry out reasonable tests to ensure that such item is in operable condition and is capable of meeting the requirements of the Specification once properly installed. 

10.5. If any item of Software fails to pass the applicable tests then the Supplier shall forthwith remedy the deficiency and the relevant tests shall be repeated within a reasonable time. 

10.6. In the event of delay caused solely and directly by the fault of the University the Supplier shall be entitled to a reasonable extension of time for performance.

11. Licences 

11.1. The Supplier shall obtain all necessary licences, permissions and consents required to enable it to supply the Equipment and/or provide the Services and to enable the University to use and operate the Equipment and in particular all:

11.1.1. licences of any third party software 

11.1.2. 
licences required to use any third party network infrastructure

11.1.3. 
maintenance contracts 

11.2. The Supplier will produce copies of such licences, permissions and consents to the University on request.

12. Lease 

12.1. In the event that the Equipment is to be leased from the Supplier by the University the Supplier shall provide the Equipment under the standard lease terms provided by the Supplier and contained in Schedule XX incorporating such changes as the University and Supplier may mutually agree.
12.2. The University shall:

12.2.1. take due care of the Equipment and use it in accordance with the operating instructions provided by the Supplier

12.2.2. notify all faults promptly to the Supplier

12.2.3. take reasonable precautions to ensure the safety and security of the Equipment

12.3. In the event that the University is dissatisfied during the Lease term, whether for reasons of;

i) performance of the Equipment, as defined within the Specification, and both parties have taken all reasonable steps to rectify the dissatisfaction;  the University reserves the right to require the Equipment to be removed without penalty or replaced by new Equipment for the remainder of the Lease Term at no increase in the Contract Charges; 
and/or

ii) performance of the Supplier as defined within the Specification and both parties have taken all reasonable steps to rectify the dissatisfaction, the University reserves the right to terminate the contract and require the Equipment to be removed without penalty. Exceptionally, and only by mutual agreement, Equipment may be left in situ and leases legally transferred to an alternative supplier.

12.4. In the event that the University’s requirements change during the Lease Term due to operational needs, restructuring or administrative reorganisation, closure of an establishment or similar circumstances, the Supplier shall accept notice of early return or shall upgrade or downgrade leased Equipment prior to the expiry of the Lease Term subject to agreement of reasonable settlement terms which will be no greater than the sum of all outstanding lease charges at the point of termination.  The University will attempt to arrange a suitable alternative Site after the Equipment has been removed and the Supplier has advised revised Lease charges for it or the Supplier may dispose of the Equipment at its discretion.

13. Intellectual Property Rights

13.1. All Intellectual Property and know-how relating to or used in connection with the Equipment shall remain the property of the party introducing the same. 

13.2. The Supplier warrants that no intellectual property belonging to a third party will be infringed or misused by the supply of the Equipment and/or the provision of the Services. 

13.3. The Supplier shall indemnify and hold the University harmless (and keep indemnified and hold harmless not withstanding termination of this Contract) against any loss or damage suffered by the University as a result of the Supplier's breach of the warranty in clause 13.2.

13.4. The Supplier (or the proprietors of the Software as the case may be) hereby grant to the University irrevocable licences (“the software licences”) to use the Equipment and the Software for all the purposes envisaged by this Contract for the duration of the Contract.

13.5. The University agrees with the Supplier to grant to it the right to conduct and settle any claim made under Clause 13.4 and the University shall comply with the Supplier’s reasonable requirements to assist it in the conduct of any such claim.

14. Duration of Provision of Equipment and Services 

14.1. The Equipment and/or Services shall be made available by the Supplier under the term of this Agreement and provided to a University for a period as agreed in the leasing and/or managed print service agreement between the University and the Supplier, commencing from the point of order delivery.

14.2. At any time before the third anniversary of the Commencement Date of this Contract the University may, by notice in writing, require the Supplier to continue to make available the supply of Equipment and/or the Services for a further term of 2 years commencing on the third anniversary of the Commencement Date.

14.3. Upon such notice being given, the Supplier shall continue to make available the supply of Equipment and/or Services on the terms of the Contract (except for this option to extend) for the term(s) specified in the Contract.

15. Documentation Relating to Equipment 

15.1. The Supplier shall on or before the Delivery Date provide to the University the Documentation containing sufficient up-to-date information for the proper installation, use and maintenance of the Equipment and will provide updated versions of the Documentation on a regular basis to enable this to continue. 

15.2. The University shall be entitled to make such further copies of the Documentation as it deems appropriate for the installation, use and maintenance of the Equipment and for training any persons in the installation, use and maintenance of the Equipment. 

15.3. The University shall be entitled to provide copies of the Documentation to any third party who needs to know the information contained in it for the purpose of the installation, use and maintenance of the Equipment

16. Training 

16.1. The Supplier undertakes to provide the Training to the University as part of the Contract Charges. 

16.2. Any additional training required by the University shall be provided by the Supplier at the Supplier's rates as quoted in the Tender.

17. Price and Payment

17.1. Where a price is specified in the Order the price actually chargeable must not exceed it.  Invoices for goods should include VAT as a separate item.

17.2. The University may set off against the price any amount due from the Supplier under this or any other order.

17.3. Invoices shall be in such a form as may be agreed between the University and the Supplier and the University will pay the invoices within 30 days of receipt of an undisputed invoice.  

17.4. Except where otherwise agreed by the University, the invoice will be paid by BACS and the remittance advice sent by email.  The Supplier shall provide details of its bank account and email address or fax number to the University no later than the time submitting the invoice relating to this Order.

17.5. The University reserves the right to vary its invoicing policy at any time and to require electronic invoices to be directly submitted by the Supplier.  Any expenses of the Supplier involved in the submission of electronic invoices shall be met by the Supplier.

17.6. The University shall be liable to pay to the Supplier such Value Added Tax as may be properly chargeable by the Supplier in respect of the supply of the Equipment and the provision of the Services to the University (except to the extent that any such Value Added Tax or related penalties are chargeable because of the breach by the Supplier of the relevant statutory provisions).

18. Assignment

18.1. The Supplier shall not assign or sub-contract this agreement (in whole or in part) without the University’s agreement in writing but no consent is necessary for sub-contracting the delivery of the Equipment. The Supplier shall be responsible for the acts, defaults or neglect of any sub-contractors, as if they were the acts, defaults or neglect of the Supplier.

19. Warranty 

19.1. The Supplier warrants to the University:

19.1.1. that it has the right to license all rights in and to the Equipment licensed herein to the University.

19.1.2. that the Equipment will meet all the requirements of the Specification; and

19.1.3. that the Equipment will perform in accordance with the Specification;

19.1.4. that the Supplier will supply the Equipment and provide the Services exercising such skill and care as is specified in clause 6 and in accordance with the Contract Standards and the terms of the Contract and these Conditions.

19.2. The Supplier shall defend, hold harmless and indemnify the University against all direct loss, damage, claims, liabilities, fees, costs and expenses arising out of any action brought against the University based on a claim that the Equipment, its Installation, use or maintenance infringe any intellectual property right of any third party, provided that:

19.2.1. the Supplier is notified promptly in writing of any such claim; 

19.2.2. the University makes no admission or settlement of such claim without the Supplier's prior written consent;

19.2.3. the Supplier has sole control of the defence and any negotiations for compromise; and 

19.2.4. the University provides, at the Supplier's expense, such assistance as the Supplier reasonably requires. 

19.3. Provided that the Supplier shall not liable for any indirect and/or consequential loss

20. Indemnity and Insurance

20.1. The Supplier shall indemnify the University against all actions, claims, damages, costs and other expenses in relation to the injury to, or death of, any person, and loss of, or damage to, any property, real or personal which is attributable to the negligent act or default of the Supplier, its servants, agents or sub-contractors in connection with this agreement or any Order in connection with the supply of the Equipment and provision of the Services  provided always that the Supplier shall not be liable for any indirect and/or consequential losses

20.2. The Supplier shall take out and maintain insurance against its liabilities under Clause 20.1 for the minimum sum of £5 million in respect of any one incident.

20.3. The Supplier must take out and maintain employer’s liability insurance in a minimum amount for each and every claim, act or occurrence or series of claims, acts or occurrences which complies with statutory requirements (which at the date of this agreement is £10 million). 

20.4. 
The Supplier must have professional indemnity insurance in a minimum amount for each and every claim, act or occurrence or series of claims, acts or occurrences which is sufficient to cover its liabilities under this agreement (the annual aggregate of which at the date of this agreement is £5 million)

20.5. 
The Supplier shall supply to the University on request copies of all insurance policies, cover notes, premium receipts and other documents necessary to establish compliance with Clause 20.2 – 4 inclusive.

21. Termination

21.1. The University may terminate this agreement immediately if the Supplier:

a) has offered any gift or consideration of any kind as an inducement or disincentive for doing anything in respect of this contract or any other contract with the University and/or the University; or

b) has committed an offence under the Prevention of Corruption Acts 1889 to 1916; or

c) becomes bankrupt; or

d) has a receiving order made against it; or

e) presents its petition in bankruptcy; or

f) is subject to a winding up order; or

g) has a receiver appointed; or

h) ceases or threatens to cease to carry on its business;

i) the financial position of the Supplier deteriorates to such an extent that in the reasonable opinion of the University the capability of the Supplier to fulfil its obligations under the this agreement has been placed in jeopardy

j) is in persistent and/or material breach of contract (by failure to achieve the Contract Standards or otherwise); or

k) changes its composition on staffing so as seriously to affect its ability to supply the Equipment and provide the Services

22. Remedies   

22.1. Without prejudice to any other right or remedy which the University may have, if any     Equipment is not supplied in accordance with, or the Supplier fails to comply with, any of the terms of the Contract the University shall, after both parties have taken all reasonable steps to rectify the dissatisfaction, be entitled to avail itself of any one or more of the following remedies at its discretion, whether or not any part of the Equipment has been accepted by the University:

22.1.1 to rescind the Contract;

22.1.2 to reject the Equipment (in whole or in part) and return it to the Supplier at the risk and cost of the Supplier whereupon the Supplier shall immediately pay a full refund for the returned Equipment;

22.1.3 to refuse to accept any further deliveries of the Equipment but without any liability to the Supplier;

22.1.4 to carry out at the Supplier’s expense any work necessary to make the Equipment comply with the Contract; 

22.1.5 without terminating the Contract itself to provide or arrange for the supply of the Equipment and/or provision of the Services or any part of them until such time as the Supplier has satisfied the University that the Supplier is able to supply the Equipment and/or provide the Services or the relevant part of them to the Contract Standard and during such period the Supplier's supply of the Equipment and/or provision of the Services in whole or in part shall be suspended (this remedy does not apply to the provision of Managed Print Services); 

22.1.6 without terminating the whole of the Contract to determine the Contract in respect of part of the supply of the Equipment and/or provision of the Services and supply and/or provide or arrange to be supplied and/or provided such part of the Equipment or the Services itself or by a third party; and

22.1.7 to claim such damages as may have been sustained in consequence of the Supplier’s breach of the Contract.

22.2. 
The University may charge the Supplier any cost reasonably incurred by it together with any reasonable administration costs in respect of the supply of the Equipment and/or provision of the Services in whole or in part by itself or by a third party to the extent that such costs exceed the relevant Contract Charges.

22.3. The remedies in this Clause 22 may be exercised successively in respect of separate failures by the Supplier.

23. Notices

23.1. Notices under this agreement must be in writing and may be served by either fax, personal delivery (including courier service) or recorded delivery to the addresses referred to in this agreement.

24. Waiver

24.1. Failure by University to enforce the provisions of this agreement shall not be construed as a waiver of or as creating an estoppel in connection with any such provision and shall not affect the validity of this agreement or the right of the University to enforce any provision in this agreement.

25. Health and Safety, Data Protection and Other Statutory Requirements

25.1. 
Health and Safety

The Supplier shall comply with the requirements of the Health and Safety at Work Act 1974 so far as they apply to the supply of the Equipment and provision of the Services and throughout the Contract Period the Supplier shall have in place a health and safety policy which complies with all statutory requirements. 

25.2. Data Protection

25.2.1. 
The Supplier’s attention is drawn to the Data Protection Act 1998 (‘DPA’).

25.2.2. The Supplier shall comply with the Data Protection principles contained within DPA and shall observe any other obligation under DPA which arises in connection with this agreement and any relevant Contract..

25.2.3. In this condition “DPA” means the Data Protection Act 1998 and “Personal Data” means information defined as such in DPA which is supplied and /or processed by the Supplier on behalf of the University and/or the University.

25.2.4. Personal Data is owned by the University and/or the University. The University/ and or the University as the case may be is the Data Controller and the Supplier is the Data Processor under DPA.

25.2.5. The Supplier shall maintain appropriate confidentiality and security arrangements in respect of Personal Data and must comply with the principles of DPA when processing Personal Data

25.2.5.1. The Supplier shall ensure that Personal Data will: 

a) be processed fairly and lawfully in accordance with the requirements of the first principle of DPA.

b) Be processed only for the purpose of the provision of the service and will not be processed for any other purpose without the data controllers consent or approval.

c) Be adequate, relevant, and not excessive in relation to the purpose specified;

d) Be accurate and, where necessary kept up to date;

e) Be secured to prevent unauthorised or unlawful processing and to protect against loss destruction or damage

f) Be held for only as long as necessary to meet the purpose 

g) Not to be transferred to any country outside the European Economic Area without the University’s approval.

h) Be processed in accordance with the rights afforded to individuals under DPA. 

25.3. Human Rights Act and Other Legislation



The Supplier shall comply with all other relevant statutory and other provisions relating to the supply of the Equipment and provision of the Services including (but without limitation) the Human Rights Act 1998.  

25.4. New Legislation  

Without prejudice to Clause 25.1 – 25.3, where new legislation is enacted during the Term which has the effect of changing the manner in which the Equipment or any part of it is to be supplied and the Services or any part of them are to be provided the Supplier shall ensure that:

a) the Authorised Officer is informed of the nature and effect of such legislation and the changes necessitated by it in the Equipment and the Services;

b) the Equipment is supplied and the Services are provided in accordance with such legislation.

25.5. 
Rights of Third Parties


A person who is not a party to this agreement has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce or to enjoy the benefit of any term of this Contract.
25.6. Equality and diversity

25.6.1. The Supplier and any Sub-contractor employed by the Supplier shall adopt a policy to comply with employers’ statutory obligations under the Equality Act 2010 and any subsequent legislation in respect of equality and diversity which may be enacted during the Contract Period.  Accordingly, the Supplier and any Sub-contractor employed by the Supplier will not discriminate directly or indirectly against any person because of their age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion and belief, sex, or sexual orientation  in relation to decisions to recruit, train, promote, discipline or dismiss employees.

25.6.2. The Supplier and any Sub-contractor employed by the Supplier shall observe as far as possible, the Commission for Racial Equality’s Code of Practice for Employment as approved by Parliament in 2006 and/or any comparable statutory codes relating to the Equalities Legislation.  This gives practical guidance to employers and others on the elimination of racial discrimination and the promotion of equality of opportunity in employment, including monitoring of workforce matters and steps that can be taken to encourage people from minority groups to apply for jobs or take up training opportunities.

25.6.3. In the event of any finding of unlawful discrimination being made against the Supplier or any Sub-contractor employed by the Supplier during the contract period by any court or industrial tribunal or in comparable proceedings in any other jurisdiction, or of an adverse finding in any formal investigation by the Commission for Racial Equality and/or any comparable statutory body relating to the Equalities Legislation over the same period, the Supplier shall inform the University of this finding and shall take appropriate steps to prevent repetition of the unlawful discrimination.

25.6.4. The Supplier shall, on request, provide the University with details of any steps taken under Condition 25.6.3 above.

25.6.5. The Supplier shall comply with the Equalities Legislation and shall satisfy the University that:-

a) its working practices do not involve the treatment of one group or individual less favourably than any others because of their age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion and belief, sex, or sexual orientation  on any decision relating to their recruitment or employment with the Supplier and in relation to the delivery of the Services under this Agreement;

b) policies on discrimination are set out:-

i. in instructions to those concerned with recruitment, training and promotion;

ii. in documents available to employees, recognised trade unions or other representative groups of employees;

iii. in recruitment advertisements or other literature;

iv. in instructions to those concerned with the delivery of the Services.

25.6.6. The Supplier shall provide such information as the University may reasonably request for the purpose of assessing the Supplier’s compliance with this clause 25.6 including, if requested, examples of any instructions or other documents, recruitment advertisements or other literature containing details of monitoring of recruitment and employees.  If this contract has been deemed to be of ‘medium’ or ‘high’ risk in terms of equality and diversity the Supplier shall provide such information at such times as the University may reasonably request as is set out in the Specification contained in the Invitation to tender in Schedule C to this Agreement, such information not to unreasonably withheld or delayed.

25.7. 
Freedom of Information

25.7.1. All of the Participating Public Sector Bodies are bound by the provisions of the FOI and information relating to this Contract and to the supply of the Equipment and provision of the Services may need to be disclosed to third parties in order for the University to meet its obligations under the FOI.  

25.7.2. The Supplier shall make all reasonable efforts to assist the University in meeting its obligations under the FOI.  If the University receives an access request under the FOI, the Supplier shall upon request provide  

i. to the University a copy of information requested which is held by the Supplier on behalf of the University within a period of 5 Working Days;

ii. access to an authorised officer of the University, within a period of 5 Working Days, to inspect information held by the Supplier on behalf of the University.

25.7.3. Where it is necessary for the Supplier to provide information to the University which it believes to be Exempt Information it shall state in writing to the University the nature of the information and the relevant exemption.  The University will use reasonable endeavours to consult with the Supplier before disclosing such information under the FOI.  The Supplier acknowledges that the final decision whether to disclose such information will rest with the University and not with the Supplier.  Nothing contained in this Contract or any documents or negotiations relating to this Contract shall prevent the University from disclosing any information which (in the University’s reasonable opinion or in accordance with any recommendation, notice or decision of a competent authority) it is required to disclose under the FOI.

25.7.4. The Supplier shall observe the University’s Retention and Destruction Policy (details of which shall be provided by the University to the Supplier upon request) and shall not destroy information other than in accordance with this policy.  If the University notifies the Supplier of a request for information held by the Supplier which is due for destruction the Supplier shall immediately suspend destruction of that information to allow disclosure to take place.  Upon the termination of this Contract the parties shall agree which party has the control of the retained information.  Should the Supplier retain control of the information this clause shall remain in force beyond the termination of this Contract.

25.7.5. The Supplier shall maintain an adequate records management system which will enable it to access the information within the time limits prescribed.

25.7.6. The Supplier shall indemnify the University against all claims, demands, actions, costs, proceedings and liabilities that the University directly incurs due to the Supplier’s or any sub-contractor’s breach of this clause 25 or any part of it.

25.8. Confidentiality

25.8.1. The Supplier shall keep confidential all information obtained from  THE UNIVERSITY and/or the University or through its supply of the Equipment and provision of the Services which is Confidential Information whether or not THE UNIVERSITY and/or the University as the case may be designates or marks that Confidential Information as confidential.

25.8.2. Subject to Clause 25.7 the University shall keep confidential all Confidential Information provided to it by the Supplier.

25.8.3. The provisions of Clauses 25.8.1 and 25.8.2 shall not apply to any information which:

a) is or becomes public knowledge (otherwise than by a breach of this clause 25.8);

b) was in the possession of the party concerned without restriction as to its disclosure before receiving it from the other party; or

c) is received from a third party who lawfully acquired it and who is under no obligation restricting its disclosure.

25.8.4. Nothing in this clause shall prevent the University or the Supplier from disclosing information under or in accordance with any legal requirement, or in accordance with any lawful requirements made by the Courts or by any regulatory body or inspectorate established by law.

25.8.5. The Supplier shall ensure that all employees engaged in the supply of the Equipment and provision of the Services or otherwise with access to information relating to the Equipment and the Services will abide by this confidentiality clause.

25.8.6. The Supplier shall ensure that the terms of any sub-contract fully reflect the provisions of this clause 25.8.

26. Security

26.1. The Supplier shall comply with the University’s security procedures at the University’s premises used or occupied by the Supplier in connection with the provision of the Services.

26.2. 
The Supplier shall use its best endeavours to ensure that access to any such premises is restricted to its staff and essential visitors.

26.3. 
The Supplier shall issue to its staff who have access to any relevant premises security passes in such form as the University may require.

26.4. 
The Supplier shall be responsible for the safekeeping of any keys, passes and other means of access provided by the University and shall only permit them to be given to the staff whose names and addresses have been supplied to the University and then only to the extent required for the purposes of supplying the Equipment and providing the Services. The Supplier shall ensure that the Authorised Officer is informed immediately of the loss of any keys, passes and other means of access and shall pay the cost of replacement and/or any reasonable security measures implemented as a result of such loss.

27. CRB Checking
27.1. 
The Supplier shall carry out all necessary checks with the Criminal Records Bureau on all staff employed or (if any) volunteers engaged to provide or supervise the supply of the Equipment and/or provision of the Services if this is a statutory requirement.

28. Legal Proceedings

28.1. 
The Supplier shall notify the Authorised Officer of any accident, damage, claim or breach of any statutory provision relating to the supply of the Equipment and provision of the Services as soon as reasonably possible after becoming aware of such matter.

28.2. If required by the Authorised Officer, the Supplier shall provide relevant information and assistance in connection with any legal inquiry, arbitration, court proceedings or internal disciplinary proceedings relating to the supply of the Equipment and provision of the Services and if required shall give evidence in such inquiries or proceedings or hearings.

29. Price Reduction and Technological Improvements

29.1. The Supplier shall at all times during the Term use all reasonable endeavours to ensure that the University receives the benefit of improvements in the available technology and reduced third party costs and charges relevant to the supply of the Equipment and/or provision of the Services (including, without limitation, endeavouring to source equipment and software from suppliers with competitive rates).  

29.2. Where the Supplier identifies such a potential benefit, it shall promptly inform the University and shall advise the University whether, in the Supplier's professional opinion, the implementation of any change necessary to enable the University to enjoy that benefit is desirable (in view of quality, reliability and other relevant factors as well as price).  

29.3. If the University shall conclude that the implementation of the necessary change is desirable, the Supplier shall implement the change.  Where the achievement of the benefit by the University would necessitate the making of a variation, the procedures for variations shall apply but (for the avoidance of doubt) the Supplier shall not be entitled to object to the proposed change save in circumstances where it would be reasonable for the Supplier to do so.  

29.4. Any benefits arising from any such change as is referred to in this clause (including any consequent reductions in the Charges) shall accrue solely to the University (subject to any costs reasonable incurred by the Supplier in implementing the necessary change being taken into account).

30. Sustainability

30.1. In providing the Equipment the Supplier shall meet the sustainability requirements set out in the Specification.

30.2. The Supplier shall comply with the provisions of its environmental policy in relation to the provision of the Equipment.

30.3. The University shall monitor compliance with this clause. 

30.4. Throughout the Contract Period the Supplier shall make all reasonable endeavours to reduce any negative impact on the environment caused by meeting the terms of this Agreement.
31. Variations

31.1. If during the Contract Period the Supplier wishes to change any of the materials, technologies or working practices used in connection with the Equipment, the Supplier must notify the University detailing the changes, any possible impact on the Contract Charges or the Contract Standards. If the University agrees to the variation the Supplier shall implement the changes in accordance with the Variation Clause.  The application must define the proposed changes, indicate the impact on the Contract Charges or the Contract Standards and must contain an evaluation of the environmental impact of the proposed changes.  If the University agrees to the variation the Supplier shall be free to implement the proposed changes.

32. Dispute Resolution 

32.1. Any dispute or difference (in this Condition ‘the dispute’) which arises between the University and the Supplier as to the construction of this Agreement, as to their respective rights, duties and obligations or as to any other matter arising out of or connected with the Agreement shall be determined in accordance with the provisions of this Condition.

32.2. The University and and the Supplier shall submit the dispute to a neutral adviser appointed by agreement between them to assist them in resolving the dispute.  Either party may give written notice to the other describing the nature of the dispute, requiring it to be submitted to such a neutral adviser and proposing the name of a suitable person to be appointed.  If no such person is appointed by agreement within 14 days after such notice is given, or, if no such notice is given within 28 days after the dispute has arisen, either party may request the Centre for Dispute Resolution to appoint a neutral adviser acceptable to both parties. 

32.3. The parties shall, with the assistance of the neutral adviser appointed in accordance with Condition 33.2 above, seek to resolve the dispute by using an alternative dispute resolution (in this Condition ‘ADR’) procedure agreed between the parties or, in default of such agreement established by a mutual adviser.

32.4. If the parties accept any recommendations made by the neutral adviser or otherwise reach agreement as to the resolution of the dispute, such agreement shall be recorded in writing and signed by the parties and, if applicable, the neutral adviser and it shall be binding upon both parties.

32.5. If: -

32.5.1. The dispute has not been resolved to the satisfaction of the parties within 60 days after the appointment of the neutral adviser; or

32.5.2. Either party fails or refuses to agree or participate in the ADR procedure; or

32.5.3. 
In any event the dispute is not resolved within 90 days after it has arisen


then the dispute shall be resolved under Condition 33.6 below.

32.6. Any dispute which is to be resolved under this Condition shall be resolved by the decision of an expert whose decision shall, save as to manifest error, be final and binding on the parties.  The expert shall be appointed by agreement between the parties or, if within ten days after the dispute falls to be resolved, the parties have been unable to agree then on application of either of the parties to the President for the time being of the Chartered Institute of Arbitrators. 

32.7. Any costs and fees incurred by the parties which are not met in accordance with an agreement reached through the ADR procedure or in accordance with a decision reached by the expert under Condition 33.6 above shall be borne by the parties by whom they were incurred.


33. Price Fluctuation 

33.1. The Contract Charges may be varied only upon the occurrence of the following events giving rise to an increase in such Charges.

33.2. If after twelve months following the commencement of the Contract there has been any change in or cessation or creation of types and rates of duty and tax by whomsoever payable which are payable on the import, purchase, sale, appropriation, processing or use of the Equipment under or by virtue of any Act of Parliament.

33.3. The Supplier shall give the University at least twenty eight days’ notice of any increase consequent upon any of the events referred to in Clause 34.2 and shall satisfy the University as to the reasonableness of any claim for an increase in Contract Charges and for this purpose shall submit such evidence as the University considers necessary.

33.4. The University reserves the right to terminate this agreement forthwith by notice if it deems any increase in price under Clause 34.2 to be unreasonable.
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