General Conditions of Contract for the Repair or Refit of Equipment

1. Definitions

1.1 
The term ‘Employer’ shall mean Cornwall Inshore Fisheries and Conservation Authority which is a regulatory authority of Cornwall Council.

1.2
The term ‘Contractor’ shall mean the person, firm or company to whom the contract has been issued.

1.3
The ‘Equipment’ shall mean the Employer’s property to be repaired or modified.
1.4
The ‘Repaired Equipment’ shall mean the property after repairs and/or modifications have been completed in accordance with the Contract and shall include such ‘free-issue’ materials (if any) provided by the Employer as are incorporated therein.

1.5
The ‘Plant’ shall mean all materials, articles and things of all kinds to be supplied by the Contractor.

1.6
The ‘Works’ shall mean the work to be done by the Contractor under the Contract and includes all Plant required for that purpose.

1.7
The term ‘Purchase Order’ shall mean Employer’s Purchase Order which specifies that these conditions apply to it.

1.8
‘The Contract’ shall mean the agreement between the Employer and the Contractor consisting of a Purchase Order, these conditions and any other documents (or parts thereof) specified in the Purchase Order.  Should there be any inconsistency between the documents comprising the Contract, they shall have precedence in the order herein listed.

1.9
The ‘Contract Price’ shall mean the sum named in or ascertained in accordance with the Contract as the contract price, subject to such additions to or deductions from such sum as may be made under the provisions of the Contract.

1.10
The ‘Site’ shall mean the area where the repair will be carried out. 

2. Completion Date

The date of completion of the Works shall be that specified in the Purchase Order, unless agreed otherwise by the Employer and the Contractor.  The Contractor shall furnish such programmes of manufacture and delivery as the Employer may reasonably require and the Contractor shall give notice to the Employer as soon as practicable if such programmes are, or are likely to be, delayed.  If the Works includes tests the same shall not be deemed to be completed until such tests have been passed to the reasonable satisfaction of the Employer.

3. Incorrect Delivery

All Repaired Equipment shall be delivered at the delivery point specified in the Purchase Order.  If any Repaired Equipment is incorrectly delivered the Contractor shall be responsible for any additional expense incurred in delivering it to the correct delivery point.  In respect of the bi-annual Patrol Vessel refit/repair, the delivery point shall be the site at which the refit/repair is carried out, unless as otherwise agreed by the Employer and Contractor.
4. Passing of Property and Risk

4.1
The Plant shall become the property of the Employer at whichever is the earlier of the following times:

(a)    the time when such plant is delivered at the point in the Purchase Order, or

(b)    the time when, in pursuance of the Contract, such Plant is fixed to or 
        otherwise made part of the Equipment.

4.2
When the Equipment is removed from the Site the risk in the Equipment shall rest on the Contractor from the time it is handed to the Contractor, his servants or his agents, and shall so remain until the Equipment or the Repaired Equipment is returned to the Employer at the delivery point specified in the Purchase Order.

4.3
The Contractor shall take full responsibility for the Equipment and Plant during the execution of the Contract and in the event of any damage to, or loss of, the Equipment and/or the Plant the Contractor shall repair such damage or make good such loss at the Contractor’s own expense, save that where such damage or loss is caused by a defect in the Equipment which could not reasonably have been detected by the Contractor the cost of repairing such damage or making good such loss shall be borne by the Employer.

5. Terms of Payment

Unless otherwise stated in the Contract within 30 days of completion of repair/refit. Payment shall only be made after receipt of an invoice.  Value Added Tax, where applicable, shall be shown separately on all invoices as a strictly net extra charge.
6. Intellectual Property Rights

The Contractor will indemnify the Employer against any claim for infringement of patents, registered designs and design rights, trade mark or copyright by anything done by the Contractor hereunder, including the use or sale of any Plant supplied by the Contractor to the Employer, and against all costs and damages which the Employer may incur in any action for such infringement or for which the Employer may become liable in any such action.  Provided always that this indemnity shall not apply to any infringement which is due to the Contractor having followed a design or instruction furnished or given by the Employer or to the use of such Plant in a manner or for a purpose, or to any infringement which is due to the use of such Plant in association or combination with any other article or material not supplied by the Contractor.  Provided also that this indemnity is confidential on the Employer giving to the Contractor the earliest possible notice in writing of any claim being made or action threatened or brought against the Employer.

7. Force Majeure

Neither party shall be liable for failure to perform its obligations under the Contract if such failure results from circumstances which could not have been contemplated and which are beyond the party’s reasonable control.  Industrial disputes and failures by sub-contractors are not force majeure hereunder.

8. Progress and Inspection

The Employer’s representatives shall have the right to progress and inspect the Works at all reasonable times and to reject any part thereof that does not comply with the terms of the Contract.  The Contractor’s sub-contracts shall include this provision. Any inspection, checking, approval or acceptance given on behalf of the Employer shall not relieve the Contractor or his sub-contractors from any obligation under the Contract.

9. Secrecy

No photographs of any of the Employer’s equipment, installations or property shall be taken without the Employer’s prior consent in writing. The Contractor shall keep secret and shall not divulge to any third party (except sub-contractors accepting a like obligation of secrecy and then only to the extent necessary for the performance of the sub-contract) all information given by the Employer in connection with the Contract or which becomes known to the Contractor through his performance of work under the Contract. This undertaking to keep information secret will not apply to information which:

(a)
is already in the Contractor’s possession prior to its disclosure by the Employer, or

(b)
is purchased or otherwise legally acquired by the Contractor at any time from third parties, or

(c)
comes into the public domain otherwise than through the fault of the Contractor.

The Contractor shall not mention the Employer’s name in connection with the Contract or disclose the existence of the Contract in any publicity material or other similar communication to third parties without the Employer’s prior consent in writing.

10. Employer’s Rights in Specifications, Plans, Drawings, Patterns, etc.
Any specifications, plans, drawings, patterns or designs supplied by the Employer to the Contractor in connection with the Contract and intellectual property rights therein are and shall remain the property of the Employer and any information derived therefrom or otherwise communicated to the Contractor in connection with the Contract shall be held by the Contractor as secret and confidential and shall not, without the consent in writing of the Employer, be published or disclosed to any third party, or made use of by the Contractor except for the purpose of the Contract.
11. Responsibility for Information

The Contractor shall be responsible for any errors or omissions in any drawings, calculations, packing details or other particulars supplied by him, whether such information has been approved by the Employer or not, provided that such errors or omissions are not due to inaccurate or inadequate information furnished in writing by the Employer.  The Contractor shall at his own expense carry out any alterations or remedial work necessitated by reason of such errors or omissions and modify the drawings, calculations, packing details or other particulars accordingly.  The performance of his obligations under this paragraph shall be in full satisfaction of the Contractor’s liability under this clause but shall not relieve the Contractor of his liability (if any) for failure to complete the Contract within the time stated therein.

12. Free-issue Materials

12.1
Where the Employer, for the purposes of the Contract, issues materials free of charge to the Contractor such materials shall be and remain the property of the Employer.  The Contractor shall maintain all such materials in good order and condition subject, in the case of tooling, patterns and the like, to fair wear and tear.  The Contractor shall use such materials solely in connection with the Contract. Surplus materials shall be disposed of at the Employer’s discretion.  Waste or loss of such materials arising from bad workmanship or negligence of the Contractor shall be made good at the Contractor’s expense. Without prejudice to any other rights of the Employer, the Contractor shall deliver up such materials whether further processed or not to Employer on demand.

12.2
On receipt of such materials the Contractor shall carry out a reasonable visual examination to check that the materials are free from defects or deficiency and accord with the Contract.  The Contractor shall notify the Employer as soon as practicable, but within seven days, where any such defects or deficiencies are discovered and the Employer shall replace the materials or make good the deficiencies within a reasonable time of such notice.  Any additional costs incurred by the Contractor caused by failure of the Employer so to do shall be paid by the Employer provided that the Employer shall be under no liability to pay such extra costs if the defect or deficiency was not so notified or arose out of the Contractor’s failure to maintain the materials in good order and condition. 

13. Warranty Period

The Contractor shall as soon as reasonably practicable repair or rectify the Repaired Equipment or any part thereof which is or becomes defective during the period of 12 months from completion of the Works, or take-over (under Clause 27) whichever is applicable, where such defects occur under proper usage and are due to faulty design (other than a design made, furnished or specified by the Employer for which the Contractor has disclaimed responsibility in writing), the Contractor’s erroneous instructions as to use or erroneous use data, or inadequate or faulty materials or workmanship or any other breach of the Contractor’s warranties, express or implied. Such repairs or rectifications shall themselves be subject to the foregoing obligations for a period of 12 months from the date of completion thereof or passing of tests (if any) whichever is appropriate after repair or rectification.  The Contractor shall further be liable in damages (if any) up to the limit of the full value of the Contract provided that the Employer shall not in any event claim damages in respect of loss of profits.

The Contractor shall have no liability for latent defects in free-issue materials.  The foregoing states the entire liability in contract and in negligence of the Contractor in respect of defects in the Works other than liability assumed by the Contractor under Clause 24 (indemnity) and the liability arising in respect of rectification under Clause 27 (Completion tests and take-over), and the Contractor shall not, save as expressly provided herein, be liable for any other claim in regard to defects in the Repaired Equipment.

14. Condition of Equipment

If, during the execution of the Contract, it appears to the Contractor that the condition of the Equipment is such that the intent of the Contract is not reasonably practicable, the Contractor shall promptly give the Employer notice in writing to that effect with full particulars of the reasons and the Employer shall within a reasonable time thereafter:

(1)
instruct the Contractor to continue, add to, alter, omit or otherwise vary the Works and the Contractor shall carry out such instructions and be bound by the same conditions, unless otherwise expressly agreed to in writing, as though the said alterations, omissions or variations were stated in the Contract.  The difference in price (if any) shall be determined between the Contractor and the Employer and shall be added to or deducted from the Contract price; or
(2)
terminate the Contract and in such an event the Contractor shall be entitled to be reimbursed by the Employer for work executed and materials provided up to the date of acceptance by the Employer of the said notice.

15. Assignment and Sub-letting

15.1
The Contract shall not be assigned by the Contractor nor shall the Works be sub-let as a whole.  The Contractor shall not sub-let any part of the Works without the Employer’s written consent, which shall not be unreasonably withheld, but the restriction contained in this clause shall not apply to sub-contracts for materials, for minor details, or for any part of the Works of which the markers are named in the Contract.  The Contractor shall be responsible for all work done and materials and articles supplied by all sub-contractors.

15.2
When the Employer has consented to the placing of sub-contracts copies of each sub-order shall be sent by the Contractor to the Employer immediately it is issued.
16. Contractor’s Default

16.1
If the Contractor fails to carry out any of the Employer’s instructions, and fails within ten days of the Employer drawing attention to such failure to take such steps as reasonably satisfy the Employer, the Employer may, without prejudice to any other of his rights, carry out the Works at the risk and expense of the Contractor.

16.2
If the Contractor commits a breach of the contract and fails within ten days of notice by the Employer to rectify such breach, the Employer may, without prejudice to any other of his rights, terminate the Contract forthwith by notice to the Contractor.  Thereupon, without prejudice to any other of his rights, the Employer may himself complete the Works or have them completed by a third party and the Employer shall not be liable to make any further payment to the Contractor until the Works have been completed in accordance with the requirements of the Contract, and shall be entitled to deduct from the Contract Price any additional cost incurred by the Employer.  If the total cost to the Employer exceeds the Contract Price, the difference shall be recoverable by the Employer form the Contractor.
17. Insolvency or Bankruptcy
If the Contractor becomes insolvent or bankrupt or (being a company) makes an arrangement with its creditors or has an administrative receiver or administrator appointed or commences to be wound up (other than for the purpose of amalgamation or reconstruction), the Employer may, without prejudice to any other of his rights, terminate the Contract forthwith by the notice to the Contractor or any person in whom the Contract may have become vested.  The Equipment shall be and remain the property of the Employer in all circumstances. 
18. General Conditions in the Tender

No conditions submitted or referred to by the Contractor when tendering shall form part of the Contract unless otherwise agreed to in writing by the Employer.

19. General

19.1
The construction, validity and performance of the contract shall be governed by the laws of England and the parties agree to submit to the exclusive jurisdiction of the English Courts.

19.2
Notices.  Any notice to be sent under this Agreement should be sent to the addresses given on page one and served personally or by pre-paid registered or recorded delivery letter or fax confirmed by first class post.  Letters shall be deemed served 48 hours after posting and faxes on despatch.

19.3 
Waiver.  No delay or omission by the Employer in exercising any of its rights or remedies under this Agreement or under any applicable law on any occasion shall be deemed a waiver of, or bar to, the exercise of such right or remedy or any other right or remedy upon any other occasion.

19.4
Headings.  The headings in this Agreement are for ease or reference only and shall not affect the construction thereof.

19.5 
Severance.  In the event that any provision of this Agreement shall be void or unenforceable by reason of any provision or applicable law, it shall be deleted and the remaining provisions hereof shall continue in full force and effect and, if necessary, be so amended as shall be necessary to give effect to the spirit of the Agreement so far as possible.

20. Inspection of Site

The Contractor is deemed to have understood the nature and extent of the Works, and to have visited the Site and shall make no claim founded on his failure to do so. The Employer shall, on request of the Contractor, grant such access as may be reasonable for this purpose.

21. Manner of Carrying out the Works
21.1
The Contractor shall, on being given possession of the Site, forthwith proceed with the Works and duly complete the same in accordance with the instructions and programme as set out in the Purchase Order.
21.2
The Employer shall use his reasonable endeavours to give the Contractor facilities for carrying out the Works on the Site continuously during the agreed working hours.  In the event of a prolonged delay, a reasonable extension of time for completion shall be granted by the Employer.

21.3
The Employer shall have the power at any time during the progress of the Works to order in writing:

(a)    The removal from the Site of any materials which are not in accordance with 
         the Contract.

(b)    The substitution of proper and suitable materials.

(c)
The removal and proper re-execution (notwithstanding any previous test 
     
thereof or interim payment therefor) of any work which, in respect of   

  
material or workmanship, is not in accordance with the Contract.

21.4
No work shall be laid in excavation and no work shall be covered or hidden until approved by the Employer.

22. Statutory Duties and Safety

22.1
The Works shall be carried out with the proper regard to health and safety and the Contractor shall observe and conform to all statutory enactments and regulations and any by-laws and/or regulations of local or other authorities applicable to the Works or generally to the site where the Works are carried out, the cost of supplying and/or doing all things required for the purpose being deemed to be included in the Contract Price.  Any additional expenses reasonably incurred by the Contractor in conforming with any such statutory enactments, by-laws and regulations made subsequently to the Contractor’s tender shall be added to the Contract Price provided that such additional expenses were not ascertainable at the date of tender.

22.2
The Contractor shall also observe through his staff and work people the ‘Works Rules’ (available on request) applicable to the Site where the Works are carried out. The Employer shall have the right to require the Contractor immediately on receipt of notice in writing to remove any of his employees on the Site who:

(a)
Fails to comply with the Works Rules; or

(b)
Has, in the opinion of the Employer, misconducted himself, or been negligent or incompetent. 
22.3
The Contractor shall be responsible for the suitability and safety of any equipment supplied and used by him and no equipment shall be used which may be unsuitable, unsafe or liable to cause damage.  Without lessening the absolute responsibility of the Contractor in regard to such equipment, the employer shall have the right to inspect such equipment and if, in the reasonable opinion of the Employer, it is unsuitable it shall not be used on the Works, no extra time or costs being allowed for replacement.

23. Payment to Site Labour

23.1
The Contractor and his Sub-Contractors (if any) shall pay their respective employees on the Site the rates of wages, and observe hours and conditions of working, recognised by the National Agreements for the industries or trades applicable to the Contractor’s work.  In the absence of such Agreements the Contractor and his Sub-Contractors shall observe rates and conditions approved by the Employer.

23.2
Bonus and other payments outside those defined in 23.1 above shall be made only in accordance with principles agreed with the Employer.

23.3
Hours of working, including overtime, shall be agreed with the Employer.

23.4
Before the placing of the Contract, the Contractor shall have obtained for himself and his Sub-Contractors (if any) the approval of the Employer for the arrangements covered in 23.1, 23.2 and 23.3 above.  The Contractor and his Sub-Contractors shall not introduce or commence to negotiate any changes in these arrangements without the written consent of the Employer.  Notice shall be given to the Employer of the implementation of any National Awards affecting these arrangements.

24. Indemnity

The Contractor shall take every practicable precaution not to damage or injure any property or persons.  The Contractor shall satisfy all claims founded on any such damage or injury which arise out of or in consequence of any operations under the Contract whether such claims are made by the Employer or by a third party against the Contractor or against the Employer and the Contractor shall indemnify the Employer against all actions, demands, costs, charges and expenses arising in connection therewith provided, however, that nothing in this condition shall render the Contractor liable for any injury or damage resulting from any negligent act or omission of the Employer, his servants or agents, or any other contractor employed by the Employer and the Employer shall indemnify the Contractor against all demands and expenses arising in connection with any such damage or injury.

25. Insurances
25.1
The Contractor shall have in force and shall require any Sub-Contractor to have in force:

(a)    Employer’s Liability Insurance and

(b) Public Liability Insurance for such sum and range of cover as the Contractor 
deems to be appropriate but not less than £500,000 for any one accident unless otherwise agreed by the Employer in writing.

All such insurances shall be extended to indemnify the Employer against any claim for which the Contractor or Sub-Contractor may be legally liable.

25.2
The Policy of insurance shall be shown to the Employer whenever he requests together with satisfactory evidence of payment of premiums.

25.3
The Employer shall maintain Employer’s Liability and Public Liability Insurance in respect of his own liabilities.

26. Notification Procedure

The Contractor shall give immediate notice in the event of any accident or damage likely to form the subject of a claim under the Employer’s Insurance and shall give all the information and assistance in respect thereof that the Employer’s insurers may require, and shall not negotiate, pay, settle, admit or repudiate any claim without their written consent, and shall permit the insurers to take proceedings in the name of the Contractor to recover compensation or secure an indemnity from any third party in respect of any of the matters covered by the said insurance.

27. Completion Tests and Take Over

27.1
Completion tests, which shall be in accordance with the provisions of the Contract, shall be made at a time to be agreed with the Employer.  The Contractor shall give the Employer seven days’ notice of the date after which he will be ready to carry out the tests.  If the Employer fails to agree a time or to attend at the time agreed the Contractor shall be entitled to proceed in his absence and the test shall be deemed to have been made in the presence of the Employer.

27.2
When the Works are completed and all completion tests to be made by the Contractor have been passed to the reasonable satisfaction of the Employer, the Employer shall forthwith Take-Over the Repaired Equipment and shall certify accordingly.

27.3
If, by reason of difficulties encountered by the Employer it becomes impossible to proceed with the said completion tests at the agreed time, the Employer shall make payment and Take-Over shall thereupon be deemed to have taken place, provided that the Employer shall not be required to pay at this time the cost of uncompleted work.  The Contractor shall, nevertheless, during the Warranty Period carry out the said completion tests when required after reasonable notice from the Employer, and any additional expense incurred by the Contractor shall be repaid by the Employer.

27.4
The Employer may Take-Over any part of the Repaired Equipment whether or not it has passed all its tests and shall certify accordingly in respect of that part.

27.5
The Employer shall be responsible for the care and operation of any part of the Repaired Equipment certified as taken over.

28. Loan of Employer’s Plant and Equipment

(The inclusion of this condition does not imply that the Employer assumes any obligation to provide ‘Loaned Plant’, which means plant or equipment owned by the Employer and used by or on behalf of the Contractor by agreement.)

28.1
Where Loaned Plant is operated by servant or agent of the Employer:

(a)    The operator shall not become the servant of the Contractor but shall carry 
out with the Loaned Plant such work as he may be directed to do by the Contractor.

(b)
The Contractor shall be liable for any damage to the Loaned Plant caused by misdirection or misuse of it due to negligence on the part of the Contractor, his servants or agents.

(c)   The Employer shall be liable for any damage to the Loaned Plant caused by a defect in or faulty operation of the Loaned Plant.

28.2
Where Loaned Plant is operated by a servant of the Contractor or an independent contractor, the Contractor shall be liable for all damage to the Loaned Plant unless he can show that it was caused by a defect present therein at the commencement of the loan and he shall be liable for any loss (including loss by theft) of the Loaned Plant.
28.3
The Employer shall have the right, upon giving reasonable notice to the Contractor, to withdraw Loaned Plant at any time and shall be under no liability whatever in connection with the Employer failing to lend plant at any time.

28.4
The Contractor shall satisfy himself that any Loaned Plant is suitable for the purpose intended. 

PAGE  
11

