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SERVICES SUPPLY AGREEM ENT

DATED 2OI9

BETWEEN:

(l) London Underground Limited a company registered in England and WaLes

under number 01900907, whose registered office is at 55 Broadway,
London, SWIH OBD (the "Company" and "LUL");

Q) Schweerbau GmbH & Co. KG (Registered Number HRA ll40), a Limited
partnership incorporated in Germany, whose registered office is at
I nd ustriestrasse 12, 31655 Stadth agen, G erma ny (the "Supptier").

BACKGROUND

(A) The Supplier carries on the business of rail re-profiling and providing the
Services.

(B) The Company wishes to buy and the Supplier wishes to supply the Services
on the terms and conditions set out in this Agreement.

(C) This Agreement may be utilised by the Company or any other member of the
TfL Group. The Greater London Authority, any of the London boroughs, the
Metropolitan Police Service, or any functlonal body (as defined in the GLA
Act) may, if the SuppLier so agrees, contract with the SuppLier on the terms
set out in this Agreement.

IT IS AGREED

DEFIN ITIONS AN D INTERPRETATION

l.l Def initions

ln this Agreement, (including the recitals) unless the context otherwise
requires, the foLlowing words and expressions have the foLlowing
meani ngs respectiveLy:

"AdditionaL Services" means the transportation, cranage and site survey
and inspection services to be performed by the SuppLier upon request
from the Company as described in the Appendix to Part C of Schedule 3
(Service Payments);

"AdditionaL Services Payments" shall have the meaning given to it in Part
C of ScheduLe 3 (Service Payments);

"Affected Party" shaLL have the meaning given to it in CLause 25.2;

"Agreement" means this agreement which has been signed and delivered
by the Parties as a Deed and includes the ScheduLes;

"Agreement Duration" means the period commencing upon the date
hereof and continuing untiL the Expiry Date subject to:
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(a) earlier termination pursuant to CLause 13, and/or CLause 17, andlor
Clause 21.4; and

(b) the Company extending this Agreement pursuant to CLaus e3.?;

"AppLicabLe Laws" means aLL or any Laws, statutes, procLamations, by-Laws,
directives, reguLations, statutory instruments, ruLes, orders, ruLes of court,
deLegated or subordinate LegisLation, ruLes of common Law or any
European Union Legislation at any time or from time to time in force in the
United Kingdom or the European Union and which are or may become
appLicable to the RaiL Re-ProfiLing Machines or to this Agreement or any
obligations performed under it, or to any agreement or document referred
to in this Agreement, including, without Limitation, lndustry Standards (but
excluding the TfL Standards), the Railways (lnteroperability) Regulations
2006 and ROGS;

"AvaiLabLe" means, in reLation to a RaiL Re-ProfiLing Machine that is
intended to perform a Shift, that:

(a) the RaiL Re-Profiling Machine arrives at the Starting Point for the
Shift on or prior to the scheduLed commencement time for the
Shift, each as set out in the appLicable Works Scope Document;

(b) aLL Relevant Consents in respect of the RaiL Re-Profiling Machine
have been obtained and are in fuLL force and effect;

(c) the RaiL Re-ProfiLing Machine is in a condition which:

(i) satisfies aLL relevant safety standards and aLL Applicable
Laws and Tf L Standards; and

(ii) is suitable to enable the Supplier to perform the Services
planned for that Shift in accordance with: (A) the
instructions set out in the Programme of Works and the
applicable Works Scope Document; and (B) the
requirements of the Machine Specification and the Works
lnformation; and

(d) the RaiL Re-ProfiLing Machine is being operated by SuppLier
personnel who fuLfiL the requirements of clauses 5.4 and 5.5;

"Bond Provider" means a bond provider having a credit rating of at Least
the Required Rating and having been approved in writing by the Company
(in its absolute discretion);

"Commencement Date" means the date notified by the Company to the
Supplier pursuant to clause 3 of this Agreement;

"Company's Representative" means any person appointed as such by the
Company in accordance with CLause 20.2;

"Competent Authority" means any Legislative, judiciaL, reguLatory or
administrative body or agency (or any subdivision of them) of the United
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Kingdom or the European Union or.any supranationaL body which has ruLe-

making power or whose directions, instructions, ruLings, Laws or
reguLations are directly enforceable against a Party in connection with the
performance of this Agreement;

"Completed Shift" means that a RaiL Re-Profiling Machine that is Available
for a Shift:

(a) Leaves the Starting Point on time;

(a) completes rail re-profiling as and where required in accordance
with the instructions set out in the Works Scope Document and
the requirements of the Works lnformation;

(b) the RaiL Head Profiling Measurements coLlected at the end of the
Shift and recorded in the Shift Report are satisfactory to the
Company;

(c) follows the correct route as set out in the Works Scope Document;
and

(d) arrives at the Finishing Point at the scheduLed finishing time for a

Shift as set out in the Works Scope Document;

"ConfidentiaL lnformation" shaLL have the meaning given to it in CLause

t9.l;

"ConsequentiaL LoSS" means in relation to a breach of this Agreement or
other circumstances in which an lndemnified Party is entitled to recover
any costs, expenses or LiabiLities suffered or incurred, any Loss of
production, Loss of profit, Loss of revenue, Loss of contract, Loss of
goodwiLL, LiabiLity under other agreements or LiabiLity to third parties and/or
indirect or consequentiaL or other financiaL Loss resuLting from such breach
and whether or not the Party committing the breach knew, or ought to
have known, that such indirect or consequential Loss would be Likely to be

suffered as a result of such breach;

"Contract lnformation" means (l) tnis Agreement in its entirety (including

from time to time agreed changes to this Agreement) and (ii) data extracted
from the invoices submitted by the Supplier which shaLL consist of the
Supplier's name, the expenditure account code, the expenditure account
code description, the SAP document number, the clearing date and the
invoice amount;

"Contract Management Meeting" shaLL have the meaning given to it in

CLause 20.4.1;

"Contract Year" means each l2-month period commencing on I April and
ending on the next 3l March, or (where applicable) such shorter period that
(i) commences on the date hereof and ends on the next 3l March, or (ii)

commences on the applicable I April and ends on the Expiry Date or earlier
date of termination of this Agreement;
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"Corrective Action" shaLL have the meaning given to it in CLause 10.7;

"Data Protection LegisLation" means:

(a) any Legislation from time to time in the United Kingdom which
implements the European Community's Directive 95l46lEC and
Directive 20021581EC, including but not Limited to the Data
Protection Act 1998 and the privacy and Electronic
Communications (EC Directive) ReguLations 2003;

(b) from 25 May 2018 only, the Regulation (EU) 20161679 on the
protection of natural persons with regard to the processing of
personal data and on the free movement of such data (tne
"GeneraL Data Protection ReguLation");

(c) any other Legislation in force from time to time in the United
Kingdom relating to privacy and/or the Processing of PersonaL Data
(as such terms are defined in section l(l) of the Data protection Act
1998); and

(d) any statutory codes of practice issued by the lnformation
Commissioner's Office of the United Kingdom in relation to such
LegisLation;

"Declaration" shalL have the meaning given to it in Clause jj.l;
"Declaration of lneffectiveness" means a declaration of ineffectiveness in
relation to this Agreement made by a court of competent jurisdiction in
accordance with Chapter 6 of Part 3 of the Public Contracts ReguLations
2015 (as amended) or Chapter 2 of Part 5 of the UtiLities Contracts
ReguLations 2016 (as amended);

"Default lnterest" means interest on Late payment at the rate of two per
cent (2%) per annum above the base rate of the Bank of England from time
to time;

"Designated Depot" means any depot as nominated by the Company in
the supplied Programme of Works;

"Dispute" has the meaning given to it in scheduLe 6 (Dispute ResoLution
Procedure);

"EnvironmentaL CLaim" means receipt by the Company in connection with
any poLlution or contamination of the environment of:

(a) any written claim, demand, suit or notice from a third party,
including a ReguLatory Authority ("ReguLatory Authority" means any
government entity or other public or quasi-public authority or
privatised utiLity having responsibiLity for any matters concerning
the environment, or Environmental Law) or any order of the court
of competent jurisdiction in connection with an aLleged breach of
EnvironmentaL Law; or
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(b) any charge or condition imposed by any ReguLatory Authority or
any notice served by any ReguLatory Authority requiring
remediation (including any written indication from any ReguLatory
Authority that a requirement to carry out remediatlon wiLL be
imposed on the Company unless the Company agrees to carry out
remediation voLu nta riLy);

"EnvironmentaL Damage" means any injury or damage to persons
(including materiaL offence to man's senses), Living organisms or property
or any materiaL pollution or impairment of the environment resuLting from
the discharge, emission, escape or migration of any substance, energy,
noise or vibration;

"EnvironmentaL Law" means aLL and any Laws, including common Law,

Legislation, codes of practice, notices, judgments, decrees, regulations,
appLicabLe cLean-up standards, circuLars, guidance notes (statutory or
otherwise), as may be enacted, adopted, amended or supplemented.

"European RaiLway Agency" means the European RaiLway Agency
established pursuant to ReguLation (EC) No 133512008 of the European
Parliament and of the Council of 16 December 2008 amending Regulation
(EC) No 88112004 estabLishing a European RaiLway Agency (Agency

ReguLation) and includes any successor to aLL or any of its functions;

"Excepted LiabiLities" means the LiabiLity of the SuppLier for:

any abatements for performance Levied in accordance with this
Agreement;

(b) Losses against which the Supplier is entitled to an indemnity under
any policy of insurance (or wouLd have been entitled but for any
breach or failure to maintain such insurance),

(c) Losses caused by frauduLent acts or acts of a criminaL nature; and

(d) Losses caused by the Supplier committing a Prohibited Act or
Safety Breach;

"Expiry Date" means the date faLling five (5) years after the
Commencement Date;

"Extension Limit" means two (2)years;

"Failed Shift" means a Shift that does not meet the criteria for being a
Completed Shift;

"Finishing Point" means the station or other Location where a Shift is

scheduLed to finish, as set out in the Works Scope Document;

"FM Affected Party" shall have the meaning given to it in Clause l8.l.l;

"FM Notice" shalL have the meaning given to it in Clause 18.5;

(a)
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"FOl LegisLation" means the Freedom of lnformation Act 2000, aLL

reguLations made under it and the EnvironmentaL lnformation ReguLations
2004 and any amendment or re-enactment of any of them; and any
guidance issued by the lnformation Commissioner, the Department of
ConstitutionaL Affairs, or the Department for Environment Food and Rural
Affairs (including in each case its successors or assigns) in relation to such
LegisLation;

"Force Majeure Event" means any:

(a)

(b)

(c)

fire, earthquake or flood;

act of terrorism;

war, invasion, acts of foreign enemies, hostiLities, civiL war,
revolutions, insurrection, riots or civiL unrest; and/or

(d) strikes, Lock outs or other industriaL action not solely affecting the
Supplier's and/or their Subcontractors' employees or those of any
of its Subcontractors,

save to the extent that such event is caused by the Supplier, any
Subcontractor, or their respective agents, officers and/or empLoyees;

"GLA Act" means the Greater London Authority Act1999;

"Government Authority" means any national, supra-national (including
the European Union), state or Local government, any political subdivision
thereof or any governmentaL, quasi-governmentaL, judiciaL, pubLic or
statutory instrumentaLity, administrative agency, authority, body or other
similar entity and includes the ORR and the Secretary of State;

"Greater London" means that term as it is used in the GLA Act;

"Greater London Authority" means the authority established by section I

of the GLA Act and its successors;

"Group" means, in reLation to any company (which for the purposes of this
Agreement shall include TfL), that company and any company which is a

holding company or subsidiary of that company and any subsidiary of any
such holding company; for which purposes "subsidiary" and "holding
company" have the meanings respectively given to them by section ll59 of
the Companies Act 2006;

"lndemnified Parties" shaLL have the meaning given to it in CLause l6.l;

"lndemnified Party" shaLL have the meaning given to it in CLause l6.l;

"lndependent Auditor" shall have the meaning given to it in Clause 13.6.3;

"lndexation Adjustment" shall have the meaning given to it in paragraph l.l
of Part D of ScheduLe 5 (Service Payments);
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"lndustry Standards" means aLL the Laws, ruLes, reguLations,
recommendations and instructions, including (without Limitation) guidance,
codes of practice and conduct which have the force of Law or with which it
is generaLly accepted within the United Kingdom rail industry that it is
good practice to compLy, relating to the performance of this Agreement
and/or applicable to the RaiL Re-ProfiLing Machines which are or have been
issued by the Secretary of State, Network RaiL, ORR, RSSB, or any other
Relevant Consents Authority or other person from time to time LegaLLy

authorised to set standards in respect of the raiL industry including the
European RaiLway Agency and shaLL include, without Limitation, RaiLway
Group Standards, the RuLe Book, Notified NationaL TechnicaL RuLes and
TechnicaL Specifications for lnteroperabiLity;

"lnformation" means information recorded in any form held by or on
behaLf of the Company;

"lnformation Request" means a request for any lnformation under the FOI

LegisLation;

"lnsoLvency Event" in relation to any person means:

(a) such person stopping or suspending or threatening to stop or
suspend payment of aLL or a material part of its debts, or becoming
unable to pay its debts, or being deemed unable to pay its debts
under section 125(l) or (2) of the lnsolvency Act 1986;

(b) any step being taken by any person with a view to the winding up
of such person or any person presenting a winding-up petition in
respect of such person which is not dismissed within seven (7)

days;

(c) any step being taken to enforce security over or a distress
execution or other similar process being Levied or served out
against the whole or a substantial part of the assets or undertaking
of such person;

(d) a receiver, administrative receiver, administrator, compuLsory
manager or other similar officer being appointed in respect of such
person;

(e) such person ceasing or threatening to cease to carry on aLL or a

material part of its business, except for the purpose of and
foLlowed by a reconstruction, amaLgamation, reorganisation,
merger or consolidation on terms approved by the Company (in its
absolute discretion) before that step is taken;

the making by such person of a generaL assignment or an
arrangement or composition with or for the benefit of creditors; or

any event occurring which, under the Laws of any relevant
jurisdiction other than England and Wales, has an analogous or
equivaLent effect to any of the events Listed above;

(f)

k)
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"lnteLlectuaL Property Rights" or "lPRs" means aLL intellectuaL property
rights in any part of the world, incLuding any patent, rights to inventions,
patent application, trade mark and service mark (including any trade, brand
or business names), trade mark application, domain names, rights in get-up,
rights in goodwill or to sue for passing off, unfair competition rights,
design rights, registered design, registered design appLication, utiLity modeL,
trade name, discovery, invention, process, formuLa, specification, copyright
and related rights, unregistered design right, technicaL information or
drawing (incLuding rights in software, database rights and topography
rights), rights in confidential information (including know-how and trade
secrets) and any other intellectuaL property rights, in each case whether
registered or unregistered and including aLL applications (or rights to apply)
for, and renewals or extensions of, such rights and aLL similar or equivalent
rights or forms of protection which subsist or wiLL subsist now or in the
future in any part of the world;

"Key PersonneL" means the persons Listed in ScheduLe ll (Key Personnel)
(or any repLacements appointed in accordance with CLause 5.5);

"Level 4 Non-Conformance" has the meaning given to it in paragraph 2.5
of the Performance Regime;

"Liquidated Damages" means the payments to be made by the Supplier to
the Company under the Performance Regime;

"London Living Wage" means the basic hourly wage current at the date of
this Agreement (before tax, other deductions and any increase for
overtime) as may be revised from time to time by the Mayor of London or
any other body or agency whose directives, decisions, instructions, ruLings,
Laws, or reguLations are directly enforceabLe against the Company;

"Losses" means, in the context of the definition of Excepted Liabilities, any
expense, LiabiLity, Loss, claims, fines, damages, costs (including reasonable
LegaL and other professionaL fees and disbursements), penaLties,
settlements and judgments incurred by the Company, its employees or
agents or any other person;

"LUL Network" means the stations and depots (wherever situate), assets,
systems, track and other buildings which are used in the maintenance and
provision of the underground service known as "London Underground";

"LUL PLant ApprovaL" means the department within the Company that
approves plant and machines for use on the track environment;

"Machine Specification" means the specification for the RaiL Re-ProfiLing
Machines set out in Part A of Schedule l;

"Management QuaLity PLan" has the meaning given to it in Clause 5.3.1;

"Network RaiL" means Network RaiL lnfrastructure Limited (Registered No:
02904587) a company incorporated under the Laws of EngLand and Wales
whose registered office is at I Eversholt Street, London, NWI 2DN;
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"Notified Body" means any person approved as a notified body pursuant
to the Notified Standards for the purposes of the acceptance of the RaiL

Re-ProfiLi ng Machi nes;

"Notifled NationaL TechnicaL RuLes" means those ruLes or standards
notified by the Secretary of State to the European Commission in
accordance with Directive 2008157|EC on the interoperability of the rail
system within the community;

"Notified Standards" shaLL have the meaning given to it in the Railways
(l nteroperabiLity) ReguLations 2006;

rrORR" means the Office of RaiL and Road established pursuant to the
Railways and Transport Safety Act 2003 and includes any successor to aLL

or any of its functions;

"Party" means either the Company or the Supplier;

"Parties" means both the Company and the Supplier;

"Payment Application" shaLL have the meaning given to it in CLause 9.2.1;

"Payment Certif ication" shaLl have the meaning given to it in Clause 9.3.1;

"Payment Period" means each consecutive 28 day period, the first of
which starts on I April in each year and, in respect of the first or Last such
period in any year, as may be varied by the Company;

"Performance Bond" means a performance bond issued by a Bond
Provider in favour of the Company in substantiaLLy the form set out in
ScheduLe 9 (Form of Performance Bond);"Performance Regime" means the
performance regime set out in ScheduLe 2 (Performance Management
Regime);

"Performance Report" means a report in respect of the Supplier's
performance of the Services in a form agreed between the Parties;

"Periodic Service Charge" means the amount payable per Payment Period
for each RaiL Re-ProfiLing Machine as set out in the first row of the tabLe in
the Service Payments ScheduLe;

"Personal Data" has the meaning given to it in the Data Protection
LegisLation;

"Prescribed Period" has the meaning given to it in Clause 9.6;

"Proceedings" shaLL have the meaning given to it in Clause 44.3;

"Programme of Works" means the programme of works for the RaiL Re-
Profiling Works to be issued and updated by the Company as applicable in
accordance with paragraph 1.3 of the Works lnformation;

"Prohibited Act" means
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(a) offering or agreeing to give to any servant, employee, officer or
agent of the Company or the TfL Group any grant, gift or
consideration of any kind as an inducement or reward:

(i) for doing or not doing (or for having done or not having
done) any act in relation to the obtaining or performance of
this Agreement or any other contract with the Company;
or

(ii) for showing or not showing favour or disfavour to any
person in relation to this Agreement or any other contract
with the Company;

(b) entering into this Agreement or any other contract with the
Company in connection with which commission has been paid or
has been agreed to be paid by the Supplier or on its behaLf or to his
knowledge unLess, before the relevant contract or document is
entered into, particuLars of any such commission and the terms
and conditions of any such contract or document for the payment
thereof have been discLosed in writingto the Company;

(c) committing any offence:

(i) under the Prevention of Corruption Acts 1889-1916 and/or
the Bribery Act 2010;

(ii) under any Law or Legislation creating offences in respect of
frauduLent acts; or

(iii) at common Law in respect of frauduLent acts,

in relation to this Agreement or any other contract with the
Company; or

(d) defrauding or attempting to defraud the Company;

"Protected characteristics" has the meaning given to it in CLause 35.2.1;

"PubLic Procurement Termination Event" means:

(a) this Agreement has been subject to any substantiaL modification
that wouLd require a new procurement procedure in accordance
with ReguLation 72of the Public Contracts ReguLations 2015; or

(b) the Company determines that this Agreement. shouLd not have
been awarded to the Supplier in view of a serious infringement of
the obligations contained under the EU Treaties and Directives
20l4l24lEu of the European Parliament Council dated 26 February
2014;

"QUENSH Contract" means the QUENSH Contract included at Schedule 5
and as amended from time to time;

LON LrVE\345680 r3.3 Page l0



"RaiL. Head ProfiLing Measurements" has the meaning given to it in
paragraph 4.20 of the Works lnformation;

"RaiL Re-Profiling Machine(s)" means the machines to be used by the
SuppLier to undertake the RaiL Re-ProfiLing Works more particuLarly
described in the Machine Specification;

"RaiL Re-Profiling Works" has the meaning given to it in the Works
lnformation;

"RaiLway Group Standards" means, to the extent appLicable to the RaiL Re-
Profiling Machines and their operation, those standards to which railway
assets or equipment used on or as part of railway assets must conform,
and operating procedures with which the purchaser of railway assets must
comply, in each case as prepared and updated by RSSB;

"Relevant Consents" has the meaning given to it in Clause 5.4.1;

"Relevant Consents Authority" means any or aLL of the Government
Authority, the Notified Body, or any other entity which has the appropriate
authority for the granting of a Relevant Consent;

"Relevant Conviction" means any unspent criminaL conviction relating to
actual or potential acts of terrorism or acts which threaten national
security;

"ReLevant lndividuaL" means any servant, employee, officer, consuLtant or
agent of the Supplier or any Subcontractor carrying out, or intended to
carry out, any aspects of this Agreement on the LUL Network and/or the
TfL Premises;

"Remedy Notice" shall have the meaning given to it in Clause 13.3.1;

"RemediaL PLan" shall have the meaning given to it in Clause 13.3.1;

"Representative" means a representative appointed by the SuppLier, or the
Company, as the case may be, in accordance with CLause 20.2;

"Required ApprovaLs" means aLL relevant approvaLs and certifications
required by LUL PLant ApprovaL in order for a RaiL Re-ProfiLing Machine to
operate on the LUL Network (including any approvaLs and certifications
specified in the Machine Specification);

"Required Rating" means a Long term, stable credit rating of at Least "A+"
or better from Standard & Poor's or the equivalent rating from Moody's or
Fitch;

"Responsible Procurement PrincipLes" means the seven principles of
responsible procurement more particuLarly described in the GLA Group
Responsible Procurement Policy dated March 2006, as updated in January
2008 and as may be further updated from time to time and which is
available from the Company on request;

"Retention Period" shall have the meaning given to it in Clause 10.2.2;
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"ROGS" means Railways and Other Guided Transport Systems (Safety)
ReguLations 2006;

"RPlX" means the measure of inflation in the United Kingdom, equivalent
to the aLL items RetaiL Price lndex excluding mortgage interest payments
which is, at the date of this Agreement, published on a monthly basis by
the Office of NationaL Statistics;

"RSSB" means the RaiL Safety and Standards Board;

"RuLe Book" means the document with references GE/RT 8000 (including
aLL applicable ModuLes as defined in GE/RT 8051) issued by RSSB;

"Safety Breach" means a materiaL breach of any obligation under this
Agreement caused by the gross incompetence of or wilful defauLt by the
Supplier (or anyone employed by or acting on behalf of the Supplier) or any
of its agents which has materiaLLy affected the safe operation of the LUL
Network or the safety of the Company's customers, staff or any other
person;

"Safety PLan" means the safety plan specific to this Agreement produced
by the Suppller and approved by the Company in accordance with Clause
5.3.2;

"Secretary of State" means the Secretary of State for Transport, or any
successor to aLL or part of his functions in relation to the operation of the
raiLways;

"Security lnterest" means any mortgage, charge, assignment, pledge, Lien,
hypothecation, security interest, title retention or other encumbrance;

"Service Payments" means the payments to be made by the Company to
the Supplier in respect of the provision of the Services as set out in
ScheduLe 3 (Service Payments);

"Service Payments ScheduLe" means Part C of SchedUle 3 (Service
Payments);

"Services" means the services, works and activities to be performed by the
Supplier as stated in this Agreement, the Works lnformation, the Machine
Specification and each Works Scope Document and any AdditionaL Services
requested by the Company in accordance with this Agreement;

"Services Period" means the period running from the Commencement
Date and ending at the time at which the Services cease in accordance with
the terms of this Agreement;

"Shift" means a defined period of time during which the Supplier wiLL be
required to provide Services, as confirmed to the Supplier by the Company
in a Works Scope Document in accordance with the process set out in the
Works lnformation;
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"Shift Completion Certificate" means a certificate in a form as notified by
the Company to the Supplier from time to time that certifies that a Shift is
a Completed Shift;

"Shift Report" means the form to be completed after each Shift by the
SuppLier's Representative and to be given to the Company's Representative
in accordance with this Agreement;

"specified Area" means as defined by the PWT-EH and or Protection
Master;

"starting Point" means the station or other Location where a Shift is

scheduLed to start, as set out in the Works Scope Document;

"Sterling" means the LawfuL currency from time to time of the United
Kingdom;

"subcontract" means any contract awarded by, or to be awarded by, the
SuppLier for any work to be performed as part of, or in connection with,
the performance of the Supplier's obligations under this Agreement, and,
unless the context herein requires, incLudes a subcontractor or supplier of
any such person;

"Subcontractor" means any party to a Subcontract other than the
SuppLier;

"Supplier Event of DefauLt" means any of the events set out in Clause l3.l;

"SuppLier PubLic Procurement Termination Event" means the SuppLier
has, as at the Commencement Date, been in one of the situations referred
to in ReguLation 57(l) of the Public Contracts ReguLations 2015 and shouLd
therefore have been excluded f rom the procurement procedure in
accordance with those reguLations;

"Supplier's Representative" means any person appointed as such by the
Supplier in accordance with CLause 20.2;

"Supplier's Group" means the Supplier and any member of its Group from
time to time;

"SuppLier's Records" shaLL have the meaning given to it in CLause 10.2.1;

"Survey Reporting System" means Schweerbau's Work and QuaLity
Reporting System or such other substitute system as the Company and the
Supplier may agree from time to time;

"Taxes", "Tax" and "Taxation" means aLL present and future taxes, charges,
imposts, duties or Levies of any kind whatsoever, payabLe at the instance of
or imposed by any Government Authority, together with any penalties,
additions, fines, surcharges or interest thereon;

"TechnicaL Specifications for lnteroperabiLity" means
Specifications for lnteroperabiLity adopted pursuant to
200tlt6lEC;

the TechnicaL
EU Directive
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rrTf Lrr or "Transport for London" means the body established pursuant to
section 154 of the GLA Act and any successor body;

"TfL Group" means Transport for London, a statutory body set up by the
GLA Act and any of its subsidiaries and their subsidiaries;

"TfL Premises" means any property, incLuding raiLway infrastructure,
owned by or under the control or supervision of the Company and/or any
member of the TfL Group;

"TfL Standards" means the various standards documents and associated
codes of practice produced by the Company or the TfL Group that shall,
upon reasonable notice to the Supplier, apply to the Services from time to
time, and includes without Limitation any standards documents and
associated codes of practice referred to in the Machine Specification or the
Works lnformation;

"Transparency Commitment" means the transparency commitment
stipulated by the UK government in May 2010 (including any subsequent
Legislation) in accordance with which the TfL Group is committed to
pubLishing its contracts, tender documents and data from invoices
received;

"TUPE" means The Transfer of Undertakings (Protection of Employment)
ReguLations 2006;

"Works lnformation" means the works information for the supply and
Operation of RaiL Re-ProfiLing Services (TfL Reference Number: TfL0l087)
set out in Part B of ScheduLe l;

"Works Scope Document" means the works scope document to be
provided that is fiLLed in by the Company prior to a Shift with instructions
for the RaiL Re-Profiling Works to be undertaken during that Shift;

"variation" means any addition, omission or other change whatsoever to
or in respect of this Agreement including (without Limitation) the Services,
or the requirements of the Performance Regime;

"Variation Procedure" means the procedure for amending this Agreement,
as detailed in Clause 6;

"Variation Quote" has the meaning given to it in Clause 6.2;

"Variation VaLuation" has the meaning given to it in Clause 6.4;

rrVATrr means

(a) any tax imposed in compliance with the Councll Directive of 28
November 2006 on the common system of vaLue added tax (EC

Di rective 20061 ll2); and

(b) any other tax of a similar nature, whether imposed in a member
state of the European Union in substitution for, or Levied in
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addition to, such tax referred to in paragraph (a), or imposed
elsewhere; and

"Working Day" means a weekday (other than Saturday and Sunday) on
which banks are open for domestic business in the City of London.

1.2 Construction

Save where the contrary is indicated:

1.2.1 the contents page and headings in this Agreement are for
convenience onLy and shaLL not affect its interpretation;

1.2.2 where appropriate, the singuLar includes the pLuraL and vice versa;

1.2.3 a reference to a Clause or to a schedule shalL be to a CLause of or,
as the case may be, a scheduLe, to this Agreement and references
to this Agreement include its recitaLs and scheduLes;

1.2.4 references to (or to any specified provision of) this Agreement or
any other document shall be construed as references to this
Agreement, that provision or that document as in force for the
time being and as from time to time amended, supplemented,
novated or varied in accordance with the terms hereof or, as the
case may be, with the consent of the relevant parties (and where
such consent is, by the terms of this Agreement or the relevant
document, required to be obtained as a condition to such
amendment being permitted, such prior written consent);

1.2.5 if a period of time is specified as "from" or "within" a given day, or
"from" or "within" the day of an act or event, it shaLL be caLcuLated
exclusive of that day;

1.2.6 a reference to "includes" or "including" shaLL mean "incLudes
without Limitation" or "including without Limitation";

1.2.7

1.2.8

1.2.9

1.2.10

references to a Party or person shaLL include their successors,
transferees, LegaL, personaL representatives and permitted
assignees;

reference to AppLicable Laws or aLso includes a reference to such
Applicable Laws or lndustry Standards as from time to time
amended, extended or re-enacted;

references to a "reguLation" incLude any present or f uture
reguLation, ruLe, directive, requirement, request or guideLine
(whether or not having the force of Law) of any Government
Authority or ReLevant Consents Authority;

references to a statute shaLL include any subordinate Legislation
made from time to time under it and shaLL be construed so as to
refer to such statute as it is amended or modified from time to
time;
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2

2.1

2.2

l.2.ll a reference to one gender includes other genders;

1.2.12 references to assets incLude business, undertakings, securities,
properties, revenues or rights of every description and whether
present or future, actuaL or contingent; and

1.2.13 references to this Agreement shaLL incLude reference to the
ScheduLes, the Annexures and any document or information
contained in electronic format on any cD-RoM dated the date of
this Agreement and initialled by each Party to identify that CD-
ROM and the documents or information contained in it as forming
part of a ScheduLe or Annexure.

CON FLICTS AN D DISCREPANCI ES

Contract Precedence

2.1.1 Unless expressly stated otherwise, where there is any conflict,
error, inconsistency or discrepancy between the documents
forming part of this Agreement, the following order of precedence
shaLL apply:

(a) the CLauses of this Agreement;

(b) the ScheduLes to this Agreement (equaL priority but subject
to Clause 2.1.2); and

(c) any other document referred to in, or incorporated by
reference into, this Agreement.

2.1.2 The documents that make up the ScheduLes shall be taken as being
mutually explanatory of one another. ln the event of any conflict
between any provision of the Clauses of this Agreement and a

provision of any other ScheduLe then the CLauses of this
Agreement shaLL take precedence except where the conflicting part
of the other ScheduLe is expLicitly expressed to take precedence
over any specific part of the CLauses of this Agreement.

SuppLier's acknowledgements regarding discrepancies and errors

The supplier confirms to the Company that as at the date of this
Agreement it has considered in detaiL this Agreement and has satisfied
itseLf:

2.2.1 that no conflicts, inconsistencies, discrepancies or errors exist
within this Agreement;

2.2.2 that it has

(a) obtained aLL necessary information as to the risks,
contingencies and aLL other circumstances which may
influence or affect the Level of payment arising under or in
connection with this Agreement; and
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2.3

3.t

3

(b) satisfied itseLf that the performance of its obLigations
under and in accordance with this Agreement wiLL be in
accordance with aLL ApplicabLe Laws; and

2.2.3 as to the feasibiLity of the Works lnformation with respect to the
performance of the Services.

Notif ication of errors and inconsistencies

2.3.1 Without prejudice to Clause 2.3.3, the Supplier shall notlfy the
Company in writing forthwith upon becoming aware of any
confLict, inconsistency, discrepancy or error within this Agreement
that cannot be resolved in accordance with Clause 2.1 and the
SuppLier shaLL provide with the notice detaiLed written proposaLs
for resoLving such conflict, inconsistency, discrepancy or error. The
Company shaLL decide how such conf Lict, inconsistency,
discrepancy or error should be dealt with and shall notify the
Supplier of such decision within fifteen (15) Working Days of the
SuppLier's notice of such conflict, inconsistency, discrepancy or
error. The Supplier shaLL immediately proceed to comply with such
decision. The Company's notification under this CLause 2.3.1 shaLL

constitute a Variation provided that the Supplier shaLl not be
entitled to any increase in the Service Payment or any other
payment, compensation, extension of time or reLief in respect of
such Variation instructed in accordance with this CLause2.3.l.

2.3.2 Without prejudice to Clause 2.3.1 and subject to Clause 7.3.3,

whenever a conflict, inconsistency, discrepancy or error appears
within this Agreement, the Parties shaLL consuLt with each other
over, and seek to agree, the manner in which the conflict, error,
inconsistency or discrepancy shouLd be resolved.

2.3.3 Where any conflict, inconsistency, discrepancy or error appears
within the TfL Standards, or between a TfL Standard and the
equivaLent lndustry Standard, each Party shaLL notify the other
forthwith in writing upon becoming aware of such conflict,
inconsistency, discrepancy or error. The Company shaLL decide how
such confLict, inconsistency, discrepancy or error should be dealt
with and shaLL notify the SuppLier within fifteen (15) Working Days
of receiving or issuing the notice (as the case may be). The Supplier
shaLL compLy with such decision in performing the Services. The
Company's notification under this Clause 2.5,3 shall constitute a

Variation and the provisions of CLause 6 shaLL apply.

AGREEMENT DURATION

Du ratio n

This Agreement shall continue for the Agreement Duration and the
Supplier shall provide the Services for the duration of the Services Period
in accordance with the provisions of this Agreement.
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3.2 Commencement Date

3.2.1 The Supplier shaLL obtain the Required ApprovaLs for each RaiL Re-
ProfiLing Machine as soon as reasonabLy practicabLe.

3.2.2 The Company shall notify the Supplier of the Commencement
Date for provision of the Services promptly upon the SuppLier
obtaining the Required ApprovaLs for the first RaiL Re-Profiling
Machine and the Supplier shall provide the Services from the
Commencement Date.

3.2.3 The Supplier acknowledges that the Commencement Date shall
always be the first day of a Payment Period.

3.2.4 The SuppLier shaLL ensure that the reLevant RaiL Re-ProfiLing
Machine(s) has arrived at the Designated Depot specified by the
Company in order to provide the Services f rom the
Commencement Date.

3.2.5 Where the Supplier has obtained the Required ApprovaLs in respect
of onLy one RaiL Re-ProfiLing Machine as at the Commencement
Date:

(a) the Company shall notify the Supplier of the
commencement date for provision of the Services for the
second RaiL Re-Profiling Machine (the "Second
Commencement Date") promptly upon the SuppLier
obtaining the Required ApprovaLs for the second Re-
ProfiLing Machine;

the Supplier shall provide the Services using both Re-
ProfiLing Machines from the Second Commencement Date;

the Supplier acknowledges that the Second
Commencement Date shall always be the first day of a

Payment Period; and

the Supplier shall ensure that the second RaiL Re-Profiling
Machine has arrived at the Designated Depot specified by
the Company in order to provide the Servlces from the
Second Commencement Date.

3.3 Extension

4

The Company may on no Less than two (2) months' prior written notice to
the Supplier, extend the term of this Agreement beyond the Expiry Date by
a period no Longer than the Extension Limit.

REPRESENTATIONS AN D WARRANTIES

4.1 Representation and Warranties by the Supplier

4.1.1 The Supplier provides the representations and warranties in CLause
4.12 to the Company. The Supplier acknowledges and agrees that

(b)

(c)

(d)
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4.1.2

the Company is relying on the representations and warranties set
out below and is entering into this Agreement on the basis of
them.

The Supplier represents and warrants to the Company that as at
the date of this Agreement:

(a) the SuppLier is a company properly organised and vaLidLy

existing under the Laws of Germany as a Limited
partnership. lt has the power, capacity and Legal right to
carry on its business as it is now being conducted and has
aLL Licences, consents, approvaLs, permits, authorisations,
exemptions and certifications required for that purpose;

the Supplier has power, capacity and Legal right to enter
into and perform its obligations and exercise its rights
under this Agreement and any related anciLLary documents
to which it is a party, and any necessary corporate,
sharehoLder and other action has been taken to authorise
the entry into, performance and delivery of this Agreement
and any reLated ancillary documents to which it is a party;

this Agreement and any reLated anciLLary documents to
which it is a party constitute its Legal, valid and binding
obLigations;

entering into this Agreement and performing its obLigations
or exercising its rights under this Agreement wiLL not:

(c)

(d)

(b)

(e)

(f)

(i) conf Lict with the Supplier's Memorandum and
ArticLes of Association ;

(ii) conflict with or result in a breach of any existing
contract to which the Supplier is a party or in the
creation of any Security lnterest over the SuppLier
or any of its property;

as at the date of this Agreement, it has not been in any of
the situations referred to in ReguLation 57(l) of the Public
Contracts ReguLations 2015 and shouLd therefore have been
excLuded from the procurement procedure in accordance
with those reguLations or ReguLation 80(2) of the UtiLities
Contracts ReguLation s 7016;

to the best of the Suppliers' knowledge and except as

disclosed on or before this statement of fact is made, no
LegaL proceedings are pending or to the SuppLier's
knowledge threatened against it which if decided against
the Supplier wouLd have a materiaL adverse effect upon the
SuppLier's financiaL condition or business or its abiLity to
perform its obLigations under this Agreement;
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to the best of the Supplier's knowledge no information is in
existence at the time this statement of fact is made which
wouLd cause the Company not to enter into this
Agreement if the Company were aware of that
information;

(h) no lnsoLvency Event has occurred or is reasonabLy Likely to
occur in relation to the Supplier; and

(i) none of it, any other member of its Group nor, to the best
of the SuppLier's knowledge, any Subcontractor of the
Supplier has committed any Prohibited Act.

Repetition of Warranties

The Parties agree that the SuppLier's representations and warranties set
out in paragraphs (f) to (i) (inclusive) of CLause 4.1.2 shaLL be deemed to be
repeated by the supplier on the Commencement Date and annualLy
thereafter.

THE SERV!CES

Service Provision

The SuppLier shaLL carry out the Servlces in accordance with the terms of
this Agreement.

Standards of Performance

5.2.1 The Supplier shall provide the Services and fulfil its obligations
under this Agreement:

(a) in accordance with:

(i) aLL Applicable Laws and applicable TfL Standards;

(ii) the requirements of:

(A) the Performance Regime;

(B) the Works lnformation, including the
Programme of Works as issued by the
Company;

(C) the Management Quality PLan;

(D) the Safety PLan; and

(E) the QUENSH Contract;

(b) with the degree of diLigence, care and skiLL reasonabLy to be
expected of a supplier holding itself out as having the
competence, expertise and resources necessary for the
proper performance of the Services; and

k)

4.2

5

5.t

5.2
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(c) in a safe manner and f ree (to the extent reasonabLy
possible using the best modern design and engineering
principles and practices) from any risk to the heaLth and
wellbeing of persons using or maintaining the Company's
property or raiLway infrastructu re.

5.3 QuaLity and Safety PLans

5.3.t The Supplier shall provide the Company with a draft management
quaLity plan specific to this Agreement that:

(a) explains how the Supplier intends to deliver the Services
throughout the Agreement Duration;

(b) sets out any specific arrangements that the Supplier wiLL

put in place in order to deliver the Services; and

(c) expLains the processes and arrangements that the Supplier
intends to put in pLace during the initiaL mobiLisation phase
of the Services,

by no Later than the date faLling four (4) weeks after the date of this
Agreement. The Company acting reasonably shall notify the
SuppLier of any amendments required to the draft management
quality plan within one (l) month of receiving the draft
management quaLity plan from the Supplier, and the SuppLier shall
incorporate such amendments. The Supplier shaLL provide the
Company with the final version of the management quaLity plan (in
hard copy and eLectronic copy form) within fourteen (14) days of
the Company notifying the Supplier of any amendments and this
shall be deemed to be the "Managernent QuaLity PLan" as defined
for the purposes of this Agreement.

5.3.2 The Supplier shall provide the Company with a draft safety plan
specific to this Agreement that:

(a) expLains how safety wiLL be managed by the SuppLier; and

(b) sets out the measures that the SuppLier wiLL put in pLace to
ensure compLiance with aLL AppLicabLe Laws and Tf L

Standards in relation to safety,

by no Later than the date faLling four (4) weeks after the date of this
Agreement. The Company acting reasonabLy shaLL notify the
Supplier of any amendments required to the draft safety plan
within one (l) month of receiving the draft safety plan from the
Supplier and the Supplier shaLL incorporate such amendments. The
SuppLier shaLL provide the Company with the finaL version of the
safety plan (in hard copy and electronic copy form) within fourteen
ll4l days of the Company notifying the Supplier of any
amendments and this shaLL be deemed to be the "Safety PLan" as

defined for the purposes of this Agreement.
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5.4

(b) the Supplier shaLL ensure that its drivers hold aLL

appropriate Licences and certifications required in order to
operate each RaiL Re-Profiling Machine on the LUL Network
in accordance with the Machine Specification and the
Works lnformation.

5.4.2 The Supplier shaLL procure that aLL of its employees or
representatives that are involved in the provision of the Services
are trained to the appropriate competence in order to carry out the
Services.

5.5 Key PersonneL

5.5.1 The Supplier shall appoint the Key Personnel set out at Schedule ll
(Key PersonneL).

5.5.2

5.3.3 The Supplier shaLL update the Management QuaLity plan and the
Safety PLan as required to reflect any changes to arrangements and
processes during the Agreement Duration.

Licences, Consents and Training

5.4.1 The supplier shaLL obtain and maintain aLL consents, approvaLs,
authorisations, acceptances, certificates, Licences, exemptions,
registrations, fiLings, permits and other matters give aLL notices and
pay aLL fees, in each case which are required or necessary for the
proper performance of the Supplier's duties and obligations under
this Agreement ("ReLevant Consents"). ln particuLar:

(a) the Supplier shall take aLL relevant steps in accordance with
CLause 7 to ensure that the SuppLier is appropriately
authorised to access the LUL Network in order to perform
the Services; and

5.5.3

5.5.4

The Supplier shall ensure that each of the Key PersonneL devotes
substantially their whole time and effort to the performance of
the Services. The Supplier shaLl take aLL reasonable steps to ensure
it retains the services of the Key PersonneL.

The Supplier shall supply the Companyl5 Representative with the
Licences of the Key Personnel who support the operation of the
RaiL Re-ProfiLing Machine(s) suppLied.

The Supplier shall inform the Company of the identity and
background of any replacements for any of the Key Personnel as
soon as a suitabLe repLacement has been identified. Any
replacement shall be as, or more, qualified and experienced as the
previous incumbent and fuLLy competent to carry out the tasks
assigned to the Key Personnel whom he or she has replaced. The
Customer shall be entitled to interview any such person and may
object to any such proposed appointment within ten (10) Working
Days of being informed of or meeting any such replacement if, in
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5.5.5

its reasonable opinion, it considers the proposed replacement to
be unsuitable for any reason.

The Supplier shall, at its own expense:

(a) ensure that aLL of the Supplier's personnel possess the
appropriate skiLLs, quaLifications and experience to perform
the tasks assigned to them, and that they shall be available
at such times as are necessary to perform the Services in
accordance with this Agreement, and

(b) ensure that aLL of the Supplier's personnel are in possession
of vaLid work permits if they are non-European Community
nationaLs.

5.5.6 Without prejudice to the Supplier's other obLigations under this
Agreement, where training of any or aLL of the Supplier's personnel
is required for the purposes of performance of this Agreement, the
Supplier shaLL not assign any of the Supplier's personnel to the
performance of this Agreement unLess and untiL such SuppLier's
personneL have satisfactoriLy compLeted such training.

5.6 Change in scope of Services

5.6.1 The Company may at any time request a change of the scope of
the Services by instructing a Variation and the provisions of CLause
6 shall appLy.

5.6.2 lf the Company makes a request to reduce the scope of Services
pursuant to CLause 5.6.1, the reduced scope of Services becomes
effective on the date specif ied in the Variation and, where
appLicabLe, the Service Payment shaLL be reduced accordingly to
reflect such reduction in Services.

5.7 Survey Reporting System

5.7.1 The Supplier shaLL:

(a) use the Supplier's Survey Reporting System for the
Agreement Duration to produce Shift Reports in
accordance with the Works lnformation and the
Performance Regime; and

(b) bear aLL costs associated with the input, processlng,
transmission, maintenance and support of the Supplier's
Su rvey Reporting System.

6 VARIATIONS

6.1 Any Variation to this Agreement shall be agreed by the Company's
Representative and the SuppLier in accordance with the Variation
Procedure.

6.2 Right to request a quote
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6.3

6"4

6.21 The Company's Representative may, at any time prior to instructing
a Variation, request the SuppLier to provide, in writing, a quotation
in respect of any Variation envisaged. Such quotation is to detail
any adjustment to the Service Payment as a resuLt of implementing
the proposed Variation (the "Variation Quote").

6.2.2 The Supplier shaLL:

(a) provide the Company's Representative with a Variation
Quote within five (5) Working Days (or such Longer period as
the Company's Representative may agree) of a request
from the Company's Representative; and

(b) hold its Variation Quote open for ninety (90) Working Days
and shaLL endorse the Variation Quote to this effect.

6.2.3 The Company's Representative may, in its absoLute discretion,
accept the Variation Quote and instruct a Variation in accordance
with CLause 6.3.1, and the remaining provisions of this CLause 6.2
shaLL apply in respect of such Variation.

6.2.4 The Supplier shall be responsible for aLL costs and expenses
associated with the preparation of any Variation Quote.

Right to vary

6.3.1 The Company's Representative may at any time instruct the
Supplier in writing to proceed with a Variation of any kind in
accordance with the provisions of this CLause 6.3.

6.3.2 Upon instruction of a Variation by the Company's Representative,
the Supplier shall carry out such Variation and be bound by the
terms of this Agreement in so doing, as though the Variation was
stated in this Agreement.

6.3.3 Nothing in this Clause 6.3 shall prevent the Supplier from making a

proposal to the Company's Representative for a Variation but no
Variation so proposed shaLL be carried out bythe Supplier except as

dlrected in writing by the Company's Representative.

VaLuation of Variations

6.4.1 As soon as possible after having received any instruction under
CLause 6.5,1, the SuppLier shaLL notify the Company's Representative
if, in the Supplier's opinion, the Variation wiLL involve an adjustment
to the Service Payment (the "Variation VaLuation").

6.4.2 Subject to CLauses 6.4.3 and 6.4.4, the Variation VaLuation shaLL, if
not the subject of a Variation Quote which has been accepted by
the Company's Representative in accordance with Clause 6.2.3, be
determined on a fair and reasonable basis in aLL the circumstances
reflecting, so far as possibLe, the then current market rates. Due
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6.4.3

account shaLL be taken of any partiaL performance of this
Agreement which is rendered useless by any such Variation.

ln respect of costs incurred / to be incurred by a third party, the
basis of the vaLuation of this element of the Variation shaLL be a

dated quotation from the third party, to which a ten per cent (10%)

addition, to cover aLL overheads and profit, may be added. Where
the Variation reLates to goods, works or services which are
significant in vaLue and may be provided by a number of different
organisations, the Company's Representative may request that the
Supplier provides three (3) dated quotations and for the vaLue of
the Variation to be based on the one that provided best value.

6.4.4 The Supplier shaLL not be entitled to any increase in the Service
Payment with respect to any Variation to the extent that it was
directly or indirectly caused by or resuLted from any act, neglect,
defauLt or breach of this Agreement by the Supplier its
Subcontractors or suppliers or the directors, agents,
representatives or employees of any of them or to the extent that
the SuppLier has faiLed to take aLL reasonabLe steps to mitigate any
actuaL or potentiaL increase in the Service Payment.

6.5 Notice of variations

6.5.1 When instructing any Variation, the Company's Representative
shaLL, to the extent possible, give the Supplier such reasonable
notice as wiLL enable him to make his arrangements accordingly.

6.6 Progress with variations

6.6.1 The Supplier shaLL, on receipt of an instruction from the Company's
Representative to proceed with a Variation, immediately proceed
to carry out such Variation in accordance with its terms
notwithstanding that the Variation VaLuation has not yet been
determined. The carrying out of the Variation by the Supplier shall
not, without the prior written consent of the Company, be delayed
pending determination of the Variation VaLuation in accordance
with CLau se 6.4.2.

6.6.2 The Parties shaLL enter into such amendments to this Agreement to
give effect to any Variation instructed by the Company's
Representative pursuant to CLause 6.3.1.

ACCESS TO LUL Network

7.1 Subject to the provisions of this CLause 7, the Company shall grant the
Supplier such access to the LUL Network as is reasonably required bythe
Supplier for the performance of the Services.

The SuppLier acknowledges that the Company does not guarantee
uninterrupted or exclusive possession to any parts of the LUL Network

7.2

7
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7.3

and that its access to some parts of the LUL Network may be Limited in
accordance with this Agreement.

The SuppLier undertakes that whiLe any of its empLoyees or representatives
are Located at a Designated Depot or any other TfL Premises, such
empLoyees or representatives shaLL:

7.3.t

7.3.2

comply with aLL ruLes and/or policies in existence from time to time
in relation to the Designated Depot or TfL Premises, including any
heaLth and safety ruLes and security requirements; and

not disrupt the commerciaL and industriaL operation of the
Company or its subcontractors,

7.4

and the SuppLier shaLL procure that any empLoyees or representatives of
any Subcontractors compLy with the same.

Save to the extent reasonably required in the performance of the Services
or expressly agreed by the Company and with aLL reasonable mitigation
measures in pLace, when performing the Services the SuppLier shaLL not
interfere with or obstruct any public or private rights or property (including
the LUL Network, TfL Premises, any other property belonging to or Leased
by the Company, the Company's neighbours' property, railway operations
and traffic, road traffic and highways).

The SuppLier shaLL ensure that no person empLoyed on its behaLf
trespasses beyond the agreed Limits of any specified working area(s) or
access routes at the Designated Depot or other Tf L Premises.

Where the Supplier requires access to the LUL Network to carry out the
Services it shaLL:

7.6.1 apply for access at the earLiest available opportunity; and

7.6.2 provide the Company's Representative without delay with such
additionaL information as the Company's Representative may
reasonably require in respect of the Supplier's access requests

The Supplier shaLL indemnify and keep indemnified the Company in respect
of any claims by third parties relating to the disruption, deLay or
cancellation of their access due to the actions or omissions of the Supplier.

Prior to returning any part of the LUL Network to the Company at the end
of any period of booked access, the Supplier shall clear away and remove
aLL of its faciLities, pLant, equipment, rubbish and surpLus goods and
materials and shall Leave that part of the LUL Network in a clean and
workmanLike condition to the satisfaction of the Company's
Representative.

lf the Designated Depot is unavaiLable for any reason, the parties shaLL
work together and make aLL reasonabLe efforts to mitigate the effects of
the unavailability of the Designated Depot in order to minimise the impact
on the SuppLier's deLivery of the Services.

7.5

7.6

7.7

7.8

7.9
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8

8.t

8.2

9

9.1

PERFORMANCE REGIME

ObLigations under the Performance Regime

The Supplier's performance of the Services under this Agreement shaLL be
measured in accordance with ScheduLe 2 (Performance Management &
Esca Lation Proced u re).

Liquidated Damages

8.2.1 lf any Shift is recorded as a Failed Shift in accordance with either
paragraph l.l(b) or paragraph 1.2(e) of ScheduLe 2, the SuppLier shaLL
pay to the Company Liquidated Damages (as compensation for Loss

and not as a penaLty) at the rate set out in paragraph 1.3 of ScheduLe
2 and payabLe in accordance with CLause 9.

8.2.2 The Liquidated Damages shall be subject to the application of the
lndexation Adjustment set out in Part D (lndexation Adjustment) of
ScheduLe 3 (Service Payments) for any extension of this Agreement
pursuant to CLause 5.5.

8.2.3 The Parties acknowledge and agree that the amount of Liquidated
Damages under this Agreement:

(a) serves to protect the Company's Legitimate business
interests, including the need to have the Services
performed on-time and to an appropriate standard in
accordance with the requirements of the Performance
Regime; and

(b) constitutes a genuine pre-estimate of the Loss Likely to be
suffered by the Company as a result of a Failed Shift.

8.2.4 The Company shall be entitled to set-off any undisputed amount
of Liquidated Damages payabLe to it under this CLause 8.2 against
the next Service Payment payable by it to the Supplier.

8.2.5 The Company's entitLement to Liquidated Damages under this
Clause 8.2 shaLl, save as provided in paragraph 2 (Management
EscaLation Procedure) of ScheduLe 2 and without prejudice to the
Company's rights of terminatlon under CLause 13, be the soLe and
exclusive remedy of the Company in relation to the occurrence of
a Failed Shift.

PAYMENTS

Amount of Service Payments

9.1.1 The Company shall pay Service Payments to the Supplier in
accordance with this CLause 9 and ScheduLe 3 (Service Payments).

9.1.2 No Service Payment shall be made unless and until:

(a) the Performance Bond is in place; and
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9.2

9.3

(b) the Services Period has commenced.

Payment appLications

9.2.1 At the beginning of each Payment Period (starting from the
Payment Period after the Commencement Date) the SuppLier shaLL

submit (by no Later than the first Friday following the end of
subsequent Payment Period) a payment application (a "Payment
AppLication") to the Company's Representative at the address
specified in Clause 39.2 which shall show the following amounts
separately and in aggregate:

(a) the relevant amounts due to the SuppLier in respect of the
Services provided by the Supplier in the immediately
preceding Payment Period (as caLcuLated in accordance with
Part A and Part C of ScheduLe 3); and

(b) any amounts due in accordance with the principles set out
in paragraph 2 of Part B of Schedule 3, in respect of any
properly compLeted Variation in the immediately preceding
Payment Period (or, where the Parties have agreed that the
Variation shall be paid on a sectional basis, in respect of any
properly compLeted section of the Variation in the
immediately preceding Payment Period) provided that the
Supplier's applications sets out details and vaLue of any
Variation payment being sought.

9.2.2 Each Payment Application shall specify the sum that the Supplier
considers wiLL become due on the payment due date and the basis
upon which that sum is caLcuLated. The SuppLier shaLL submit any
supporting documents that are reasonabLe necessary to enabLe the
Company's Representative to check and vaLidate the Payment
AppLication.

9.2.3 ALL Payment AppLications shaLL clearly show the Contract
Reference Number and any associated Variation. Supporting
documentary information shall be submitted to the Company's
Representative for aLL Payment AppLications submitted by the
Supplier. The Company's Representative shall from time to time
agree with the SuppLier the detaiLed information required in
relation to aLL such Payment AppLications and the SuppLier shaLL
provide such information as is reasonabLy required.

9.2.4 Upon receipt of a Payment Application, the Company's
Representative shaLL consider the Payment AppLication, and assess
and verify the amount due in a timely manner in accordance with
CLause 9.3.

Payment Certification

9.3.1 The Company's Representative shaLL notify the Supplier within
fourteen (14) days of receipt of the Payment Application of:
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(a) the amount (if any) the Company's Representative
considers to be due at the payment due date (the "lnvoice
Amount"); and

(b) the basis on which the lnvoice Amount was calculated,

a ("Payment Certification"). lt is immaterial for the purposes of
this CLause 9.3.1 that the lnvoice Amount may be zero.

lf the Company fails to issue a Payment Certlfication to the
Supplier within fourteen (14) days of receipt of the Payment
AppLication the SuppLier shaLL provide wrltten notice to the
Company notifying the Company of such failure. lf the Company
then faiLs to issue a Payment Certification to the SuppLier within
seven (7) days of recelpt of such written notice, the Payment
Certification shall be regarded as issued (with the lnvoice Amount
being deemed to be the sum specified in the Payment Application)
for the purposes of Clause 9.3.1 on the day immediately following
the expiry of such seven (7) day period.

Any dispute between the Company and the Supplier in relation to
the Payment Certification shaLL be resolved in accordance with
CLause 44

9.3.2

9.3.3

9.4 VAT lnvoice

Within ten (10) days of receipt of a Payment Certification, the Supplier shaLL

issue a VAT invoice for the lnvoice Amount stated in that Payment
Certification to the Company's Representative, accompanied by a copy of
the Payment Certification.

9.5 Payment due date

9.5.1 The finaL date for payment ("FinaL Date for Payment") shaLL be ten
(10) days after the date on which the Company's representative
received an appropriate VAT invoice in accordance with CLause 9.4.

9.5.2 Subject to CLause 9.7, the Company shall pay to the Supplier the
lnvoice Amount on or before the FinaL Date for Payment.

9.6 Pay Less Notice

9.6.1 lf the Company intends to pay Less than the lnvoice Amount, the
Company or the Company's Representative (as the case may be)

should notify the Supplier in writing not Later than one (l) day prior
(the "Prescribed Period")to the FinaL Date for Payment of:

(a) the amount (if any) that it considers to be due on the date
the notice is served and the basis uPon which that sum is

caLcuLated; or

if there is more than one basis, each basis and the amount
attributabLe to it.
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9.7

9.8

9.9

9.t0

9.6.2 It is immaterial for the purposes of this Clause 9.6.1 that the
amounts referred to in cLause 9.6.1(a) may be zeto. where a notice
is given under this Clause9.6, the Company's obligation to pay the
lnvoice Amount under Clause 9.5 applies onLy in respect of the
sum specified pursuant to this CLause9.6.

Any dispute between the Company and the Supplier shall be
resolved in accordance with CLause 44.

9.6.3

Payments Owed by the SuppLier

where a Payment Application shows a net amount owed by the supplier to
the Company, the supplier shalL pay the amount to the company within
thirty (30) days of such application being provided to the Company's
Representative or, at the option of the Company's Representative, carry
forward that amount to the next Payment Application in reduction of
amounts which would otherwise have been owed by the Company to the
SuppLier.

Payment Recovery

Any payment made by the Company under this Agreement does not
prevent the Company f rom recovering any amount over-paid or
wrongfuLLy paid however such payment may have arisen, including but not
Limited to, those amounts paid to the supplier by mistake of Law or fact.

Method of Payment

ALL payments required to be made under this Agreement wiLL be made for
value on the due date in cleared funds to such account at a bank in the
United Kingdom as the payee shaLL have notified to the payer by not Less
than three (3) Working Days' notice, free and clear of any deduction,
withholding, set off or counterclaim whatsoever except to the extent
deduction is required by any AppLicabLe Laws or is in accordance with the
express provisions of this Agreement. lf the due date for any payment
faLLs on a day which is not a Working Day, payment shaLL be made on the
next Working Day thereafter unless such day would faLL in another
Payment Period, in which case payment shaLL be made on the immediately
preceding Working Day.

Late Payment

save where otherwise specificaLLy provided, where any payment or sum of
money due from one Party to the other Party under any provision of this
Agreement is not paid in accordance with the timescaLes set out in this
Agreement, and providing that there has been no Dispute in respect of the
sums therein, without prejudice to the Parties' other rights under this
Agreement, that sum shaLL bear simpLe interest thereon from the due date
until payment is made in fuLL at the DefauLt lnterest rate current at the
date a payment under this Agreement becomes overdue. The Parties agree
that this is a substantial remedy for Late payment of any sum payable
under this Agreement in accordance with section 8(2) of the Late payment
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9.il

9.12

of CommerciaL Debts (lnterest) Act 1998. The SuppLier is not entitLed to
suspend its provision of the Services under this Agreement as a resuLt of
any sums being outstanding.

Payments lncLusive

Save as expressly provided otherwise in this Agreement, the Service
Payments payable by the Company are inclusive of aLL costs, expenses and
disbursements incurred by the Supplier in connection with this Agreement.

Payments in Sterling

The Servlce Payments are denominated in, and shaLL (together with aLL

payments payable by any Party under this Agreement) be made in, Sterling.

9.13 VaLue Added Tax

9.13.t ALL amounts payable by one Party to another Party under this
Agreement, unless otherwise stated, shaLL not include VAT. To the
extent that VAT is properly chargeabLe in respect of any amount
payable and the Supplier is Liable to account for such VAT to any
Competent Authority, such VAT shaLL be charged at the rate in
force on the date of the relevant Payment Application and wiLL be
shown as a separate item on aLL Payment AppLications and shaLL

accordingly be paid by the Company to the Supplier. To the extent
that VAT is properly chargeable in respect of the Service Payments
and the Company is LiabLe to account for such VAT to any
Competent Authority, the Service Payments shaLL not be affected
by such VAT and no additionaL payments in respect of such VAT
shaLL be made by the Company to the Supplier pursuant to this
Agreement but the Company shaLL instead account for such VAT to
the reLevant Competent Authority.

9.13.2 Where under this Agreement one Party is to reimburse or
indemnify another Party in respect of any payment made or cost
incurred by the other Party, the first Party shaLL aLso reimburse any
VAT paid by the other Party in question which forms part of its
payment made or cost incurred to the extent such VAT is not
available for credit for the other Party in question (or for any
person with whom the indemnified party is treated as a member of
a group for VAT purposes).

9.13.3 Where under this Agreement any rebate or repayment of any
amount is payable by one Party to another Party, and the first
Party is entitled as a matter of Law or of HM Revenue and Customs
practice to issue a valid VAT credit note, such rebate or repayment
shall be paid together with an amount representing the VAT paid
on that part of the consideration in respect of which the rebate or
repayment is made, and the first Party shaLL issue an appropriate
VAT credit note to the other Party in question.
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