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Framework Agreement

Between:

(1) ESSEX COUNTY COUNCIL of County Hall, Chelmsford, Essex, CM1 1QH (the “Authority”); and

(2) XXXXXXX XXXXXXX (Company number XXXXXX) registered office is at XXXXXX, XXXXXXXXX and whose registered number is XXXXXXX  (the “Contractor”).

Recitals

(A) The Authority is a local authority as defined by section 270 of the Local Government Act 1972 and is entering into this Framework Agreement in relation to the performance of its functions in relation to the provision of waste disposal and/or waste treatment and/or waste transfer services under a framework arrangement.

(B) The Authority and Southend on Sea Borough Council (“SBC”) are both waste disposal authorities with statutory duties under the Environmental Protection Act 1990​ and have entered into a Joint Working Agreement dated 7 January 2008 to make arrangements for the disposal of Municipal Waste arising within the administrative areas of Essex County Council and Southend on Sea Borough Council by way of framework arrangements procured by the Authority.
(C) The Authority has selected the Contractor to be appointed (amongst others) to a framework provision of the Services and the Contractor undertakes to provide the Services on the terms set out below.

(D) This Framework Agreement is not a commitment from the Authority to procure Services from the Contractor. A commitment will only be made by the Authority when the Authority issues a Services Order pursuant to this Framework Agreement. 

Definitions and Interpretation

1.1 The terms and expressions used in this Framework Agreement shall have the meanings set out below:
“1998 Act” 

means the Data Protection Act 1998;
“2015 Act”

means the Modern Slavery Act 2017;
“Affiliate”

means in relation to any person, any Holding Company  or Subsidiary (as defined by section 1159 of the Companies Act 2006) of that person or any Subsidiary of such Holding Company;
“Agent”

means Essex County Council acting in an agency capacity on behalf of Southend on Sea Borough Council in respect of the procurement and contract management of this Framework Agreement and any Service Order;

“Agreement Term” 

means the period from and including the Commencement Date to the Expiry Date or, if earlier, the date of termination of this Framework Agreement for any reason;

“Authority”

means Essex County Council;

“Authority Default”



means one of the following events:

(a) a failure by the Authority to make payment of any amount of money exceeding the equivalent of three (3) months Services Payment under all of the Contracts in existence at that time and which is due and payable to the Contractor under the relevant Contracts within thirty (30) Days of service of a formal written demand by the Contractor where such amount fell due and payable ten (10) or more Days prior to the date of the service of the written demand; or
(b) a breach by the Authority of its obligations under this Framework Agreement which substantially frustrates or renders it impossible for the Contractor to perform its obligations under this Framework Agreement for a continuous period of three (3) months or more.

“Authority’s Authorised Representative” 

means Head of Commissioning Sustainable Essex Integration & Waste  or such other person as nominated by the Authority from time to time and notified in writing to the Contractor;

“Commencement Date” 

means the date of this Framework Agreement;

“Commercially Sensitive Information” 

means the subset of Confidential Information listed in column 1 of Part 1 of Schedule 4 (Commercially Sensitive Contractual Provisions) and column 1 of Part 2 of Schedule 4 (Commercially Sensitive Material) in each case for the period specified in column 2 of Parts 1 and 2 of Schedule 4 (Commercially Sensitive Information);

“Confidential Information” 

means:

(a) Information that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) and may include information whose disclosure would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights and know-how of either party and all personal data within the meaning of the 1998 Act; and

(b) Commercially Sensitive Information;

“Contract” 

means any contract entered into by the Parties pursuant to an Services Order in accordance with clause 4;

“Contractor Default” 

means one of the following events:

(a) in relation to the Contractor:

i. it is unable to pay or has no reasonable prospect of being able to pay its debts within the meaning of section 123 of the Insolvency Act 1986 (as amended), but disregarding the references therein to proving it to the court’s satisfaction;

ii. it or its directors resolve to appoint an administrator of it or to apply to court for an administration order in respect of it or an application for an administration order in respect of it is made or any steps pursuant to schedule B1 of the Insolvency Act 1986 (as amended) and/or the Insolvency Rules 1986 (as amended) are taken to appoint an administrator to it or it enters administration;

iii. it or its directors request or it suffers the appointment of a Law of Property Act 1925, court appointed or other receiver or receiver manager, or similar officer over or in relation to the whole of its undertaking, property, revenue or assets or any part thereof, or any person holding security over all or any of its undertaking, property, revenue or assets takes possession of them or any part of them; 

iv. it or its directors resolve to wind it up whether as a voluntary liquidation or a compulsory liquidation, or they take any steps under the Insolvency Act 1986 (as amended) and/or the Insolvency Rules 1986 (as amended) to wind it up voluntarily or to apply to the court for a winding-up order or a winding-up petition is presented against it or a provisional liquidator is appointed to it or it goes into liquidation within the meaning of that term under section 247 of the Insolvency Act 1986 (as amended);

v. it or its directors resolve to enter into, or it enters into, or it or its directors commence negotiations, or make any requisite application to court in respect of, or if they convene meetings for the approval of, any composition, compromise, moratorium (to include a moratorium statutorily obtained, whether or not as a precursor to a voluntary arrangement under the Insolvency Act 1986 (as amended)), scheme or arrangement with its creditors or any of them, whether or not under the Insolvency Act 1986 (as amended), the Companies Act 1985 (as amended) or otherwise;

vi. it is dissolved, or is removed from the Register of Companies, or ceases to exist (whether or not capable of reinstatement or reconstitution) or its directors apply for it to be struck-off the Register of Companies;

vii. it is or becomes subject to, takes or has taken against it or in relation to it, or any or all of its undertaking, property, revenue or assets, any equivalent, analogous, corresponding or similar finding, step, process or proceeding to those in this sub clause (a) in any jurisdiction, whether or not any finding, step, process or proceeding has been taken against or in relation to it, or any or all of its undertaking, property, revenue or assets in England and Wales;

(b) a breach by the Contractor on any of its obligations under this Framework Agreement which materially and adversely effects the performance of the Services;
(c) a breach of the Contractor of its obligations in clause 10.2 (Assignment and Sub-Contracting);
(d) where a consent, licence, permit or approval which is material to the provision of the Services is or will no longer be available to the Contractor or Sub-Contractor which results in the Contractor being unable to provide the Services;

“Contractor’s Authorised Representative” 

means XXXXXX XXXXXX or such other person as nominated by the Contractor from time to time and notified in writing to the Authority;

“Contractor’s Solution” 

has the meaning given to it in clause 4.2.2(b);

“Contract Year” 

means the period commencing on the Commencement Date (or any anniversary of the Commencement Date) and ending twelve (12) months later;
“Core Terms” 

means the terms and conditions set out in Schedule 3A;

“Day” 

means a day (other than a Saturday or Sunday) on which banks are open for domestic business in the City of London;
“Disposal Facility”
Means the location at which ownership of waste passes from the Authority to the Contractor
“Dispute” 

has the meaning given to it in clause 10.1 (General Dispute Resolution Procedure);

“Dispute Resolution Procedure” 

means the procedure to deal with disputes as set out at clause 10.1 (General Dispute Resolution Procedure);

“Environmental Information Regulations” 

means the Environmental Information Regulations 2004;

“Employee Liability Information” 

means the information listed in regulation 11(2) of TUPE;
“Expiry Date” 

means the date falling twelve (12) months from the Commencement Date;
 “FOIA” 

means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to such legislation.
“Framework Agreement” 

means this framework agreement including the Schedules;

“Good Industry Practice” 

means the exercise of that degree of skill, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced contractor in the delivery of the Services seeking in good faith to comply with its contractual obligations, complying with all applicable Legislation and engaged in the same type of undertaking and under the same or similar circumstances and conditions;

“Information” 

has the meaning given under section 84 of the FOIA.

“Insolvency Event of Default” 

means any of the events listed in limb (a) of the definition of Contractor Default;

“Invitation to Participate in a Mini-Competition” 

means an invitation to participate in a Mini-Competition issued by the Authority to Panel Members in accordance with clause 4.1; 

“Intellectual Property Rights” 

means any and all patents, trademarks, service marks, copyright, data base rights, moral rights, rights in a design, know-how, confidential information, and all or any other intellectual property rights whether or not registered or capable of registration and whether subsisting in the United Kingdom or any other part of the world together with all or any goodwill relating or attached thereto;

“Invitation to Tender” 

means the Authority’s invitation to tender dated XXX inviting the Contractor to submit a bid in accordance with the competitive dialogue procedure in connection with the Authority’s requirements for the provision of services under this Framework Agreement;
“Legislation” 

means any Act of Parliament or subordinate legislation within the meaning of section 21(1) of the Interpretation Act 1978, any exercise of the Royal Prerogative, and any enforceable community right within the meaning of section 2 of the European Communities Act 1972, in each case in the United Kingdom; 

“Mini-Competition” 

means a tender process for the award of a Services Order in accordance with clause 4;

“Municipal Waste” 

means mixed residual municipal solid waste originating within the administrative areas of Essex County Council and Southend on Sea Borough Council;

“Panel Members” 

means all contractors chosen by the Authority as potential contractors of the Services or any part of them and who have entered into a framework agreement with the Authority on terms the same as those within this Framework Agreement on or around the date of this Framework Agreement;

“Party” 

means a party to this Framework Agreement and “Parties” shall be construed accordingly;

“Performance Standards” 

means the key performance indicators which are required by the Authority as set out in Annex 1 of the Contract;

"Personal Data" 

means personal data as defined in the 1998 Act which is supplied to the Contractor by the Authority or obtained by the Contractor in the course of performing the Services;
“Prohibited Act” 

means prohibited acts as defined in clause 6.2:
“Rapid”

means the Authority own bespoke waste data collection and management system, which receives weighbridge data that is transmitted electronically in CSV (Comma Separated Values) file format, which can be replaced by an alternative waste data collection and management system at any time during the Agreement.
“Relevant Services” 

means the Services or part thereof which the Authority wishes to procure from time to time from the Contractor in accordance with this Framework Agreement as set out in the relevant Services Order;
“Relevant Employees” 

means the employees who are subject to a Relevant Transfer or undergo a change in employer in accordance with paragraph 1.2 of Part 2 (TUPE) of Annex 6 (Employees); 

“Relevant Transfer” 

means a relevant transfer for the purposes of TUPE;

“Request for Information” 

has the meaning set out in the FOIA or any apparent request for information under the FOIA or the Environmental Information Regulations.

“Retendering Information” 

means, in respect of any employee, Employee Liability Information (other than the name of the employee, who shall instead be identified by his or her staff reference number), date of birth, gender, Facility, department, national insurance letter (A or D), scale and point, details of involvement in the Relevant  Services, terms and conditions of employment and any applicable policies (whether contractual or discretionary), records of the employee’s sick, maternity, paternity, parental or other leave and all the pensions information as required under paragraph 1.5 of Part 3 (Pensions) of Annex 6 (Employees);

“Returning Employees” 

means the employees assigned to the Relevant Services immediately before the Termination Date and who on the Termination Date become employed by a Future Contractor pursuant to TUPE or an offer of employment;
“Services” 

means any of the identified services set out in Schedule 1 (Services) to be provided by the Contractor to the Authority in accordance with this Framework Agreement and any Services Order;

“Services Order” 

means a services order for the provision of the Relevant Services agreed between the Parties in accordance with clause 4 in the form set out in Schedule 2 (Form of Services Order);

“Services Order Period” 

means the term of any Contract entered into by the Parties pursuant to this Framework Agreement as defined in the relevant Services Order;

“Services Payment” 

means the payment by the Authority to the Contractor for the provision of the Relevant Services pursuant to an Services Order;

“Special Terms” 

means any special conditions identified by the Authority in respect of Relevant Services and set out within the Services Order;

“Specification of Service Requirements” 

means the specification of service requirements (based on the relevant parts of the specification set out at Schedule 1) issued by the Authority as part of the Invitation to Participate in a Mini-Competition;

“Submission” 

means a formal written submission prepared by the Contractor in response to an Invitation to Participate in a Mini-Competition;

“Sub-Contractor” 

means a person to whom the Contractor sub-contracts any of its obligations under this Framework Agreement; 
 “Transferring Employees” 

means the employees of the Authority whose contracts of employment become, by virtue of the application of TUPE or paragraph 1.2 of Part 2 (TUPE) of Annex 6 (Employees) in relation to what is done for the purposes of carrying out this Contract, contracts of employment with someone other than the Authority;

“TUPE”

means the Transfer of Undertakings (Protection of Employment) Regulations 2006;
“VAT” 
means Value Added Tax.
1.2 A reference to any statute, enactment, order, regulation or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as amended by any subsequent statute, enactment, order, regulation or instrument or as contained in any subsequent re-enactment thereof. 
1.3 Save where it is stated to the contrary, any reference to this Framework Agreement or to any other document shall include any permitted variation, amendment or supplement to such document.

1.4 Headings are included in this Framework Agreement for ease of reference only and shall not affect the interpretation or construction of this Framework Agreement.

1.5 References to clauses, paragraphs, Parts, Annexes and Schedules are, unless otherwise provided, references to the clauses, paragraphs, Parts, Annexes and the Schedules to this Framework Agreement.

1.6 Except as otherwise expressly provided in this Framework Agreement, all remedies available to the Contractor or to the Authority under this Framework Agreement are cumulative and may be exercised concurrently or separately and the exercise of any one remedy shall not exclude the exercise of any other remedy.

2. Commencement and Duration

2.1 This Framework Agreement and the rights and obligations of the Parties under this Framework Agreement shall take effect on the Commencement Date and shall continue for the Agreement Term unless terminated earlier in accordance with the provisions of this Framework Agreement.

2.2 The Contractor is not given any sole or exclusive rights in relation to the provision of any of the Services.

2.3 Nothing in this Framework Agreement gives the Contractor the right to receive any Services Orders and the Authority does not guarantee that any Services Orders will be issued to the Contractor.

3. The Services

3.1 Scope of the Services

3.1.1 The scope of the Services to which the provisions of this Framework Agreement are applicable are set out in Schedule 1 (Services).

3.1.2 At any time the Authority may, subject to clause 3.1.3:

(a) terminate the whole of this Framework Agreement; or

(b) remove any of the Services from the scope of this Framework Agreement, 

with effect from the date notified by the Authority.

3.1.3 The termination of this Framework Agreement or the removal of any Services from the scope of this Framework Agreement pursuant to clause 3.1.2 shall not affect the validity or enforceability of any Contract in existence as at the date of termination or removal and such Contract shall continue in full force and effect until expiry or termination in accordance with its terms.

3.2 Scope of this Framework Agreement

3.2.1 This Framework Agreement sets out the procedure and terms upon which the Authority may appoint the Contractor to deliver the Services or any part of them. 

3.2.2 The Contractor shall provide the Services as and when required to do so by the Authority in accordance with the terms of this Framework Agreement and the relevant Contract.

3.2.3 A Contract shall be formed between the Parties when an Services Order is signed by both Parties in accordance with clause 4.4.5.  Each Contract shall comprise:

(a) the Core Terms and applicable Special Terms as may be amended and agreed between the Parties in accordance with clause 4.4.2; and

(b) the Services Order and all Annexes appended to it.

3.2.4 The Contract shall continue for the Services Order Period set out in the relevant Services Order (unless terminated earlier in accordance with its terms).

4. mini-competition

4.1 Authority’s Invitation to Participate in Mini-Competition

4.1.1 Where the Authority at its sole discretion identifies a need for all or part of the Services to be delivered to it, the Authority shall identify those Panel Members who are capable of providing the required Services and shall, at its sole discretion, invite those Panel Members to respond to an Invitation to Participate in a Mini-Competition within the timescales defined by the Authority therein

4.1.2 The Invitation to Participate in a Mini-Competition shall include:

(a) instructions for Panel Members’ responses including timescales for response, the Authority’s anticipated start date for the Contract and Service Order term;
(b) the evaluation criteria to be applied by the Authority in accordance with clause 4.3 and the applicable weightings which shall be allocated to each criteria;

(c) a Specification of Service Requirements as set out in clause 4.1.3;

(d) any applicable Special Terms and/or any amendments to the Core Terms; and

(e) a price schedule to be completed by the Contractor.

(f) confirmation of ownership or entitlement of the land/facility to be used for the provision of services.

(g)  confirmation of Planning Permission or other relevant Consent(s)
(h) confirmation of Environmental Permits
(i) confirmation of Export Licence(s)    
4.1.3 The Specification of Service Requirements shall include (as separate Schedules for ease of later integration into the Services Order):

(a) the scope of the Services required by the Authority to be delivered under the Services Order, including timescales for the delivery;

(b) the Authority’s requirements in respect of any change control procedure;

(c) the Authority’s minimum governance requirements in respect of monitoring and reporting; 

(d) any Performance Standards or other performance criteria which shall apply to performance monitoring; and/or

(e) whether a Parent Company Guarantee and/or Bond and/or any other financial security is required (including, but not limited to, the Authority withholding from the Contractor up to ten per cent (10%) of any Services Payment under the relevant Service Order, such amount to be held by the Authority on account as security pending delivery by the Contractor of the Relevant Services in accordance with the terms of the relevant Service Order, and to be repaid at the end of the Service Order Period by the Authority to the Contractor (together with interest on such amount, such interest to be calculated in accordance with the terms set out in the relevant Service Order).
4.1.4 Upon receipt of an Invitation to Participation in a Mini-Competition, the Contractor shall as soon as possible confirm to the Authority whether:

(a) it intends to participate in the Mini-Competition and submit a Submission; or

(b) whether it does not wish to participate in the Mini-Competition.

4.1.5 Where the Contractor indicates to the Authority that it does not wish to participate in the Mini-Competition, it shall set out its reasons for the same.

4.2 Contractor response to an Invitation to Participate in a Mini-Competition

4.2.1 Where the Contractor has indicated to the Authority that it intends to participate in the Mini-Competition, it shall do so in the timescales indicated in the Invitation to Participate in a Mini-Competition and in accordance with this clause 4.2.

4.2.2 Unless indicated otherwise by the Authority in the Invitation to Participate in the Mini-Competition, the Contractor shall include within its Submission as a minimum the following information and documentation (as separate Schedules for ease of later integration into the Services Order):

(a) the Contractor’s confirmation that it is able to provide the Relevant Services;

(b) the Contractor’s proposed solution for delivering the Relevant Services, including methodology and adherence to timescales (the “Contractor’s Solution”).  The Contractor’s Solution shall set out details of the following (save where such details have not changed from the details set out in the Contractor’s submission in response to the Invitation to Tender in which case the Contractor shall confirm that is the case in relation to each detail which remains unchanged):

(i) the Contractor’s nominated representatives for delivering the Relevant Services (commercial, contractual, technical, quality control);

(ii) monitoring and reporting processes e.g. Performance Standard reports, and frequency of progress meetings;

(iii) commitment to and process for reviewing and correcting service failures; and
(iv) opportunities for efficiency savings and continuous improvement; 

(c) the completed Rate Schedule Table as required by the Authority, with a separate Rate Schedule Table for each Disposal Facility where a Contractor wishes to offer more than one Disposal Facility in response to a Mini-Competition;

(d) confirmation of ownership or entitlement of the land/facility to be used for the provision of services.

(e)  confirmation of Planning Permission or other relevant Consent(s)
(f) confirmation of Environmental Permits
(g) confirmation of Export Licence(s)    
(h) any assumptions that the Contractor has made in respect of the Relevant Services;

(i) the Contractor’s confirmation of acceptance of the Core Terms and any Special Terms and/or amendments to the Core Terms set out in the Invitation to Participate in a Mini-Competition or the Contractor’s proposed amendments (which shall be limited to those amendments which offer the Authority better value for money); and

(j) whether or not there is any conflict of interest or potential conflict of interest between the Contractor and its ability to deliver the Relevant Services in accordance with clause 6.1 (Conflict of Interest).

4.3 Evaluation of responses

4.3.1 The Authority shall evaluate the Submission and all other responses received from Panel Members in accordance with the evaluation criteria set out in clause 4.3.2 and the timescales set out within the Invitation to Participate in a Mini-Competition.  The Authority at its sole discretion may amend the evaluation criteria to be applied to a mini competition.  In the event that the evaluation criteria is amended the revised evaluation criteria shall be set out within the Invitation to Participate in a Mini-Competition.
4.3.2 Subject to clause 4.3.7, the Authority shall select the Panel Member or Panel Members who have submitted the most economically advantageous response to the Invitation to Participate in a Mini-Competition (and any further information provided during presentations or clarifications provided such further information is distributed to all Panel Members who have responded to the Invitation to Participate in a Mini-Competition) according to any or all of the evaluation criteria set out below or any amended evaluation criteria as may be set out within the Invitation to Participate in a Mini-Competition. For the avoidance of doubt, the Contractor acknowledges that the Authority shall be entitled, when considering which of the Panel Members’ submissions are the most economically advantageous, to consider as part of the Authority’s evaluation the whole system cost (including, but not limited to, additional district and borough operational costs which would arise as a result of accepting such submission).
(a) commercial benefit, comprising:

(i) the Contractor’s pricing proposals (Rate Schedule Table)
(ii) the Authority’s haulage costs;

(iii) overall value for money; and
(b) technical benefit, including:

(i) capacity to deliver the Relevant Services;

(ii) Confirmation of ownership or entitlement of the land/facility to be used for the provision of services. 
(iii) confirmation of Planning Permission or other relevant Consent(s)
(iv) confirmation of Environmental Permits
(v) confirmation of Export Licence(s)    
4.3.3 The relevant evaluation criteria and the weightings for each criterion will be confirmed by the Authority to all participating Panel Members in the Invitation to Participate in a Mini-Competition. 

4.3.4 As part of a Mini-Competition process, the Contractor may be required to give presentations and/or permit site visits to the Contractor’s premises and/or permit the Authority to interview proposed staff.

4.3.5 The Authority shall notify in writing:

(a) the Panel Member who has been selected following a Mini-Competition; and

(b) all other Panel Members who were invited to respond of their failure to be selected.  

4.3.6 The Contractor shall be responsible for all of its own costs associated with a Mini-Competition process including but without limitation the cost of preparing a Submission.

4.3.7 The Contractor acknowledges and agrees that the Authority shall be entitled to revert to the Contractor’s prices/rates for the duration of the Framework Agreement as set out in the Contractor’s response to the Invitation to Tender (and for the avoidance of doubt, as set out in Schedule 5 (Framework Rates)) should those prices/rates be lower (and therefore offer better value for money to the Authority) than the equivalent prices/rates submitted in its Submission. Where the Authority elects to revert to the Contractor’s prices/rates for any period as set out in the Contractor’s response to the Invitation to Tender (and for the avoidance of doubt, as set out in Schedule 5 (Framework Rates)), the Contractor agrees to enter into a Contract with the Authority on the basis of those prices/rates together with the terms and conditions set out in the Invitation to Tender relevant to those prices/rates.

4.4 Issue of Services Order

4.4.1 In the event that the Contractor is selected following a Mini-Competition, as soon as possible following such selection the Authority shall issue a draft Services Order to the Contractor in the form set out in the Schedule 2 (Services Order) and completed as far as the Authority is able to do so on the basis of the Invitation to Participate in a Mini-Competition and the Submission.  

4.4.2 Subject to clauses 4.4.3 and 4.4.4, the Authority and the Contractor shall co-operate in good faith and use all reasonable endeavours to agree and finalise the outstanding documents to the draft Services Order and complete the Services Order as soon as reasonably practicable thereafter.

4.4.3 The Contractor shall not propose and the Authority shall not consider any deviation to the Core Terms, the Special Terms, the draft Services Order; the Specification for Service Requirements or the Contractor’s Solution following notification of the selection, unless the Contractor can demonstrate that failure to so vary would result in a disproportionate affect upon any Panel Member’s ability to deliver the Relevant Services.  

4.4.4 In the event that the Contractor proposes deviations to the Core Terms and/or the Special Terms which the Authority, in its absolute discretion determines are material deviations which could prejudice the probity and equality of treatment of all Panel Members were it to accept them, then the Authority reserves the right to withdraw its notification of selection and either:

(a) select the Panel Member who scored the second highest score on the application of the evaluation criteria at clause 4.3.2; or

(b) cancel the Mini-Competition; or

(c) re-start the Mini-Competition excluding the Contractor.

4.4.5 As soon as the Parties have agreed and finalised the Services Order, the Contractor’s Authorised Signatories shall sign the Services Order and return the Services Order to the Authority who shall countersign the Services Order.  Notwithstanding any failure by the Contractor to sign the Services Order or any delay in so doing, in the event that the Contractor commences the provision or delivery of the Relevant Services prior to the Contractor signing the Services Order, the Parties hereby agree that the Core Terms and Special Terms shall apply to any work so provided or delivered.

5. Review, Monitoring and Information 

5.1 
Monitoring of the Contractor’s track record by the Authority

5.1.1 In order that the Authority can properly evaluate Submissions, the Authority shall be entitled to take into account the Contractor’s track record of performing across all Contracts that have been entered into between the Authority and the Contractor.

5.1.2 The Contractor shall keep written records of all performance reports produced by the Contractor and or the Authority as applicable under each Contract.

5.1.3 The Contractor shall provide management information to the Authority annually and on an ad hoc basis as reasonably requested by the Authority.  The information to be provided will include (but not be limited to):

(a) description of all Contracts under which the Contractor is appointed including details of work in progress and expected completion dates;

(b) details of the Contractor’s staff working on current Contracts; and

(c) description of any Contracts under which the Contractor has been requested to provide services but where the Relevant Services have not yet commenced and estimated costs.

5.2 Panel Member Meetings

5.2.1 Ad hoc meetings may be held from time to time between the Authority and the Contractor to discuss and review the operation of this Framework Agreement and/or the Services and the Contractor’s Authorised Representative shall attend such meetings at the time, date and venue as arranged and confirmed by the Authority.

5.3 Annual Review

5.3.1 Within two months prior to the end of the Contract Agreement, the Contractor with the co-operation of the Authority shall:

(a) review the overall operation of this Framework Agreement to determine whether improvements or changes may and should be made to the operation of the Framework Agreement and/or the methods of service delivery;

(b) work with the Authority and provide information and guidance with regard to trends and planning specific to the Authority’s business requirements; 

(c) review actual performance against the Performance Standards under any Contract and the other obligations of the Contractor under this Framework Agreement or any Contract; and

(d) review any other matters reasonably required by the Authority.

6. conduct and probity

6.1 Conflict of Interest

If either Party becomes aware of any possible conflict of interest which may arise between the interests of the Authority and the Contractor, the Party becoming aware of such information shall as soon as reasonably possible notify the other Party and the Parties shall discuss the potential conflict and both Parties shall use reasonable endeavours to find ways to eliminate or minimise the risk of such a conflict of interest arising and both Parties shall take such steps as may be agreed to remove or avoid the cause of such conflict of interest.
6.2 Corrupt Gifts, Bribery and Fraud

6.2.1 For the purpose of clause 6.2 Prohibited Acts shall be construed as: 

(a) to directly or indirectly offer, promise or give any person working for or engaged by the Authority a financial or other advantage to:

(i) 
induce that person to perform improperly a relevant function or activity; or

(ii) 
reward that person for improper performance of a relevant function or activity;

(b) to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Framework Agreement;

(c) committing any offence:

(i) 
under the Bribery Act;

(ii) 
under legislation creating offences concerning fraudulent acts;

(iii) 
at common law concerning fraudulent acts relating to this Agreement or any other contract with the Authority;

(iv) defrauding, attempting to defraud or conspiring to defraud the Authority; or 

(v) 
where the Panel Member gives any fee or reward the receipt of which is an offence under Section 117(2) of the Local Government Act 1972

6.2.2 The Panel Member: 

(i) 
shall not, and shall procure that any personnel shall not, in connection with this Agreement commit a Prohibited Act;

(ii) 
warrants, represents and undertakes that it is not aware of any financial or other advantage being given to any person working for or engaged by the Authority, or that an agreement has been reached to that effect, in connection with the execution of this Framework Agreement, excluding any arrangement of which full details have been disclosed in writing to the Authority before execution of this Framework Agreement.

6.2.3 The Panel Member shall:

6.2.3.1 if requested, provide the Authority with any reasonable assistance, at the Authority’s  reasonable cost, to enable the Authority to perform any activity required by any relevant government or agency in any relevant jurisdiction for the purpose of compliance with the Bribery Act 2010;

6.2.3.2 within 10 Working Days of the Commencement Date, and annually thereafter, certify to the Authority in writing (such certification to be signed by an officer of the Panel Member) compliance with this clause 6.2 by the Panel Member and all persons associated with it or other persons who are supplying goods or services in connection with this Framework Agreement. The Panel Member shall provide such supporting evidence of compliance as the Authority may reasonably request.

6.2.4 The Panel Member shall have an anti-bribery policy (which shall be disclosed to the Authority upon request) to prevent any personnel or any sub-contractor from committing a Prohibited Act and shall enforce it where appropriate.
6.2.5 If any breach of clause 6.2 is suspected or known, the Panel Member must notify the Authority immediately.

6.2.6 If the Panel Member notifies the Authority that it suspects or knows that there may be a breach of clause 6.2, the Panel Member must respond promptly to the Authority’s enquiries, co-operate with any investigation, and allow the Authority to audit books, records and any other relevant documentation. This obligation shall continue for 1 year following the expiry or termination of this Framework Agreement.

6.2.7 The Authority may terminate this Framework Agreement by written notice with immediate effect if the Panel Member or any personnel or sub-contractors associated with it (in all cases whether or not acting with the Panel Members knowledge) breaches clause 6.2 In determining whether to exercise the right of termination under this clause 6.2.7, the Authority shall give all due consideration, where appropriate, to action other than termination of this Framework Agreement unless the Prohibited Act is committed by the Panel Member or a senior officer of the Panel Member or by an employee, sub-contractor or supplier not acting independently of the Panel Member. The expression "not acting independently of" (when used in relation to the Panel Member or a sub-contractor) means and shall be construed as acting: 

6.2.7.1
with the authority; or,  

6.2.7.2 
with the actual knowledge; 

6.2.7.3
of any one or more of the directors of the Panel Member or the sub-contractor (as the case may be); or  

6.2.7.4
in circumstances where any one or more of the directors of the Panel Member ought reasonably to have had knowledge.

6.2.8 Any notice of termination under clause 6.2.7 must specify:

6.2.8.1 the nature of the Prohibited Act;

6.2.8.2 
the identity of the party whom the Authority believes has committed the Prohibited Act; and

6.2.8.3 the date on which this Agreement will terminate.

6.2.9 Despite clause 10.1 (General Dispute Resolution Procedure ), any dispute relating to:

a) the interpretation of clause 6.2; or

6.2.9.1
the amount or value of any gift, consideration or commission,

6.2.9.2
shall be determined by the Authority and its decision shall be final and conclusive.

6.2.10 Any termination under clause 6.2 will be without prejudice to any right or remedy which has already accrued or subsequently accrues to the Authority.

6.3 Sub-Contractors

Notwithstanding any sub-contracting permitted under this Framework Agreement, the Contractor shall remain responsible for the acts and omissions of its Sub-Contractors as though they were its own.

6.4 Variation of this Framework Agreement

6.4.1 With the exception of any amendments to the Core Terms, mini-competition evaluation criteria and/or Special Terms that the Authority requires and includes in its Invitation to Participate in a Mini-Competition and/or which the Contractor proposes in its Submission pursuant to clause 4, amendments to this Framework Agreement must be agreed and implemented in accordance with this clause 6.4.

6.4.2 No amendment or variation to this Framework Agreement shall be effective unless it is in writing and signed by an authorised representative of both Parties.

6.4.3 The Contractor shall not be permitted to propose amendments to this Framework Agreement.

6.4.4 The Authority may only propose and/or enter into an amendment to this Framework Agreement where (except in relation to the Services Payment) the Authority has, of even date, entered into a reciprocal amendment with all Panel Members.

7 Calculation of Services Payment

7.1 The Authority shall only be required to pay the Services Payment identified and in accordance with the Contract. No other charges or amounts shall be paid for the performance of the Contractor’s obligations under this Framework Agreement.

7.2 Consideration for the Contractor entering into the obligations set out within this Framework Agreement is the opportunity to submit Submissions to the Authority where the Contractor is eligible to do so.

8 Information and data

8.1 Data Protection

8.1.1 The Contractor shall comply with its obligations under the 1998 Act and the Computer Misuse Act 1990 insofar as performance of this Framework Agreement gives rise to obligations under those Acts
8.1.2 
Notwithstanding the general obligation in clause 8.1.1., where the Contractor is processing personal data (as defined by the 1998 Act) as a data processor for the Authority (as defined by the 1998 Act) the Contractor shall ensure that it has in place appropriate technical and organisational measures to ensure the security of the personal data (and to guard against unauthorised or unlawful processing of the personal data and against accidental loss or destruction of, or damage to, the personal data), as required under the Seventh Data Protection Principle in Schedule 1 to the 1998 Act: 

a) provide the Authority with such information as the Authority may reasonably require to satisfy itself that the Contractor is complying with its obligations under the 1998 Act;

b) promptly notify the Authority of any breach of the security measures required to be put in place pursuant to clause 8.1.2 ; and

c) ensure that it does nothing knowingly or negligently which places the Authority in breach of the Authority’s obligations under the 1998 Act.

8.2 Freedom of Information

8.2.1 The Contractor acknowledges that the Authority is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and cooperate with the Authority (at the Contractor’s expense) to enable the Authority to comply with these Information disclosure requirements. 

8.2.2 The Contractor shall and shall procure that its Sub-Contractors shall: 

a) transfer the Request for Information to the Authority as soon as practicable after receipt and in any event within two (2) Days of receiving a Request for Information;

b) provide the Authority with a copy of all Information in its possession or power in the form that the Authority requires within five (5) Days (or such other period as the Authority may specify) of the Authority requesting that Information; and

c) provide all necessary assistance as reasonably requested by the Authority to enable the Authority to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations.

8.2.3 The Authority shall be responsible for determining at its absolute discretion whether the Commercially Sensitive Information and/or any other Information: 

a) is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations;

b) is to be disclosed in response to a Request for Information, and 

in no event shall the Contractor respond directly to a Request for Information unless expressly authorised to do so by the Authority. 

8.2.4 The Contractor acknowledges that the Authority may, acting in accordance with the Department for Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the FOIA (the “Code”), be obliged under the FOIA or the Environmental Information Regulations to disclose Information:-

a) without consulting with the Contractor; or

b) following consultation with the Contractor and having taken its views into account.

8.2.5 The Contractor shall ensure that all Information produced in the course of this Framework Agreement and/or any Contract is retained for disclosure and shall permit the Authority to inspect such records as requested from time to time. 

8.2.6 The Contractor acknowledges that any lists or schedules provided by it outlining Confidential Information are of indicative value only and that the Authority may nevertheless be obliged to disclose Confidential Information in accordance with this clause 8.2 (Freedom of Information).

8.3 Confidentiality
8.3.1 Subject to clause 8.3.2 , the Parties shall, and shall use reasonable endeavours to ensure that their employees, agents and Sub-Contractors, keep confidential all Confidential Information and documents received by them in connection with and all matters relating to the Services and this Framework Agreement.

8.3.2 Clause 8.3.1 shall not apply to:

a) any disclosure of information that is reasonably required by any person engaged in the performance of their obligations under this Framework Agreement for the performance of their obligations;

b) any matter which a Party can demonstrate is already generally available and in the public domain otherwise than as a result of a breach of this clause 8.3 (Confidentiality);

c) any disclosure which is required in connection with the Code, by Legislation or by an order of a court of competent jurisdiction, any parliamentary obligation or the rules of any stock exchange or governmental or regulatory board having the force of law;

d) any disclosure of information which is already lawfully in the possession of the receiving party, prior to its disclosure by the disclosing party;

e) any disclosure by the Authority of information (excluding any pricing information) as may be reasonably required for the purpose of conducting a due diligence exercise to any proposed new contractor or its advisers should the Authority decide to re-tender this Framework Agreement;

f) any registration or recording of any consent, licence or approval and any property registration required;

g) any disclosure of information by the Authority to any other department, office or agency of the Government or their respective advisors for the purpose of the examination and certification of the Authority’s accounts or any examination or investigation; or

h) compliance with the FOIA and/or the Environmental Information Regulations 2004.

8.3.3 Where disclosure is permitted under clause 8.3.2 , the party providing the information shall procure (where appropriate) that the recipient of the information shall be subject to the same obligation of confidentiality as that contained in this Framework Agreement.

8.3.4 The Contractor shall not make use of this Framework Agreement or any Confidential Information issued or provided by or on behalf of the Authority in connection with this Framework Agreement otherwise than for the purposes of this Framework Agreement, except with the written consent of the Authority.

9 Termination

9.1 Contractor Default
9.1.1 Subject to clause 9.1.2, if a Contractor Default has occurred and the Authority wishes to terminate all or part of this Framework Agreement it must serve a termination notice on the Contractor.

9.1.2 If the Contractor Default which has occurred is an Insolvency Event or pursuant to limb (d) of the definition of Contractor Default, the Authority may in its sole discretion give notice terminating this Framework Agreement whereupon this Framework Agreement shall terminate with immediate effect.

9.1.3 The termination notice must specify:-

a) the type and nature of Contractor Default that has occurred, giving reasonable details; and

b) that in the case of a Contractor Default falling within limb (b) of the definition of Contractor Default this Framework Agreement and/or any specific Services Order shall terminate on the day falling sixty (60) Days after the date the Contractor receives the notice, unless the Contractor puts forward a rectification programme acceptable to the Authority within twenty (20) Days or rectifies the breach within thirty (30) Days of receipt of the notice; or

c) that in the case of a Contractor Default (not being limbs (a) and (b) ) this Framework Agreement will terminate on the date falling sixty (60) Days after the date the Contractor receives the termination notice.

9.1.4 If the Contractor rectifies the Contractor Default within the time period specified in the termination notice or implements the rectification programme, if applicable, in accordance with its terms, the termination notice will be deemed to be revoked and this Framework Agreement shall continue.

9.1.5 If the Contractor fails to rectify the Contractor Default within the time period specified in the termination notice or fails to implement the rectification programme, if applicable, in accordance with its terms the Authority may give notice stating that the Framework Agreement will terminate on the date falling seven (7) Days after the date of receipt of the notice.

9.2 Authority Default
9.2.1 If an Authority Default has occurred and the Contractor wishes to terminate this Framework Agreement, it must serve a termination notice on the Authority within thirty (30) Days of becoming aware of the Authority Default.

9.2.2 The termination notice referred to in clause 9.2.1 shall specify the type of Authority Default which has occurred entitling the Contractor to terminate.

9.2.3 This Framework Agreement shall terminate on the Day falling thirty (30) Days after the date on which the Authority receives the termination notice, unless the Authority rectifies the Authority Default within twenty (20) Days of receipt of such termination notice.

9.3 Voluntary termination 
9.3.1 The Authority may terminate this Framework Agreement at any time on or before the Expiry Date by complying with this clause 9.3
9.3.2 If the Authority wishes to terminate this Framework Agreement under this clause 9.3.4 it shall give notice to the Contractor stating that the Authority is terminating this Framework Agreement under this clause 9.4 and that this Framework Agreement will terminate on the date falling thirty (30) Days after the date on which the Contractor receives such notice.

9.3.3 This Framework Agreement will terminate on the date falling thirty (30) Days after the date of receipt of the notice referred to in clause 9.3.2.

9.4 Consequences of Expiry or Termination

9.4.1 The Contractor and the Authority shall each carry out their respective responsibilities in accordance with this Framework Agreement until the Expiry Date or earlier termination in accordance with this Framework Agreement.

9.4.2 Where this Framework Agreement is terminated in accordance with clauses 9.1 to 9.3 and the date for termination falls part way through a Mini-Competition, then any Submission which has been submitted but not accepted by the Authority shall be automatically 

9.4.3 Where this Framework Agreement is terminated in accordance with clauses 9.1 to 9.4 and there are existing Contracts in full force and effect, such Contracts shall continue in full force and effect unless terminated in accordance with their terms.

9.4.4 In the event that the Expiry Date falls part way through a Mini-Competition, such Mini-Competition and this Framework Agreement shall continue in full force and effect unless or until:

a) the Authority notifies all Panel Members that the Mini-Competition is at an end and will not be completed; or

b) a selection decision is made by the Authority and a Contract or Contracts are entered into by the Authority and one or more Panel Member.

9.4.5 On termination or expiry of this Framework Agreement, neither Party shall have any further obligations or rights with respect to the other Party provided that termination of this Framework Agreement shall not affect the continuing rights and obligations of the Parties under clauses 10.1 (General Dispute Resolution Procedure), 8.1 (Data Protection),  8.1 (Freedom of Information), 8.2 (Confidentiality), 10.3 (Publicity), , 10.2 (Assignment and Sub-Contracting) and 10.10 (Law and Jurisdiction) or under any other provision of this Framework Agreement that is expressed to survive termination or is required to give effect to such termination or the consequences of such termination.

10 general

10.1 Dispute Resolution Procedure
10.1.1 Any dispute or difference arising out of or in connection with this Framework Agreement or the administration of a Mini-Competition (whether such disputes are in contract or tort or arise out of or under any rule of common law or equity or under any statute) (the “Dispute”) shall be resolved pursuant to this clause 10.1 (Dispute Resolution Procedure).
10.1.2 Where the Authority receives a Dispute from the Contractor during and in respect of the conduct of a Mini-Competition, the Authority may at its absolute discretion:

a) notify the Contractor that it intends to continue with the Mini-Competition as notified to all Panel Members in the Invitation to Participate in a Mini-Competition; or

b) halt the Mini-Competition until the Dispute has been satisfactorily resolved. 

10.1.3 Where the Authority notifies the Contractor in accordance with clause 10.1.2a), then the Mini-Competition shall continue and the Authority shall be entitled to enter into a Contract with a Panel Member pursuant to clause 4.3.  The Contractor acknowledges that, in the event of any litigation pursuant to clause 10.1.2 in respect of the conduct of a Mini-Competition, damages shall constitute a sufficient remedy.

10.1.4 The Parties shall each use reasonable endeavours to resolve a Dispute by means of prompt, bona fide discussion at operational management level . 

10.1.5 In the event that a Dispute is not resolved within fourteen (14) Days of it having been referred to a managerial level as set out in clause 10.1.4 for discussion then either Party may refer it to director level or equivalent officer of each Party for resolution and the same shall meet for discussion within fourteen (14) Days thereafter or such longer period as the Parties may agree. 

10.1.6 If the Dispute is not resolved within thirty (30) Days of escalation of the Dispute in accordance with clauses 10.1.4  to 10.1.5 the Parties shall refer the dispute to mediation in accordance with the CEDR Model Mediation Procedure.

10.1.7 If the Parties cannot agree on a mediator, the Parties shall appoint a mediator nominated by CEDR. 

10.1.8 The Parties shall use their reasonable endeavours to conclude the mediation within sixty (60) Days of referral of the dispute to mediation.

10.1.9 If 

a) either Party is dissatisfied with or otherwise wishes to challenge the Mediator’s decision; or

b) both Parties agree,
then either Party may , within fifteen (15) Days of the conclusion of the mediation, notify the other Party of its intention to refer the dispute to litigation and for such purposes the Parties agree that the Courts shall have exclusive jurisdiction in relation to all matters in respect of this Framework Agreement.

10.1.10 Where any Dispute is referred to litigation pursuant to clause 10.1.9  the Courts shall have full power to disregard, open-up, review and/or revise any opinion, certificate, Services Order, determination or decision of whatever nature given or made under this Framework Agreement, to vary or cancel the recommendations of the Mediator and, where appropriate, to order financial compensation to be paid by one Party to the other.

10.1.11 The Parties shall continue to comply with, observe and perform all their obligations hereunder regardless of the nature of the Dispute and notwithstanding the referral of the Dispute for resolution under this clause 10.1. (Dispute Resolution Procedure) and shall give effect forthwith to every recommendation of the Mediator and the Courts delivered under this clause.

10.2 Assignment and Sub-Contracting

10.2.1 Subject to any express provision of this Framework Agreement, the Contractor shall not without the prior written consent of the Authority (such consent not to be unreasonably withheld or delayed), assign all or any benefit, right or interest under this Framework Agreement or sub-contract any of the Services. 
10.2.2 Notwithstanding clause 10.2.1, the Contractor shall, subject to the prior written consent of the Authority (such consent not to be unreasonably withheld or delayed),be entitled to assign, novate or otherwise dispose of its rights and obligations under this Framework Agreement to any Affiliate.
10.2.3 The Authority shall be entitled to:

a) assign, novate or otherwise dispose of its rights and obligations under this Contract either in whole or part to any contracting authority (as defined in Regulation 3(1) of the Public Contracts Regulations 2006); or

b) transfer, assign or novate its rights and obligations where required by law and only to a body assuming the whole or part of the Authority’s business. 
10.3 Publicity

Except with the prior written consent of the other Party, which shall not be unreasonably withheld or delayed, neither Party shall make any press announcement or publicise this Framework Agreement or the Services and/or any specific Contract in any way.

10.4 Notices

10.4.1 Any notice required by this Framework Agreement to be given by either Party to the other shall be in writing and shall be served personally, by fax or by sending the same by registered post or recorded delivery to the following:

	
	Contractor
	Authority

	Address:
	XXXXXXX XXXXXXX
	Essex County Council

County Hall

Chelmsford

Essex

CM1 1QU

	For the attention of:
	XXXXXXX

	Head of Commissioning, Sustainable Essex Integration & Waste 

	Fax:
	XXXXXXXX
	XXXX XXXXXX

	E-mail:
	xxxxxxxxxxx 
	XXXXXXXXXXXXX 


10.4.2 Any notice served personally will be deemed to have been served on the day of delivery, any notice sent by post will be deemed to have been served forty eight (48) hours after it was posted and any notice sent by fax will be deemed to have been served twenty four (24) hours after it was despatched.

10.5 Entire Agreement

Save for any information that may be provided for any specific Services Order, each Party acknowledges that this Framework Agreement sets forth the entire agreement between them with respect to the provision of the Services and supersedes and replaces all prior communications, drafts, representations, warranties, stipulations, undertakings and agreements of whatsoever nature, whether oral or written, between the Parties.

10.6 No Partnership or Agency

10.6.1 Nothing in this Framework Agreement shall be construed as a legal partnership (within the meaning of the Partnership Act 1890) or as a contract of employment between the Authority and the Contractor.

10.6.2 Save as expressly provided otherwise in this Framework Agreement, the Contractor shall not be, or be deemed to be, an agent of the Authority and the Contractor shall not hold itself out as having authority or power to bind the Authority in any way.

10.7 No Waiver

10.7.1 Failure by either Party at any time or for any period to enforce any one or more of the provisions of this Framework Agreement or to require performance by the other Party of any of the provisions of this Framework Agreement shall not:

a) constitute or be construed as a waiver of any such provision or of the right at any time subsequently to enforce all terms and conditions of this Framework Agreement; nor

b) affect the validity of the Framework Agreement or any part thereof or the right of the Parties to enforce any provision in accordance with its terms.

10.7.2 No waiver of any of the provisions of this Framework Agreement shall be effective unless it is expressed to be a waiver in writing and communicated in accordance with clause 10.4 (Notices).

10.8 Severance

10.8.1 Each provision of this Framework Agreement is severable and distinct from the others and the Parties intend that every such provision shall be and remain valid and enforceable to the fullest extent permitted by law.

10.8.2 If any provision of this Framework Agreement is or at any time becomes to any extent invalid, illegal or unenforceable under any enactment or rule of law, it shall to that extent be deemed not to form part of this Framework Agreement but (except to the extent in the case of that provision) it and all other provisions of this Framework Agreement shall continue in full force and effect and their validity, legality and enforceability shall not be thereby affected or impaired, provided that the operation of this Framework Agreement would not negate the commercial intent and purpose of the Parties under this Framework Agreement.

10.8.3 If any provision of this Framework Agreement is illegal or unenforceable as a result of any time period being stated to endure for a period in excess of that permitted by a regulatory Authority, that provision shall take effect within a time period that is acceptable to the relevant regulatory authorities subject to it not negating the commercial intent of the Parties under this Framework Agreement.

10.9 Contracts (Rights of Third Parties) Act 1999

The Parties agree that this Framework Agreement shall not be enforceable by any third party pursuant to the Contracts (Rights of Third Parties) Act 1999 and any rights contained therein are excluded.
10.10 Modern Slavery Act 2015


The Contractor will note the Authority’s obligations under the Modern Slavery Act 2015. The Contractor must comply with this legislation in so far as it places obligations on it as well as facilitating the Authority’s compliance. The Contractor should particularly note that the Authority may be required to provide information relating to this Agreement or information relating to the Contractor to a person in order to comply with the Authority’s obligations under the aforementioned legislation

10.11 Law and Jurisdiction

This Framework Agreement shall be governed by the laws of England and Wales and the Parties hereby submit to the exclusive jurisdiction of the courts of England and Wales.

IN WITNESS whereof the Parties have executed this Framework Agreement as a deed and delivered it on the date first written.

Signed as a deed by XXXXXXX
acting by:

Director


Director/Secretary

Executed as a Deed for and on behalf 
of ESSEX COUNTY COUNCIL by:

Attesting Officer
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7. INTRODUCTION

1.1 
The objective of this procurement is to establish a framework arrangement to provide the Authority with access to a range of residual waste disposal services from which the Authority may offer Mini-Competitions for specific services packages.

1.2 
This Schedule 1 and Annex 1 to this Schedule 1 sets out the scope and objective of the Authority’s requirements in relation to the performance of residual waste disposal services, together with the required outputs, which shall be measured through the Performance Standards.

1.3 
The Authority intends to award Contracts to a range of contractors (those contractors being Panel Members) pursuant to a number of framework arrangements with those Panel Members on similar terms to those set out in this Framework Agreement. 

1.4 
In awarding a Contract pursuant to this Framework Agreement, the Authority will agree the Relevant Services with the Contractor which shall be set out in the Specification of Services Requirements.

1.5 
Unless otherwise stated, the terms used in this Schedule 1 have the same meaning as in this Framework Agreement. 
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8. Method Statements 

1.1 
The Contractor shall comply with any method statements submitted in response to the Invitation to Participate in a Mini-Competition and as subsequently agreed by the Authority.

1.2 
Method statements will be required for those elements of the Services identified by the Authority in the Invitation to Participate in a Mini-Competition.  
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The Contractor shall provide the Authority, on request, with the following policies: 

Equality & Diversity Policy

Health and Safety Policy

Race Relations Policy

Equal Opportunities Policy

Environmental Policy 

ANNEX 1

Specification
A.  
Introduction
1.
Essex County Council (“ECC”; the “Authority”) and Southend-on-Sea Borough Council (“SBC”) are responsible for arranging for the disposal of all waste collected by the Waste Collection Authorities, in their respective areas under their duties and powers as Waste Disposal Authorities, defined in the Environmental Protection Act 1990. The Authority and SBC are also responsible for arranging the disposal of waste collected at Recycling Centres for Household Waste, (Household Waste Recycling Centres in Southend) and for arranging the disposal of litter and refuse collected by Litter Authorities. 

2.
The Authority is seeking to procure services to contribute to, and fulfil the responsibilities outlined above in the short term, through one contract. The Authority shall be the lead council for the Framework Agreement and any Contracts awarded there under.  This Framework Agreement is for ‘Waste Disposal’ services for Municipal Waste (referred to hereinafter as “MSW”).  
3.
The term ‘Residual Waste Disposal’ is used in this Specification to represent the waste activities appearing below under the individual numbered LOT headings which have been identified to support the service requirements:

LOT 1 – Disposal Only of bulked waste
· Accept and dispose, on behalf of The Authority, of mixed residual Municipal Solid Waste (MSW) which has been aggregated at ECC and SBC waste transfer stations and delivered to the Contractor by way of bulk haulage vehicles.   Disposal solutions are technology-limited to non-incineration processes, i.e. non-WID compliant, and shall be provided by way of a facility with the appropriate Environmental Permit and in compliance with all relevant Legislation.
LOT 2 – Transfer and Disposal of direct-delivered waste
· Accept, transfer, transport and dispose of mixed residual Municipal Solid Waste (MSW) delivered to the Contractor’s Waste Transfer Facility by refuse collection vehicles on behalf of the Authority, where the Contractor is responsible for handling, bulk storage, transport and final disposal (at a disposal location agreed by the Authority) on behalf of the Authority (the Contractor being responsible for the cost of final disposal). Disposal solutions are technology-limited to non-incineration processes, i.e. non-WID compliant, and shall be provided by way of a facility with the appropriate Environmental Permit and in compliance with all relevant Legislation.
LOT 3 – Disposal Only of direct delivered waste
· Accept and dispose, on behalf of The Authority, of mixed residual Municipal Solid Waste (MSW) delivered direct to the Contractor’s Disposal Facility by refuse collection vehicles and hook-lift vehicles carrying residual waste from Recycling Centres for Household Waste. Disposal solutions are technology-limited to non-incineration processes, i.e. non-WID compliant, and shall be provided by way of a facility with the appropriate Environmental Permit and in compliance with all relevant Legislation.
4.
Please note that whilst the amount of MSW and the composition of this waste can vary for reasons beyond the control of the Authority, the following data is provided for indicative purposes, with ranges applicable to seasonal variations. 

· Maximum total monthly arisings from all sources ranges from 30,000 to 35,000 tonnes. 

· Maximum monthly arisings under Lot 1 shall be 22,000 to 26,000 tonnes.

· Lots 2 and 3 are drawn from maximum monthly arisings of 8,200 to 9,200 tonnes.

· Actual tonnages, within bands, awarded under each Lot following Mini-Competitions shall be dependent on the most advantageous outcome according to the evaluation of bids for each Lot.
5.
Factors impacting on waste disposal
5.1
 The Authority is also keen to reduce the environmental impact and financial cost of transporting waste destined for disposal.  Efficiencies can be achieved by reducing the volume of waste being transported, and thereby maximising individual vehicle loads.  Treatment processes that seek to reduce the volume of waste have the potential to assist the Authority with this objective.  The bulking of waste at a local Waste Transfer Facility prior to transporting (in bulk) to a final disposal location, will also help reduce the overall vehicle movements associated with waste disposal.

5.2
The Authority and its agents or servants shall not be liable to the Contractor in contract, tort (including negligence or breach of statutory duty), statute or otherwise as a result of any inaccuracy or misrepresentation in the Preamble or any of the appendices to the Preamble or any omission in respect thereof to the extent that the Contractor has failed to satisfy itself as to the nature and extent of the risks assumed by it in relation to the Framework Agreement.

B.  
Specification

1. 
General Information

1.1
Unless specified to the contrary the Specification requirements detailed below apply to all options (LOTs) for ‘Waste Disposal’ services provided under the Framework Agreement.  For the avoidance of doubt ‘Waste Disposal’ services are grouped under the headings (as described in the Introduction section) of –

LOT 1 – Disposal Only of delivered bulked waste
LOT 2 – Transfer and Disposal of direct-delivered waste
LOT 3 – Disposal only of direct-delivered waste
1.2
As part of the Contractor’s submission in response to the Invitation to Tender the Contractor provided a detailed overview (Method Statement Overview) of the Waste Disposal option(s) proposed.  This overview is part of any Contract awarded and will include the full description of the following aspects –

· disposal method / technology employed

· any limitations to the type(s) or fractions of MSW to be received

· any materials extracted or products resulting from treatment processes

· any overall mass reduction

· any volume reduction and related benefits

1.3
All activities must be conducted in compliance with all relevant Legislation and take all practical steps to minimise any adverse environmental impacts from these operations.  It will also be necessary to produce, on request, any documentary evidence required by the Authority to confirm that the above operations are being carried out in compliance with all relevant Legislation.

1.4
The Contractor shall perform the Services in such a way as to prevent any claim being brought against themselves and/or the Authority in respect of nuisance (including, but not limited to, odour, litter, noise or vermin).

1.5
The Contractor’s Facility shall, as a minimum, accept Municipal Waste as part of their ‘Waste Acceptance Criteria’.

2. 
Waste Disposal Services (All LOTS)

2.1
The Contractor shall specify a suitable tipping area, or areas where they shall receive all MSW delivered to the Disposal Facility in Approved Vehicles.  All surfaces used by vehicles delivering and removing waste shall be maintained in a good condition to avoid damage to Approved Vehicles (the Contractor will indemnify the Authority from any claims arising from damage to Approved Vehicles whilst on site).

2.2
The Contractor will be responsible for the safe and timely recovery of Approved Vehicles that become ‘bogged down’ or ‘stuck’ whilst on site, so as to minimise any disruption to third party operations.  Should Approved Vehicles suffer breakdown whilst on site, the Contractor will provide reasonable assistance to enable repairs to be carried out on the vehicle, (where practicable) or to expedite the recovery and removal of the vehicle from site.

2.3
If Approved Vehicles are required to travel on temporary, un-surfaced roads, or other operational areas with contaminated surfaces, in such a way that dirt is deposited/or is likely to be deposited on the highway or other roads outside the Disposal Facility, the Contractor shall provide, maintain and ensure the use of equipment for the effective cleaning of the Approved Vehicles so that dirt is not deposited as aforesaid.

2.4
All Approved Vehicles delivering MSW must be admitted to, and permitted to deposit their load at, the Disposal Facility during the Normal Opening Hours or Additional Opening Hours (detailed below) without undue delay, and in any case within a maximum of thirty minutes from an Approved Vehicle’s arrival at the weighbridge, to the time of the vehicle crossing the exit weighbridge.

2.5
Vehicles and persons within the Disposal Facility for the purposes of the Framework Agreement will, for operational purposes, be subject to the directions of the Contractor who shall ensure that such vehicles and persons comply with the requirements of the Agreement and abide by the facility’s Site Rules.

2.6
If for any reason the Disposal Facility becomes, or is likely to become, unavailable for receipt of MSW, the Contractor shall immediately inform the Authority, all relevant Waste Collection Authorities and any relevant contractors working on behalf of the Authority who normally deliver MSW to that Disposal Facility
2.7
Within 1 hour of closure the Contractor shall provide written notification to the Authority of the reason for the unavailability of the Disposal Facility, the steps being taken to make it available again, and the date, and time when it is expected to be available to receive MSW. 

2.8
In the event of a site closure caused by adverse weather conditions, the Contractor shall implement contingency tipping arrangements, either within the facility itself or at an agreed alternative location, to minimise disruption to the waste collection and transportation activities of the Approved Vehicles using the Disposal Facility under the relevant Contract.

2.9
The Contractor shall provide the Authority with contact numbers, where a person in authority may be contacted during, and outside of the Normal Opening Hours of the site for contingency purposes.

2.10
The Contractor shall keep appropriately detailed records of, and shall supply the Authority with, on request, such information relating to vehicles and persons visiting and/or depositing MSW as may be reasonably required.

2.11
In the event of a dispute between the Contractor and the Authority, or persons delivering waste in Approved Vehicles, the Contractor shall maintain the operation of the Disposal Facility as efficiently as possible, and to that end shall comply with any reasonable requirements of the Authority to minimise interruption of the operation pending the resolution of any outstanding differences.
3.  
Minimum hours of opening

3.1
During the normal working week (Monday to Saturday) the Contractor shall provide the Disposal Facility to allow MSW to be received when vehicles arrive at the weighbridge as a minimum between the following hours (“the Normal Opening Hours”):

	Monday to Friday
	07:00 and 16:30

	*Saturday
	07:30 and 12:00


*On Saturdays following bank holidays the Waste Collection Authorities will require ‘catch up tipping’ so disposal and waste transfer facilities will need to be open to receive waste between 07:30 and 16:30 as part of the Normal Opening Hours.

3.2
When formally requested, and with not less than two working days’ notice, the Contractor shall provide the Disposal Facility to allow MSW to be additionally received between the following hours, (“the Additional Opening Hours”) subject to any Planning Restrictions which have been highlighted at the time of the Contractor’s response to the Invitation to Tender:

	Any normal working day
	16:30 and 20:00

	Saturday
	12:00 and 16:00

	Sunday
	08:30 and 15:30

	Any Bank Holiday
	08:30 and 15:30


Note: Contractors should indicate clearly in the Rate Schedule Table any additional charges applicable to the provision of additional opening hours.

4.  
Recording of waste received

4.1
The Contractor shall regulate from the weighbridge (suitably sized weighbridge to allow all waste related vehicle types and sizes to be weighed in their entirety) the arrival and departure of all vehicles and persons visiting the Disposal Facility under the relevant Contract.  All Approved Vehicles delivering MSW shall be weighed with the same personnel on board both on arrival, and before leaving at an electronic weighbridge, coupled with ancillary computer equipment provided by the Contractor. The Contractor shall have the weighbridge(s) checked, and approved as accurate by Trading Standards Officers prior to the Services Commencement Date and at least annually thereafter.  The Contractor shall provide a copy of the calibration certificate(s) to the Authority upon request.
4.2 DATA AND DATA TRANSFER REQUIREMENTS 

4.2.1
 Please see Annex 3, Part 3 (Data Specification) and Annex 1(Service Level Agreements/Key Performance Indicators) which outlines the Authorities Data and Data Transfer requirements.

4.3 CONTRACT PAYMENTS – INVOICE PROCESSING (P2P)

4.3.1 
Please see Annex 3, Part 2 (Procure to Pay Specification) which outlines the Authority’s data and data transfer requirements. 

5.  
Transfer and Disposal (LOT 2)

5.1
The Contractor will be required to ensure that the total tonnage sent for final disposal does not exceed the total amount of MSW received at the contracted Waste Transfer Facility (the basis for payments made by the Authority).  This will be monitored through the Contractor providing tonnage reports each 3 months, detailing tonnage receipts for the MSW handled under the relevant Contract.
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Between:

(1) ESSEX COUNTY COUNCIL of County Hall, Chelmsford, Essex, CM1 1QU (the “Authority”); and

(2) [                   ]
  whose [registered office] [principal place of business]
 is at [                               ] [and whose registered number is [           ]] 
 (the “Contractor”).

9. RECITALS 

(A) In accordance with Public Contract Regulations 2015  as implemented in the United Kingdom, the Authority held a competitive tender process to find a panel of contractors for a waste services framework.

(B) On [  

], the Authority entered into a framework agreement with a number of suitable contractors, of whom the Contractor is one (the “Framework Agreement”).

(C) By virtue of a mini-competition held by the Authority in accordance with the Framework Agreement, the Contractor has been appointed to deliver certain services pursuant to this Services Order (the “Relevant Services”).

1 SERVICES ORDER

1.1 It is agreed that the Relevant Services will be provided by the Contractor in accordance with:

1.1.1 the Particulars attached to this Services Order;

1.1.2 the Core Terms set out in Annex 1A and the Special Terms set out in Annex 1B of this Services Order; 

1.1.3 the requirements for the Relevant Services set out in Annex 2 of this Services Order;

1.1.4 the Contractor’s Solution set out in Annex 3 of this Services Order; and

1.1.5 all other Annexes of this Services Order,

which shall together comprise the Contract between the Parties for the Relevant Services.

2 DEFINITIONS

In this Services Order, all phrases and expressions shall have the meanings given to them in the core terms and conditions set out in Annex 1A of this Services Order.  

IN WITNESS whereof the Parties have executed this Contract as a deed and delivered it on the date first written.

Signed as a deed by [                       ]
)

acting by [                                     ]
)


Director


Director/Secretary

Executed as a Deed for and on behalf 

of ESSEX COUNTY COUNCIL by:

Attesting Officer

particulars

	SERVICE ORDER DATE:

	[                               ] 



	SERVICE COMMENCEMENT DATE:

	[                               ] 



	SERVICES ORDER PERIOD:



	[                               ] Days / months from the Services Order Date 



	CORE TERMS:



	As further detailed in Annex 1A of this Services Order.



	SPECIAL TERMS:



	As further detailed in Annex 1B of this Services Order.



	RELEVANT SERVICES:



	[                               ]

as further detailed in Annex 2 of this Services Order.



	CONTRACTOR’S SOLUTION:



	As set out in Annex 3 of this Services Order.



	KEY STAFF
:



	Name 

[                               ]
	Position

[                               ]



	DISCLOSED DATA:



	[                               ]



	CONFLICT OF INTEREST:



	Disclosure of Conflict of Interest in accordance with Framework Agreement? YES/NO

	Disclosure Details

[                               ]



	Details of any Authority requirements regarding the conflict

[                               ]



	AUTHORITY’S AUTHORISED REPRESENTATIVE:



	Name: [                               ]

Contact Address: [                               ]

Telephone: [                               ]

Fax: [                               ]

Email: [                               ]

AUTHORITY’S AUTHORISED DAY TO DAY LIAISON REPRESENTATIVE [if different from above] :

Name: [                               ]

Contact Address: [                               ]

Telephone: [                               ]

Fax: [                               ]

Email: [                               ]



	CONTRACTOR’S AUTHORISED REPRESENTATIVE



	Name: [                               ]

Contact Address: [                               ]

Telephone: [                               ]

Fax: [                               ]

Email: [                               ]




ANNEX 1A
Core Terms and Conditions

ANNEX 1B

Special Terms and Conditions

annex 2

Specification of Service Requirements

annex 3

Contractor’s Solution

schedule 3A
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10. Definitions and Interpretation

1.1 The terms and expressions used in this Contract shall have the meanings set out below:

“1998 Act” 

means the Data Protection Act 1998;

“1999 Act” 

means the Local Government Act 1999;

“2015 Act”

means the Modern Slavery Act 2015
“Acquired Rights Directive” 

means Council Directive of 12 March 2001 (2001/13/EC) or successor provisions;

“Admission Agreement” 

as required by Regulation 5A of the LGPS Regulations;

“Administering Authority” 

means the Administering Authority of the Essex County Council Pension Fund;

“Affiliate”

means in relation to any person, any Holding Company  or Subsidiary (as defined by section 1159 of the Companies Act 2006) of that person or any Subsidiary of such Holding Company;
“Approved Vehicles”

means the vehicles from time to time declared by the Authority to the Contractor as authorised to deliver Municipal Waste to the Contractor’s site;
“Authority Data” 

all data and information relating to the Authority and its activities in whatever form that information may exist (including any data and information collected, received, created, stored, processed, produced, gathered or supplied by the Contractor in the course of providing the Relevant Services) including Personal Data;

“Authority Default”



means one of the following events:

(c) a failure by the Authority to make payment of any amount of money exceeding the equivalent of three (3) months Services Payment under this Contract and which is due and payable to the Contractor under this Contract within thirty (30) Days of service of a formal written demand by the Contractor where such amount fell due and payable ten (10) or more Days prior to the date of the service of the written demand; or

(d) a breach by the Authority of its obligations under this Contract which substantially frustrates or renders it impossible for the Contractor to perform its obligations under this Contract  for a continuous period of three (3) months or more.
“Authority Existing Employee” 

means in relation to any service equivalent to any of the Relevant Services all those employees of the outgoing incumbent who are assigned to the provision of that service as at the Transfer Date

“Authority Property” 

means any property belonging to the Authority or for which it is responsible;

“Authority’s Authorised Representative” 

means the person appointed and authorised by the Authority in accordance with clause 6 (Authorised Representatives) to represent the Authority for the purposes of this Contract;

“Authority’s Requirements”



means the requirements set out in Annex 2;

“Authority Software” 
means the software owned by the Authority and licensed to the Contractor under clause 25 (Information and Communications Technology) as set out within Annex 8; (Intellectual Property);

“Bond”

means the bond procured by the Contractor in favour of the Authority in the form set out in Annex 11;
“Bulk Transfer Value” 

means the aggregate of any transfer values payable in respect of such Transferring Employees who elect a transfer of their accrued pension benefits from the LGPS or other Retirement Benefit Scheme calculated on a past service reserve basis and on a basis that shall have no reduction applied to reflect any deficit, if any, in the assets of the scheme from which is it being paid, relative to the liabilities;
“Cessation Date” 

means any date on which the Contractor and/or any Sub-Contractor ceases to be an Admission Body or fails to become an admission body under paragraph 1.3 of Part 3 (Pensions) of Annex 6 (Employees) other than as a result of the termination or expiry of this Contract;

 “Change Control Procedures” 

means the change control procedures set out in Annex 4;

  “Commercially Sensitive Information” 

means the subset of Confidential Information listed in column 1 of Part 1 the Annex 9 (Commercially Sensitive Contractual Provisions) and column 1 of Part 2 (Commercially Sensitive Material) in each case for the period specified in column 2 of Parts 1 and 2 of Annex 9 (Commercially Sensitive Information);

“Compensation Regulations” 

means the Local Government (Early Termination of Employment) (Discretionary Compensation) (England and Wales) Regulations 2006 (as amended from time to time);

 “Conditions Precedent”

means all relevant licenses and regulatory consents are obtained to provide the required services (e.g. grant of planning, obtaining necessary licences and consents etc.)
“Confidential Information” 
means:

(a) Information that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) and may include information whose disclosure would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights and know-how of either party and all personal data within the meaning of the 1988 Act; and

(b) Commercially Sensitive Information;

“Contract” 

means this contract together with all Annexes appended thereto and any documents expressly incorporated by reference;

 “Contractor Assets” 

means all of the assets to be used by the Contractor in the provision of the Relevant Services;

“Contractor Default” 

means one of the following events:

(a) in relation to the Contractor and/or the Guarantor:

i. it is unable to pay or has no reasonable prospect of being able to pay its debts within the meaning of section 123 of the Insolvency Act 1986 (as amended), but disregarding the references therein to proving it to the court’s satisfaction;

ii. it or its directors resolve to appoint an administrator of it or to apply to court for an administration order in respect of it or an application for an administration order in respect of it is made or any steps pursuant to schedule B1 of the Insolvency Act 1986 (as amended) and/or the Insolvency Rules 1986 (as amended) are taken to appoint an administrator to it or it enters administration;

iii. it or its directors request or it suffers the appointment of a Law of Property Act 1925, court appointed or other receiver or receiver manager, or similar officer over or in relation to the whole of its undertaking, property, revenue or assets or any part thereof, or any person holding security over all or any of its undertaking, property, revenue or assets takes possession of them or any part of them; 

iv. it or its directors resolve to wind it up whether as a voluntary liquidation or a compulsory liquidation, or they take any steps under the Insolvency Act 1986 (as amended) and/or the Insolvency Rules 1986 (as amended) to wind it up voluntarily or to apply to the court for a winding-up order or a winding-up petition is presented against it or a provisional liquidator is appointed to it or it goes into liquidation within the meaning of that term under section 247 of the Insolvency Act 1986 (as amended);

v. it or its directors resolve to enter into, or it enters into, or it or its directors commence negotiations, or make any requisite application to court in respect of, or if they convene meetings for the approval of, any composition, compromise, moratorium (to include a moratorium statutorily obtained, whether or not as a precursor to a voluntary arrangement under the Insolvency Act 1986 (as amended)), scheme or arrangement with its creditors or any of them, whether or not under the Insolvency Act 1986 (as amended), the Companies Act 1985 (as amended) or otherwise;

vi. it is dissolved, or is removed from the Register of Companies, or ceases to exist (whether or not capable of reinstatement or reconstitution) or its directors apply for it to be struck-off the Register of Companies;

vii. it is or becomes subject to, takes or has taken against it or in relation to it, or any or all of its undertaking, property, revenue or assets, any equivalent, analogous, corresponding or similar finding, step, process or proceeding to those in this sub clause (a) in any jurisdiction, whether or not any finding, step, process or proceeding has been taken against or in relation to it, or any or all of its undertaking, property, revenue or assets in England and Wales;

(b) a breach by the Contractor of any of its obligations under this Contract which materially and adversely effects the performance of the Relevant Services;
(c) a breach by the Contractor of its obligation to take out and maintain the Required Insurances; 
(d) failure to meet the Performance Standards for a consecutive period of three (3) months; 
(e) a breach of the Contractor of its obligations in clause 29 (Assignment and Sub-Contracting; or

(f) where a consent, licence or approval which is material to the provision of the Relevant Services is or will no longer be available to the Contractor or Sub-Contractor which results in the Contractor being unable to provide the Relevant Services;

“Contractor Party”

means the Contractor, its agents and employees and any Sub-Contractor and its agents and employees and “Contractor Parties” shall be construed accordingly;
Contractor’s Authorised Representative” 

means the person appointed and authorised by the Contractor in accordance with clause 6 (Authorised Representatives) to represent the Contractor for the purposes of this Contract;

“Contractor’s Liability Cap” 

means an amount calculated by taking the lower end of the tonnage band referred to in the Contract and multiplying that tonnage by the Contractor’s price per tonne for that tonnage band;
“Contractor Scheme” 

means a Retirement Benefits Scheme which is established or made available to the Transferring Employees which is designed to be broadly comparable to the LGPS as applicable immediately prior to the Transfer Date;

“Contractor Scheme Actuary” 

means the Actuary nominated by the Contractor from time to time for the purposes of Part 3 (Pensions) of Annex 6 (Employees);

 “Data Processor”

has the meaning given to it in the 1998 Act;
“Day” 

means a day (other than a Saturday or Sunday) on which banks are open for domestic business in the City of London;

“Direction” 

means the Best Value Authorities Staff Transfers (Pensions) Direction 2007 made by the Secretary of State under section 101 of the Local Government Act 2003;

“Disclosed Data”

means information relating to the Relevant Services disclosed to the Contractor and its advisers including:

(a) the Invitation to Participate in Mini-Competition; and
(b) the Submission;

“Dispute” 

has the meaning given to it in clause 14 (Dispute Resolution Procedure);

“Dispute Resolution Procedure” 

means the procedure to deal with disputes as set out at clause 14 (Dispute Resolution Procedure);

“Emergency”

means any event or circumstance giving rise to an emergency, as determined by the Authority, including a state of emergency declared as such by the Authority, or as determined by any statutory body including but notwithstanding the generality of the foregoing provision, the police, the armed forces or any emergency service;
“Employee Liability Information” 

means the information listed in regulation 11(2) of TUPE;

“Environmental Information Regulations” 

means the Environmental Information Regulations 2004;

“Expiry Date” 

means 12 months from the Services Order Date or as otherwise defined in the Service Order;

 “FOIA” 

means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to such legislation;
“Force Majeure Event” 

means any cause materially affecting the performance by a Party of its obligations under this Contract arising from any act, event, omission, happening or non-happening beyond its reasonable control including, without limitation, acts of God, strikes, lock-outs or other industrial disputes, war, riot, fire, flood, or any disaster affecting either one of the Parties;

“Framework Agreement”

means the framework agreement entered into between the Authority and the Contractor on XX  of XXX 2017 ;
“Future Contractor” 

means any subsequent contractor who succeeds the Contractor as a provider of the Relevant Services and, in each case, their sub-contractors;

“Good Industry Practice” 

means the exercise of that degree of skill, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced contractor in the delivery of the Relevant Services seeking in good faith to comply with its contractual obligations, complying with all applicable Legislation and engaged in the same type of undertaking and under the same or similar circumstances and conditions;

“Guarantor” 

means XXXXXXX XXXXXXX
“Information” 

has the meaning given under section 84 of the FOIA;
“Insolvency Event of Default” 

means any of the events listed in limb (a) of the definition of Contractor Default;

“Invitation to Participate in a Mini-Competition” 

means an invitation to participate in a mini-competition issued by the Authority to Panel Members in accordance with clause 4.1 of the Framework Agreement;

“Intellectual Property Rights” 

means any and all patents, trademarks, service marks, copyright, data base rights, moral rights, rights in a design, know-how, confidential information, and all or any other intellectual property rights whether or not registered or capable of registration and whether subsisting in the United Kingdom or any other part of the world together with all or any goodwill relating or attached thereto;

“Legislation” 

means any Act of Parliament or subordinate legislation within the meaning of section 21(1) of the Interpretation Act 1978, any exercise of the Royal Prerogative, and any enforceable community right within the meaning of section 2 of the European Communities Act 1972, in each case in the United Kingdom; 

“LGPS” 

means the Local Government Pension Scheme made by the Secretary of State in exercise of powers under sections 7 and 12 of the Superannuation Act 1972, as amended from time to time;

“LGPS Regulations” 

means the Local Government Pension Scheme Regulations 1997 as amended from time to time;

“Local Government Pension Scheme” 

means the Local Government Pension Scheme made by the Secretary of State in exercise of powers under sections 7 and 12 of the Superannuation Act 1972, as amended from time to time;

 “Loss” 

means all losses, liabilities, damages, costs, claims, actions, proceedings, compensation, demands, fines, awards, expenses (including reasonable legal fees and disbursements), penalties and interest;

“Mini-Competition” 

means the tender process for the award of this Contract in accordance with clause 4 of the main body of the Framework Agreement;

“New Employees” 

means the new employees to be employed by the Contractor or any Sub-Contractor to provide the Relevant Services and who will be working alongside the Transferring Employees 

“Parent Company Guarantee” 

means the parent company guarantee procured by the Contractor in favour of the Authority in the form set out in Annex 10 (Parent Company Guarantee);
“Party” 

means a party to this Contract and “Parties” shall be construed accordingly;

“Performance Standards” 

means the key performance indicators which are required by the Authority as set out in Annex 1 to Schedule 3A;

“Period”
means a Period of time as identified in the Invitation to Participate in a Mini-Competition commencing on the Services Commencement Date and ending on the Termination Date or Expiry Date (as the case may be);
"Personal Data" 

means personal data as defined in the 1998 Act which is supplied to the Contractor by the Authority or obtained by the Contractor in the course of performing the Relevant Services;

“Prohibited Act” 

Means the prohibited acts defined within clause 6.2;
“Qualifying Change in Law”

means a change in law which was not foreseeable at the date on which the relevant rates/prices were submitted by the Contractor;
“Relevant Employees” 

means the employees who are subject to a Relevant Transfer or undergo a change in employer in accordance with paragraph 1.2 of Part 2 (TUPE) of Annex 6 (Employees); 

“Relevant Transfer” 

means a relevant transfer for the purposes of TUPE;

“Relevant Services” 

means all services necessary to meet and fulfil the Services Order and the terms and conditions of this Contract;

“Relief Event”   

means any of the following events:

(a) fire, explosion, lightning, storm, tempest, flood, ionising radiation (to the extent it does not constitute a Force Majeure Event), earthquakes, riot and civil commotion;

(b) failure by any statutory undertaker, utility company, local council or other like body to carry out works or provide services;

(c) any blockade or embargo which does not constitute a Force Majeure Event;

(d) any official or unofficial strike, lock-out, go-slow or other dispute generally affecting the waste disposal, waste treatment and waste transfer industries or a significant sector of them; 

(e) closure of the Contractor’s site due to the delivery in an Approved Vehicle of human remains or unexploded ammunitions; and

(f) an Emergency affecting the Contractor’s site;

unless any of the events listed in paragraphs (a) to (f) inclusive arise (directly or indirectly) as a result of any wilful act, wilful default or breach of this Contract by the Contractor;
“Request for Information” 

shall have the meaning set out in FOIA or any apparent request for information under the FOIA or the Environmental Information Regulations.

“Required Insurances” 

means the insurances listed in Annex 5 (Required Insurances);

“Retendering Information” 

means, in respect of any employee, Employee Liability Information (other than the name of the employee, who shall instead be identified by his or her staff reference number), date of birth, gender, site, department, national insurance letter (A or D), scale and point, details of involvement in the Relevant  Services, terms and conditions of employment and any applicable policies (whether contractual or discretionary), records of the employee’s sick, maternity, paternity, parental or other leave and all the pensions information as required under paragraph 1.5 of Part 3 of Annex 6;

“Returning Employees” 

means the employees assigned to the Relevant Services immediately before the Termination Date and who on the Termination Date become employed by a Future Contractor pursuant to TUPE or an offer of employment;

“Services Commencement Date”

means the date set out in the Services Order as being the date on which the Contractor is to commence the provision of the Relevant Services;
“Services Order” 

means a services order for the provision of the Relevant Services as awarded  and completed by the Authority and the Contractor in accordance with the Framework Agreement;

“Services Order Date” 

means the date of signature of the relevant Services Order by both Parties;

“Services Order Period” 

means the period for which the Relevant Services are required as set out in the Services Order;

“Services Payment” 

means the payment by the Authority to the Contractor for the provision of the Relevant Services as specified in the Services Order;

“Special Terms” 

means any special conditions identified by the Authority in respect of Relevant Services as set out in the Services Order;

“Submission” 

has the meaning given to it in the Framework Agreement;

“Sub-Contractor”

means a person to whom the Contractor sub-contracts any of its obligations under this Contract;
“Sub-Contractor Scheme” 

means a Retirement Benefits Scheme which is established or made available to Transferring Employees which is designed to be broadly comparable to the LGPS as applicable immediately prior to the Transfer Date;

“Sub-Contractor Scheme Actuary” 

means the Actuary nominated by the Sub-Contractor from time to time for the purposes of Part 3 (Pensions) of Annex 6 (Employees);

 “Termination Date” 

means the date of termination or expiry of this Contract or the date on which the Contractor ceases to provide the Relevant Services or any of them to the Authority and where such services begin to be provided to the Authority by a Future Contractor;

“Transfer Date” 

means the Services Order Date on which responsibility for provision of the Relevant Services or any of them transfers to the Contractor and any Transferring Employees become employed by the Contractor or a Sub-Contractor in accordance with this Contract;
“Transferring Employees” 

means the employees of the Authority whose contracts of employment become, by virtue of the application of TUPE or paragraph 1.2 of Part 2 (TUPE) of Annex 6 (Employees) in relation to what is done for the purposes of carrying out this Contract, contracts of employment with someone other than the Authority;

“TUPE”

means the Transfer of Undertakings (Protection of Employment) Regulations 2006;

“VAT” 

means Value Added Tax.

2 Commencement, Duration and conditions precedent
2.1 This Contract and the rights and obligations of the Parties under this Contract shall take effect on the Services Order Date and shall end on expiry of the Services Order Period or the Termination Date, whichever occurs earlier. 

2.2 This Contract is conditional upon and shall not take effect until each of the Conditions Precedent have been met (or waived in writing by the Authority).

2.3 If, by the date identified within the Service Order, any one or more of the Conditions Precedent have not been satisfied by the Contractor or have not been waived in writing by the Authority, the Authority shall be entitled to terminate this Contract forthwith by notice in writing to the Contractor and this Contract shall terminate immediately.

2.4 Where this Contract is terminated pursuant to clause 2.3 then, notwithstanding any other provision of this Contract, the Authority shall have no liability to the Contractor for any costs, expenses or losses incurred by the Contractor prior to the date of termination or incurred by the Contractor as a result of such termination.

3 services

3.1 
Provision of the Relevant Services

3.1.1 The Contractor shall provide the Relevant Services set out in the Services Order with effect from the Services Order Date in accordance with:

a) this Contract; 

b) the Authority’s Requirements and the Performance Standards as set out in the Services Order;
c) all applicable Legislation;

d) the Authority’s policies and procedures as set out in the Services Order as the same may be updated by the Authority from time to time and as notified by the Authority to the Contractor (provided that where such update consists of a change which materially and adversely affects the provision of the Relevant Services then the Authority shall progress such change through the Change Control Procedure); and

e) Good Industry Practice.

3.2 
Quality Management

The Contractor shall institute and maintain in relation to its performance of the Relevant Services a system of quality assurance and improvement to be agreed with the Authority. 
3.3 Environmental Management 

The Contractor shall work to improve the effects of the Relevant Services on the environment in a manner to be agreed with the Authority. 
4 Parent company guarantee/bond

4.1 
The Contractor shall procure the execution and delivery to the Authority on or before the Services Order Date of a Parent Company Guarantee or Bond by the Guarantor in favour of the Authority in the form set out in Annex 10 (Parent Company Guarantee) and Annex 11 (Form of Bond) to secure the due performance of the Contractor of its obligations to the Authority.
4.2 Unless and until otherwise agreed by the Parties, the form of guarantee set out in Annex 11 (Form of Bond) shall be the relevant specified form for the purposes of the Contract.
5 monitoring and information

5.1 Monitoring

5.1.1 The Contractor shall, at its own cost, keep and maintain such necessary data and information relating to the Relevant Services (including, but not limited to, the data and information required to be maintained under the Authority’s data requirements set out in Annex 2 and shall complete or provide such assistance as the Authority may reasonably require by written notice to the Contractor to enable the Authority:

a)
to complete all official returns, including, but without limitation the following:

(i) 
returns to any central government body or properly authorised agency of central government;

(ii) 
information required by the any statutory body or compliance with any statute or statutory instrument; and

 (iii) 
information required pursuant to clause 21 (Equal Opportunities and Human Rights), 

b)
to complete its management reports on the performance of the Relevant Services;

provided in each case the nature of such data and information and the format for the same has been agreed by the Parties.

5.1.2 The Contractor shall at all times during the term of this Contract allow the Authority’s Authorised Representative access on reasonable notice (and the Authority shall ensure that the Authority’s Authorised Representative complies with the Contractor’s site rules as notified to the Authority from time to time) during normal working hours (save in the case of Emergency where no notice shall be required) to any premises of the Contractor from which the Relevant Services are being provided for the purpose of:

a) monitoring and inspecting work being performed in order to provide the Relevant Services;

b) inspecting any or all records and documents in the possession custody or control or held by the Contractor in connection with the provision of the Relevant Services;

c) interviewing Contractor employees, officers, agents and any Sub-Contractors in connection with the provision of the Relevant Services; and
d) inspecting equipment, systems and procedures used by the Contractor to provide the Relevant Services.

5.2 Information

5.2.1 The Contractor shall at all times maintain separate records of the following:

a) full particulars of the costs of performing the Relevant Services;

b) a summary of any of the costs referred to in clause 5.2.1, including details of any funds held by the Contractor specifically to cover such costs, in such form and detail as the Authority may reasonably require to enable the Authority to monitor the performance by the Contractor of its obligations under this Contract;

c) a full record of all incidents relating to health, safety and security which occur during the term of this Contract and which relate to the provision of the Relevant Services;

d) a full record of all maintenance procedures carried out during the Services Order Period;

e)  any Intellectual Property Rights necessary for the provision of the Relevant Services; and

f) such other records as the Authority may reasonably require having regard to the cost to the Contractor of maintaining and providing such records.

5.2.2 The records referred to in this clause 5.2 shall be retained for a period of at least six (6) years after the Contractor’s obligations under this Contract have come to an end. 

5.2.3  All information referred to in this clause is subject to the obligations set out in clause 27 (Confidentiality).

5.2.4  After the Termination Date, the Contractor shall, at its own cost, comply with all reasonable requests by the Authority to provide information relating to this Contract.

6 Authorised Representatives

6.1 The Authority’s Authorised Representative

6.1.1 The Authority’s Authorised Representative shall be XXXXX or such other person appointed pursuant to this clause 6 (Authorised Representative). 

6.1.2 The Authority’s Authorised Representative shall liaise with and authorise instructions to the Contractor and its officers, employees, agents or Sub-Contractors in relation to all matters concerning the performance by the Contractor of its obligations under this Contract and shall determine any matters or issue any notices as may be the function of the Authority’s Authorised Representative under this Contract.

6.1.3 To the extent it is reasonably possible the Authority shall not change the identity of the Authority’s Authorised Representative without first notifying the Contractor.

6.2 The Contractor’s Authorised Representative 

6.2.1 The Contractor’s Authorised Representative shall be Head of Commissioning Sustainable Essex Integration & Waste or such other person appointed to this clause 6 (Authorised Representative).

6.2.2 The Contractor’s Authorised Representative shall have the power on behalf of the Contractor in connection with any matter relating to the performance of the Relevant Services and shall exercise the rights, functions and obligations of the Contractor under this Contract.

6.2.3 To the extent it is reasonably possible the Contractor shall not change the identity of the Contractor’s Authorised Representative without first discussing the matter with the Authority and having reasonable regard to the views of the Authority in relation to any proposed replacement.

7 ASSETS 
7.1 Subject to the Authority complying with its obligations under this Contract, the Contractor confirms that it has all the Contractor Assets necessary to implement and provide the Relevant Services in accordance with this Contract.

7.2 The Contractor shall maintain, upgrade and refresh the Contractor Assets as appropriate for the continued provision of the Relevant Services in accordance with the terms and conditions of this Contract, Good Industry Practice and any manufacturer’s recommendations.

7.3 The Contractor shall compile and maintain a complete, accurate and up to date register of the Contractor Assets, which shall include details as to their location and condition and shall make such register available to the Authority upon reasonable request. 

8 CALCULATION OF SERVICES PAYMENT

8.1 In consideration of the provision of the Relevant Services, the Authority shall pay the Services Payment to the Contractor.

8.2 The Authority shall pay any VAT on the Services Payment at the rate and in the manner prescribed by law from time to time.

8.3 The Contractor shall provide the Authority with any information reasonably requested by the Authority in relation to the amount of VAT chargeable in accordance with this clause 8.

8.4 Where any amount is calculated by reference to any sum that has or may be incurred under this Contract, the amount shall include any VAT to the extent that such VAT is not recoverable as input tax by that person (or a member of the same VAT group), whether by set-off or repayment.

9 Services Payment Terms

9.1 The Authority shall pay the Services Payment to the Contractor within thirty (30) Days of receipt of a valid invoice in accordance with the provisions of Annex 3 (Payment Mechanism).

9.2 Where the Contractor requires the payment of the Services Payment by the Authority by electronic transfer it shall complete an Electronic Purchase to Payment Form and return this to the Authority’s Authorised Representative.

9.3 If any invoice (or part thereof) referred to in clause 9.1 is disputed, the dispute shall be dealt with in accordance with the Dispute Resolution Procedure. Notwithstanding any dispute in relation to any invoice, the Authority shall pay the undisputed part of the amount shown in the relevant invoice in accordance with this clause 9.
9.4 In the event that the Contractor enters into a works sub-contract in connection with this Contract, the Contractor shall ensure that a term is included in that sub-contract that requires the Contractor to pay all sums due under the sub-contract to the Sub-Contractor within a specified period, not exceeding thirty (30) Days, from the date of receipt of a valid invoice as defined by the terms of the sub-contract.

9.5 Except as specified in clause 9.3, either Party may retain or set off any amount owed to it under any Services Order and/or this Contract that has fallen due and payable against any amount due to the other under this Contract. The Party seeking a right to set off shall notify the other as soon as reasonably practicable of any such retention or set off, and provide particulars of the reasons for so doing.

10 performance Standards and Remedies

10.1 Subject to clause 16 (Relief Events), if at any time the Contractor fails to provide the Relevant Services in accordance with the Performance Standards:
10.1.1 the Contractor shall:

a) accept an adjustment to the Services Payment in the manner specified in Annex 3 (Payment Mechanism) and Annex 1 (Service Level Agreements/Key Performance Indicators);

b) arrange such additional resources as are necessary to perform the Relevant Services in accordance with the Performance Standards as early as practicable thereafter and at no additional charge to the Authority; and

c) promptly remedy any failure to meet the Performance Standards or re-perform any non-conforming Relevant Services at no additional charge to the Authority,

11 Warranties and Representations

11.1 The Contractor warrants and represents that:

11.1.1 it has full capacity and has taken all steps and obtained all approvals to enable it to lawfully enter into and to perform each of its obligations under this Contract;

11.1.2 it is not in default in the payment of any due and payable taxes or in the filing, registration or recording of any document or under any legal or statutory obligation or requirement which default might have a material adverse effect on its business, assets or financial condition or its ability to observe or perform its obligations under this Contract;

11.1.3 in entering into this Contract it has not committed any Prohibited Act;

11.1.4 there is no proceeding pending or, to the knowledge of the Contractor, threatened challenges which may have a material adverse effect on this Contract or on the ability of the Contractor to carry out its obligations under this Contract; and 

11.1.5 the Contractor is not aware, as at the Services Order Date, of anything within the reasonable control of the Contractor or a Sub-Contractor which shall or might adversely affect the ability of the Contractor to fulfil its obligations under this Contract.

11.2 The Contractor shall be deemed to have:

11.2.1 satisfied itself as to the nature and extent of the risks assumed by it under this Contract; and

11.2.2 gathered all information necessary to perform its obligations under this Contract and other obligations assumed.

11.3 Subject to clause 16 (Relief Events), the Contractor shall not in any way be relieved from any obligation under this Contract nor shall it be entitled to claim against the Authority on grounds that any information, whether obtained from the Authority or otherwise is incorrect or insufficient (save where such information is provided by the Authority fraudulently) and shall make its own enquiries as to the accuracy and adequacy of that information.

11.4 Except as expressly stated in this Contract, all warranties, terms and conditions, whether express or implied by statute, common law or otherwise (including but not limited to fitness for purpose) are hereby excluded to the extent permitted by law.

12 Indemnity

12.1 The Contractor shall, subject to Clause 12.2 and 12.5, be responsible for and indemnify the Authority, its employees, agents and contractors on demand from and against all liability for:

12.1.1 death and personal injury;

12.1.2 loss of or damage to property (including Authority Property);

12.1.3 breach of statutory duty;

12.1.4 third party actions, proceedings, costs, claims, demands, charges and expenses brought against the Authority,
which may arise out of, or in consequence of the performance or non-performance by the Contractor of its obligations under this Contract and/or any Services Order or the presence on the Authority’s Property of the Contractor or any Sub-Contractor. 

12.1.5 
The Authority shall, in respect of any losses claimed pursuant to clause 12.1.1 to 12.1.4 seek to use its reasonable endeavours to mitigate any claims it make seek to make against the Contractor.
12.2 The Contractor shall not be responsible or be obliged to indemnify the Authority for any liability caused by:

12.2.1 the negligence or wilful misconduct of the Authority, its employees, agents or contractors or by a breach of the Authority of its obligations under this Contract; or
12.2.2 where the Contractor is acting in accordance with a written instruction of the Authority which the Contractor has previously notified the Authority would, but for this clause 12.3, result in the Contractor incurring significant liabilities under this clause 12.

12.3 In relation to any claim the Contractor shall notify and keep the Authority fully informed and consult with it about the conduct of the claim and shall have due regard to the Authority’s interests.

12.4 The Authority shall, subject to clauses 12.6 and 12.7, be responsible for and indemnify the Contractor for any death, personal injury, loss and/or damage to the Contractor’s property and/or third party actions, proceedings, costs, claims, demands, charges and expenses, in each case caused by an Approved Vehicle or the presence on the Contractor’s property of the Authority or waste collection authorities or any of their employees, agents or sub-contractors.

12.5 The Authority shall not be responsible or be obliged to indemnify the Contractor for any injury, loss, damage, costs and expense caused by the negligence or wilful misconduct of the Contractor, its employees, agents or Sub-Contractors or by a breach of the Contractor of its obligations under this Contract.

12.6 The Contractor shall use reasonable endeavours to diligently pursue any claim against the relevant third party operating the relevant Approved Vehicle prior to seeking to enforce its rights under clause 12.5.

13 employees

13.1 TUPE 

13.1.1 Where either party are of the opinion that TUPE applies to the Relevant Services the Authority shall supply to the Contractor information of the type which is listed in Part 1 of Annex 6 (Employees)

13.1.2 The Parties agree to comply and the Contractor shall procure that any Sub-Contractor complies with the provisions of Part 2 of Annex 6 (Employees).

13.2 Pensions

The Parties agree to comply with the provisions of Part 3 of Annex 6 (Employees) in relation to pensions.

13.3 Conduct of Staff 

Whilst engaged in relation to the Relevant Services the Contractor shall and shall procure that any Sub-Contractor shall comply with the Authority’s Policies relating to the conduct of staff and security arrangements. The Authority (acting reasonably) may:

13.3.1 instruct the Contractor that disciplinary action is taken against any employee of the Contractor or any Sub-Contractor involved in the provision of the Relevant Services (in accordance with the terms and conditions of employment of the employee concerned) where such employee misconducts himself or is incompetent or negligent in his duties (in which case the Authority shall co-operate with any disciplinary proceedings and shall be advised in writing of the outcome); or 

13.3.2 where the Authority has reasonable grounds for considering that the presence or conduct of an employee at any location relevant to the performance of the Relevant Services is undesirable, require the exclusion of the relevant employee from any involvement in the Relevant Services being carried out at the relevant location(s).

14 Dispute Resolution Procedure

14.1.1 Any dispute or difference arising out of or in connection with this Contract (whether such disputes are in contract or tort or arise out of or under any rule of common law or equity or under any statute) shall be resolved pursuant to this clause.

14.1.2 The Parties shall each use reasonable endeavours to resolve a Dispute by means of prompt, bona fide discussion at a managerial level appropriate to the Dispute in question. 

14.1.3 In the event that a Dispute is not resolved within fourteen (14) Days of it having been referred to a managerial level for discussion then either Party may refer it to a director or equivalent officer of each Party for resolution and the same shall meet for discussion within fourteen (14) Days thereafter or such longer period as the Parties may agree. 

14.1.4 If the Dispute is not resolved within twenty (20) Days of escalation of the dispute in accordance with clauses 14.1.1 to 14.1.4   the Parties shall refer the Dispute to mediation in accordance with the CEDR Model Mediation Procedure.

14.1.5 If the Parties cannot agree on a mediator, the Parties shall appoint a mediator nominated by CEDR. 

14.1.6 The Parties shall use their reasonable endeavours to conclude the mediation within forty (40) Days of referral of the dispute to mediation.

14.1.7 If 

a) either Party is dissatisfied with or otherwise wishes to challenge the mediator’s decision; or

b) both Parties agree,
then either Party may, within fifteen (15) Days of the conclusion of the mediation, notify the other Party of its intention to refer the dispute to litigation and for such purposes the Parties agree that the Courts shall have exclusive jurisdiction in relation to all matters in respect of this Contract.

14.1.8 Where any Dispute is referred to litigation pursuant to clause 14.1.7  the Courts shall have full power to disregard, open-up, review and/or revise any opinion, certificate, Services Order, determination or decision of whatever nature given or made under this Contract, to vary or cancel the recommendations of the mediator and, where appropriate, to order financial compensation to be paid by one Party to the other.

14.1.9 The Parties shall continue to comply with, observe and perform all their obligations hereunder regardless of the nature of the Dispute and notwithstanding the referral of the Dispute for resolution under this clause and shall give effect forthwith to every recommendation of the mediator and the Courts delivered under this clause.

15 Termination

15.1 Contractor Default
15.1.1 Subject to clause 15.1.2 , if a Contractor Default has occurred and the Authority wishes to terminate all or part of this Contract it must serve a termination notice on the Contractor.

15.1.2 If the Contractor Default which has occurred is an Insolvency Event or an event that falls within limb (d) of the definition of Contractor Default, the Authority may in its sole discretion give notice terminating this Contract whereupon this Contract shall terminate with immediate effect.

15.1.3 The termination notice must specify:
a) the type and nature of Contractor Default that has occurred, giving reasonable details; and

b) that in the case of a Contractor Default falling within limbs (b) and (f) of the definition of Contractor Default this Contract and/or any specific Services Order shall terminate on the day falling sixty (60) Days after the date the Contractor receives the notice, unless the Contractor puts forward an acceptable rectification programme within twenty (20) Days or rectifies the breach within thirty (30) Days of receipt of the notice; or

c) 
that in the case of a Contractor Default (not being limbs (b), (d) and (f))  the termination date. 
15.1.4 If the Contractor rectifies the Contractor Default within the time period specified in the termination notice or implements the rectification programme, if applicable, in accordance with its terms, the termination notice will be deemed to be revoked and this Contract shall continue.

15.1.5 If the Contractor fails to rectify the Contractor Default within the time period specified in the termination notice or fails to implement the rectification programme, if applicable, in accordance with its terms the Authority may give notice stating that the Contract will terminate on the date falling seven (7) Days after the date of receipt of the notice.

15.2 Authority Default
15.2.1 If an Authority Default has occurred and the Contractor wishes to terminate this Contract, it must serve a termination notice on the Authority within thirty (30) Days of becoming aware of the Authority Default.

15.2.2 The termination notice referred to in clause 15.2.1  shall specify the type of Authority Default which has occurred entitling the Contractor to terminate.

15.2.3 This Contract shall terminate on the Day falling thirty (30) Days after the date on which the Authority receives the termination notice, unless the Authority rectifies the Authority Default within twenty (20) Days of receipt of such termination notice.

15.3 Voluntary termination 
15.3.1 The Authority may terminate this Contract at any time on or before the Expiry Date by complying with this clause 15.3 .

15.3.2 If the Authority wishes to terminate this Contract under this clause 15.3  it shall give notice to the Contractor stating that the Authority is terminating this Contract  under this clause 15.3  and that this Contract  will terminate on the date falling thirty (30) Days after the date on which the Contractor receives such notice.

15.3.3 This Contract will terminate on the date falling thirty (30) Days after the date of receipt of the notice referred to in clause 15.3.2 .
15.4 Consequences of Expiry or Termination

15.4.1 The Contractor and the Authority shall each carry out their respective responsibilities in accordance with this Contract until the Expiry Date or earlier termination in accordance with this Contract.

15.4.2 On termination or expiry of this Contract, neither Party shall have any further obligations or rights with respect to the other Party provided that termination of this Contract shall not affect the continuing rights and obligations of the Parties under clauses 14 (Dispute Resolution Procedure), 22 (Data Protection), 23 (Freedom of Information), 26 (Publicity),  27 (Confidentiality), 29 (Assignment and Sub-Contracting) and 40 (Law and Jurisdiction) or under any other provision of this Contract that is expressed to survive termination or is required to give effect to such termination or the consequences of such termination.

16 Relief Events

16.1 If and to the extent that a Relief Event adversely affects the ability of the Contractor to provide the Relevant Services in accordance with the Performance Standards and the terms of this Contract, the Contractor is entitled to apply for relief in accordance with clause 16.2 .

16.2 To obtain relief, the Contractor must:

16.2.1      as soon as practicable, and in any event within fourteen (14) Days after it became aware that the Relief Event has caused or is likely to cause delay and/or adversely affect the ability of the Contractor to perform its obligations, give to the Authority a notice of its claim for relief from its obligations under this Contract, including details of the nature of the Relief Event, the date of occurrence and its likely duration;

16.2.2      within fourteen (14) Days of receipt by the Authority of the notice referred to in clause 16.2.1, give full details of the relief claimed; and 

16.2.3     demonstrate to the reasonable satisfaction of the Authority     that:

a) 
the Contractor could not reasonably have foreseen the occurrence or consequences of the relevant Relief Event and could not have avoided such occurrence or consequences by steps which they might reasonably be expected to have taken, without incurring additional expenditure;

b) 
the Relief Event directly caused or substantially contributed to the need for relief from obligations under this Contract;

c) 
the relief from the obligations under this Contract claimed could not reasonably be expected to be mitigated or recovered by the Contractor acting in accordance with Good Industry Practice, without incurring additional expenditure; and

d) 
the Contractor is using reasonable endeavours to perform its obligations under this Contract.

16.3 In the event that the Contractor has complied with its obligations under clause 16.2. the Authority shall not be entitled to exercise its rights to terminate this Contract under clause 15 and shall give such other relief as has been requested by the Contractor.

16.4 In the event that information required by clause 16.2 is provided after the dates referred to in that clause, then the Contractor shall not be entitled to any relief in respect of the period for which the information is delayed.

16.5 The Contractor shall notify the Authority if at any time it receives or becomes aware of any relevant further information relating to the Relief Event, giving details of that information to the extent that such information is new or renders information previously submitted materially inaccurate or misleading.

16.6 If the Parties cannot agree the extent of the relief required, or the Authority disagrees that a Relief Event has occurred or that the Contractor is entitled to relief from its obligations under this Contract, the Parties or either of them shall refer the matter to the Dispute Resolution Procedure.

17 Force Majeure

17.1 On the occurrence of a Force Majeure Event, the affected Party shall notify the other Party as soon as practicable. The notification shall include details of the Force Majeure Event, including evidence of its effect on the obligations of the affected Party and any action proposed to mitigate its effect.

17.2 As soon as practicable following such notification, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and facilitate the continued performance of this Contract.

17.3 If no such terms are agreed on or before the date falling sixty (60) Days after the date of the commencement of the Force Majeure Event and such Force Majeure Event is continuing or its consequence remains such that the affected Party is unable to comply with its obligations under this Contract for a period of more than ninety (90) Days, then either Party may terminate this Contract by giving twenty (20) Days written notice to the other Party.

17.4 The affected Party shall notify the other Party as soon as practicable after the Force Majeure Event ceases or no longer causes the affected Party to be unable to comply with its obligations under this Contract. Following such notification this Contract shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event.

17.5 Neither Party shall be entitled to bring a claim for a breach of obligations under this Contract and/or any specific Services Order by the other Party, or incur any liability to the other Party for any losses or damages incurred by that other Party to the extent that a Force Majeure Event occurs and the Party is prevented from carrying out obligations by that Force Majeure Event.

18 Insurance

18.1 Requirement for Insurance

18.1.1 The Contractor shall during the Services Order Period take out and maintain or procure the maintenance of the Required Insurances which must be valid across Europe.

18.1.2 The Authority may require the Contractor to note the Authority’s interest on the Required Insurances. . 

18.1.3 The Contractor shall provide to the Authority evidence on request of all insurance policies required under this clause. 
18.1.4 If the Contractor is in breach of this clause, the Authority may pay any premia required to keep such Required Insurance in force or itself procure such insurance and may in either case recover such amounts from the Contractor on written demand.

18.1.5 The Contractor shall give the Authority notification within thirty (30) Days after any claim which exceeds fifty thousand pounds (£50,000) on any of the Required Insurance policies referred to in this clause accompanied by full details of the incident giving rise to the claim. 

18.1.6 Failure to comply with the insurance provisions of this Contract shall not limit or relieve the Contractor of its liabilities and obligations under this Contract.

18.1.7 The Contractor shall inform the Authority of any material changes in the Required Insurances pursuant to this clause.

18.1.8 The insurance premiums in respect of the Required Insurances shall be the responsibility of the Contractor.

19 Health and Safety

19.1 The Contractor and all persons (including any Sub Contractors) employed by it shall throughout the Services Order Period comply fully with the requirements of the Health and Safety at Work Etc. Act 1974, and any other acts, regulations and approved codes of practice relating to the health and safety of employees and others who may be affected by the Contractor’s work activities pursuant to this Contract.

19.2 The Contractor shall provide to the Authority’s Authorised Representative any information relating to the Contractor’s compliance with clause 19.1 that the Authority may reasonably request at any time.

19.3 The Authority’s Authorised Representative shall be permitted to access at any reasonable time any site where the Contractor is undertaking any Relevant Services under this Contract for the purpose of carrying out an inspection of health, safety and welfare standards. The Contractor shall fully co-operate with the reasonable requests of the Authority’s health and safety adviser and shall provide access to all areas of the Relevant Services, health and safety documentation, welfare facilities, accident records, training records and certificates, equipment inspection records, statutory registers and notices, plant and equipment for the purposes of inspection provided such relates to the Relevant Services. The Authority’s health and safety adviser shall be empowered to take any photographs, measurements, samples, copies of health and safety related documents etc. which he deems necessary to determine the Contractor’s compliance with health and safety legislation and best practice and as evidence of any non compliance.

19.4 The Contractor shall provide to the Authority’s Authorised Representative, within seven (7) Days of receipt, copies of any communication concerning the health, safety, welfare, environmental or fire safety standards relevant to the Relevant Services, which the Contractor receives from any statutory body.

20 limit of liability
20.1 Subject to clauses 20.3, 20.4 and 20.5, the Contractor’s total liability under or in connection with this Contract shall be limited to the Contractor’s Liability Cap.

20.2 The limitation of liability in clause 20.1 shall not apply to liability arising from or in connection with a claim:

20.2.1 In respect of death and personal injury;

20.2.2 In respect of damage to property;

20.2.3 In respect of deliberate and wilful breach of this Contract;

20.2.4 In respect of fraud (including Prohibited Acts) by the Contractor; or

20.2.5 In circumstances where the Contractor has abandoned the Relevant Services without due cause.

20.3 The limitation of liability in clause 20.2  shall not apply to payments made by the Contractor to the extent corresponding payments are received by the Contractor pursuant to the Required Insurances.

20.4 In any Contract Year the Contractor’s total liability pursuant to the Performance Standards during such Contract Year shall be limited to twenty five per cent (25%) of the annual value of the relevant Services Order in such Contract Year. For the avoidance of doubt, liability under the Performance Standards shall count towards the Contractor’s Liability Cap.

21 Equal Opportunities and Human Rights

21.1 In the performance of the Relevant Services and in its dealings with service users, Authority employees and members of the general public, the Contractor shall comply and shall ensure that its employees, agents and Sub-Contractors comply with:

21.1.1 the Human Rights Act 1998 as if the Contractor were a public body as defined in the Human Rights Act 1998;

21.1.2 all legislation, official guidance and codes of practice relating to equal opportunities, including but without limitation relating to disability discrimination, sex discrimination and race relations and shall in particular comply with the provisions set out in Annex 7; and

21.1.3 the Authority’s equal opportunities policies and procedures as may be adopted and amended from time to time and as notified to the Contractor (provided that where such amendment consists of a change which materially and adversely affects the provision of the Relevant Services then the Authority shall progress such change through the Change Control Procedure).

21.2 The Contractor shall inform the Authority’s Authorised Representative as soon as the Contractor becomes aware of any legal proceedings or complaint brought or likely to be brought against the Contractor under the legislation referred to in clause 21.1.

21.3 Where any investigation is conducted or proceedings are brought under the legislation referred to in clause 21.1 arising directly or indirectly out of the provision of the Relevant Services or any other action by the Contractor or its employees, agents or Sub-Contractors, the Authority shall be entitled to recover from the Contractor the full cost it may have incurred in such investigation or proceedings and such other financial redress to cover any payment the Authority may have been ordered or required to pay to a third party.
21.4 The Contractor shall provide such information as the Authority may reasonably request for the purpose of assessing the Contractor’s compliance with this clause.

22 DATA PROTECTION

22.1 The Contractor shall comply with its obligations under the 1998 Act and the Computer Misuse Act 1990 insofar as performance of this Contract gives rise to obligations under those Acts.

22.2 Notwithstanding the general obligation in clause 22.1, where it is processing personal data (as defined by the 1998 Act) as a data processor for the Authority (as defined by the 1998 Act) the Contractor shall ensure that it has in place appropriate technical and organisational measures to ensure the security of the personal data (and to guard against unauthorised or unlawful processing of the personal data and against accidental loss or destruction of, or damage to, the personal data), as required under the Seventh Data Protection Principle in Schedule 1 to the 1998 Act to: 

22.2.1 provide the Authority with such information as the Authority may reasonably require to satisfy itself that the Contractor is complying with its obligations under the 1998 Act;

22.2.2 promptly notify the Authority of any breach of the security measures required to be put in place pursuant to clause 22.2; and

22.2.3 ensure that it does nothing knowingly or negligently which places the Authority in breach of the Authority’s obligations under the 1998 Act.

23 FREEDOM OF INFORMATION

23.1 The Contractor acknowledges that the Authority is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and cooperate with the Authority (at the Contractor’s expense) to enable the Authority to comply with these Information disclosure requirements. 

23.2 The Contractor shall and shall procure that its Sub-Contractors shall: 

23.2.1 transfer the Request for Information to the Authority as soon as practicable after receipt and in any event within two (2) Days of receiving a Request for Information;

23.2.2 provide the Authority with a copy of all Information in its possession or power in the form that the Authority requires within five (5)  Days (or such other period as the Authority may specify) of the Authority requesting that Information; and

23.2.3 provide all necessary assistance as reasonably requested by the Authority to enable the Authority to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations.

23.3 The Authority shall be responsible for determining at its absolute discretion whether the Commercially Sensitive Information and/or any other Information: 

23.3.1 is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations; or
23.3.2 is to be disclosed in response to a Request for Information.
23.4 The Contractor shall not respond directly to a Request for Information unless expressly authorised to do so by the Authority. 

23.5 The Contractor acknowledges that the Authority may, acting in accordance with the Department for Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the Freedom of Information Act 2000, be obliged under the FOIA or the Environmental Information Regulations to disclose Information:-

23.5.1 without consulting with the Contractor; or

23.5.2 following consultation with the Contractor and having taken its views into account.

23.6 The Contractor shall ensure that all Information produced in the course of this Contract or relating to this Contract is retained for disclosure and shall permit the Authority to inspect such records as requested from time to time. 

23.7 The Contractor acknowledges that any lists or schedules provided by it outlining Confidential Information are of indicative value only and that the Authority may nevertheless be obliged to disclose Confidential Information in accordance with this clause 23.

24 Intellectual Property

24.1 Subject to clause 24.3, the Contractor shall make available to the Authority (and shall grant an irrevocable, royalty free, non-exclusive licence to the Authority to use with the right to transfer and  assign the right to use and, with the right to grant sub-licences) any documentation produced by the Contractor for the Authority during the Services Order Period and reports submitted under the terms of this Contract that might reasonably be required by the Authority unless otherwise expressly agreed or approved by the Authority’s Authorised Representative in writing. 

24.2 Any Intellectual Property Rights and title in any documentation produced for and on behalf of the Contractor for the Authority during the Services Order Period in respect of the integration and interface of the Contractor’s systems with the Authority’s data management system shall vest in the Authority unless otherwise expressly agreed or approved by the Authority’s Authorised Representative. The Authority hereby grants to the Contractor from the Services Order Date for the duration of the Services Order Period a non-exclusive, non-transferable licence to use for the sole purpose of providing the Relevant Services, such documentation provided.
24.3 Such materials shall not be used, reproduced or disseminated for any other purposes without the prior written permission of the Authority’s Authorised Representative.

25 Information and Communications Technology

25.1 Authority Software 


The Authority hereby grants to the Contractor from the Services Order Date a non-exclusive, non-transferable licence to use the Authority Software (and related technical, user and other documentation) for the sole purpose of providing the Relevant Services.

25.2 Termination of software licences 

The licence granted under this clause shall terminate immediately on expiry of the Services Order Period or the Termination Date (whichever is the earlier).
26 PUBLICITY

Except with the prior written consent of the other Party, which shall not be unreasonably withheld or delayed, neither Party shall make any press announcement or publicise this Contract or the Relevant Services in any way.

27 CONFIDENTIALITY

27.1 Subject to clause 27.2, the Parties shall, and shall use reasonable endeavours to ensure that their employees, agents and Sub-Contractors, keep confidential all Confidential Information and documents received by them in connection with and all matters relating to the Relevant Services and this Contract.

27.2 Clause 27.1 shall not apply to:

27.2.1 any disclosure of information that is reasonably required by any person engaged in the performance of their obligations under this Contract for the performance of their obligations;

27.2.2 any matter which a party can demonstrate is already generally available and in the public domain otherwise than as a result of a breach of this clause 27 (Confidentiality);

27.2.3 any disclosure which is required by Legislation or by an order of a court of competent jurisdiction, any parliamentary obligation or the rules of any stock exchange or governmental or regulatory board having the force of law;

27.2.4 any disclosure of information which is already lawfully in the possession of the receiving party, prior to its disclosure by the disclosing party;

27.2.5 any disclosure by the Authority of information as may be reasonably required for the purpose of conducting a due diligence exercise to any proposed new contractor or its advisers should the Authority decide to re-tender this Contract;

27.2.6 any registration or recording of any consent, licence or approval and any property registration required;

27.2.7 any disclosure of information by the Authority to any other department, office or agency of the Government or their respective advisors for the purpose of the examination and certification of the Authority’s accounts or any examination or investigation; or
27.2.8 compliance with the FOIA and/or the Environmental Information Regulations 2004.

27.3 Where disclosure is permitted under clauses 27.2.1, 27.2.5  and/or 27.2.7, the party providing the information shall procure that the recipient of the information shall be subject to the same obligation of confidentiality as that contained in this Contract.

27.4 The Contractor shall not make use of this Contract or any Confidential Information issued or provided by or on behalf of the Authority in connection with this Contract otherwise than for the purposes of this Contract except with the written consent of the Authority.

28 CONFLICT OF INTEREST

If either Party becomes aware of any possible conflict of interest which may arise between the interests of the Authority and the Contractor, the Party becoming aware of such information shall as soon as reasonably possible notify the other Party and the Parties shall discuss the potential conflict and both Parties shall use all reasonable endeavours to find ways to eliminate or minimise the risk of such a conflict of interest arising and both Parties shall take such steps as may be agreed to remove or avoid the cause of such conflict of interest. 
29 ASSIGNMENT AND SUB-CONTRACTING

29.1 Subject to any express provision of this Contract, the Contractor shall not without the prior written consent of the Authority, assign all or any benefit, right or interest under this Contract or sub-contract any of the Relevant Services. 
29.2 Notwithstanding clause 29.1, the Contractor shall, subject to the prior written consent of the Authority (such consent not to be unreasonably withheld or delayed) be entitled to assign, novate or otherwise dispose of its rights and obligations under this Contract to any Affiliate.
29.3 Notwithstanding any sub-contracting permitted under this Contract, the Contractor shall remain responsible for the acts and omissions of its Sub-Contractors as though they were its own.

29.4 The Authority shall be entitled to:

29.4.1 assign, novate or otherwise dispose of its rights and obligations under this Contract either in whole or part to any contracting authority (as defined in Regulation 3(1) of the Public Contracts Regulations 2006); or

29.4.2 transfer, assign or novate its rights and obligations where required by law and only to a body assuming the whole or part of the Authority’s business. 
30 Audit

The Contractor shall at all reasonable times (including following termination for whatever reason of this Contract) afford to or procure for any auditor (including any auditor carrying out functions under the Audit Commission Act 1998 or the 1999 Act) conducting an internal audit or an external audit, inspection or to or for the Authority’s Authorised Representative (or its nominee) access to any records, information and data in the possession or control of the Contractor which in any way relate to or are or have been used in connection with the performance of the Relevant Services including (but without limitation) Authority Data and information stored on a computer system operated by the Contractor and shall include permission to copy and remove any copies and remove the originals of such documents.

31 complaints 

The Contractor shall comply with the Authority's Customer Complaints Policy Document as set out at Annex 12.

32 ENTIRE AGREEMENT

The Parties acknowledge that this Contract sets forth the entire agreement between them with respect to the provision of the Relevant Services and supersedes and replaces all prior communications, drafts, representations, warranties, stipulations, undertakings and agreements of whatsoever nature, whether oral or written, between the Parties.

33 NO PARTNERSHIP OR AGENCY

33.1 Nothing in this Contract shall be construed as a legal partnership (within the meaning of the Partnership Act 1890) or as a contract of employment between the Authority and the Contractor.

33.2 Save as expressly provided otherwise in this Contract, the Contractor shall not be, or be deemed to be, an agent of the Authority and the Contractor shall not hold itself out as having authority or power to bind the Authority in any way.

34 NO WAIVER

34.1 Failure by either Party at any time or for any period to enforce any one or more of the provisions of this Contract or to require performance by the other Party of any of the provisions of this Contract shall not:

34.1.1 constitute or be construed as a waiver of any such provision or of the right at any time subsequently to enforce all terms and conditions of this Contract; nor

34.1.2 affect the validity of this Contract or any part thereof or the right of the Parties to enforce any provision in accordance with its terms.

34.2 No waiver of any of the provisions of this Contract shall be effective unless it is expressed to be a waiver in writing and communicated in accordance with clause 38 (Notices).

35 SEVERANCE

35.1 Each provision of this Contract is severable and distinct from the others and the Parties intend that every such provision shall be and remain valid and enforceable to the fullest extent permitted by law.

35.2 If any provision of this Contract is or at any time becomes to any extent invalid, illegal or unenforceable under any enactment or rule of law, it shall to that extent be deemed not to form part of this Contract but (except to the extent in the case of that provision) it and all other provisions of this Contract shall continue in full force and effect and their validity, legality and enforceability shall not be thereby affected or impaired, provided that the operation of this Contract would not negate the commercial intent and purpose of the Parties under this Contract.

35.3 If any provision of this Contract is illegal or unenforceable as a result of any time period being stated to endure for a period in excess of that permitted by a regulatory Authority, that provision shall take effect within a time period that is acceptable to the relevant regulatory authorities subject to it not negating the commercial intent of the Parties under this Contract.

36 CHANGE CONTROL PROCEDURE

36.1 Either Party may request a change to the Relevant Services in accordance with the Change Control Procedure.

37 variation

37.1 This Contract can only be varied or amended provided that such variation or amendment is agreed in writing by the Authority’s Authorised Representative and by the Contractor’s Authorised Representative or such other authorised signatory in accordance with paragraph 3 of the Change Control Procedure.

38 NOTICES

38.1 Any notice required by this Contract to be given by either Party to the other shall be in writing and shall be served personally, by fax or by sending the same by registered post or recorded delivery to the following:

	
	Contractor
	Authority

	Address:
	XXXXXXX 
	Essex County Council

County Hall

Chelmsford

Essex CM1 1QH

	For the attention of:
	XXXXXXXXX

	Head of Commissioning Sustainable Essex Integration & Waste 

	E-mail:
	XXXXXXXXXXXXX
	Jason.searles@ essex.gov.uk  


38.2 Any notice served personally will be deemed to have been served on the day of delivery, any notice sent by post will be deemed to have been served forty eight (48) hours after it was posted and any notice sent by fax will be deemed to have been served twenty four (24) hours after it was despatched.

39 CONTRACTS (rIGHTS OF THIRD PARTIES) ACT 1999
The Parties agree that this Contract (other than statutory obligations in respect of TUPE), which shall be enforceable by any Future Contractor) shall not be enforceable by any third party pursuant to the Contracts (Rights of Third Parties) Act 1999 and any rights contained therein are excluded.

40 LAW AND JURISDICTION

This Contract shall be governed by the laws of England and Wales and the exclusive jurisdiction of the courts of England and Wales.

41 QUALIFYING CHANGE IN LAW
41.1 If a Qualifying Change in Law occurs or is shortly to occur, then either Party may write to the other to express an opinion on its likely effects, giving details of its opinion of:

(i)
any necessary change in the Relevant Services;

(ii)
whether any changes are required to this Contract to deal with the Qualifying Change in Law;

(iii)
whether relief from compliance with obligations is required during the implementation of any relevant Qualifying Change in Law; and
(iv)
any increase in costs or loss of revenue that will result from the relevant Qualifying Change in Law; 

in each case giving in full detail the procedure for implementing the change in the Relevant Services. Responsibility for the costs of implementation (and any resulting variation to the Services Payment) shall be dealt with in accordance with Annex 4.

(b)
As soon as practicable after receipt of any notice from either Party under clause 41.1, the Parties shall discuss and agree the issues referred to in clause 41.1 and any ways in which the Contractor can mitigate the effect of the Qualifying Change in Law, including:

(i)
providing evidence that the Contractor has used reasonable endeavours (including, where practicable, the use of competitive quotes) to oblige its Sub-Contractors to minimise any increase in costs and maximise any reduction in costs;

(ii)
demonstrating how any expenditure to be incurred or avoided is being measured in a cost effective manner, including showing that when such expenditure is incurred or would have been incurred, foreseeable Qualifying Changes in Law at that time have been taken into account by the Contractor; and
(iii)
giving evidence as to how the Qualifying Change in Law has affected prices charged by any similar businesses 

(c)
Any compensation payable under this clause 41 by means of an adjustment to or reduction in the Services Payment shall be calculated in accordance with the provisions of Annex 4 and on the basis of putting the Contractor in a no better no worse position than the Contractor would have been in but for the Qualifying Change in Law.

42 liquidated damages

42.1 The Contractor hereby acknowledges that the terms, conditions and amounts set out in Annex 1 (Service Level Agreements/Key Performance Indicators) are a genuine pre-estimate of the loss which the Authority will suffer as a result of a failure to achieve the Performance Standards and do not constitute a penalty.
42.2 In the event that the provisions in this clause 42 and Annex 1 (Service Level Agreements/Key Performance Indicators) are held to be void, invalid or unenforceable as a result of a challenge by the Contractor, the Contractor agrees to pay the Authority all Losses and costs suffered and/or incurred by the Authority due to the circumstances giving rise to the liability to pay the amounts set out in Annex 1 (Service Level Agreements/Key Performance Indicators) (had they been enforceable) but subject to the maximum amount which would have been payable had those amounts been enforceable and subject to the Authority having used reasonable endeavours to mitigate such Losses and costs suffered and/or incurred.

schedule 3B

Special Terms (Part 1)

Disposal only
Core Terms" \l 9 \* MERGEFORMAT 

1
In this Schedule 3B, all phrases and expressions shall have the meanings given to them in the core terms and conditions set out in Schedule 3A of this Contract.

2
The Contractor agrees to accept Municipal Waste delivered to the Contractor’s site in an Approved Vehicle.
SCHEDULE 3B – NOT USED
schedule 3B

Special Terms (Part 3) 
Transfer and Disposal 
Core Terms" \l 9 \* MERGEFORMAT 

1
In this Schedule 3B, all phrases and expressions shall have the meanings given to them in the core terms and conditions set out in Schedule 3A of this Contract.

2
The Contractor agrees to accept Municipal Waste delivered to the Contractor’s site in an Approved Vehicle.

3
The Contractor shall not be entitled to apply indexation to any proportion of his rates.
schedule 3B – NOT USED
Special Terms (Part 4)
schedule 3B – not used
annex 1 to schedule 3a
Service Level Agreements/Key Performance Indicators
Part 1 – Service Level Agreements

	SLA
	Required Performance Level
	Service Deduction Application
	Monitoring Mechanism
	Service Deductions

	1
	Site operational as per Services Order 
(pre-agreed contingency)
	Site operationally closed and unavailable to accept waste (unplanned unavailability) in accordance with the Services Order. Where there is pre-agreed contingency tipping arrangements being provided as an alternative by the Contractor
	KPI 1
	Facility unavailable to accept waste in excess of 3 hours each month thereafter the following credits will apply to subsequent hours:
- First Hour or part thereof= £300 
- Additional hours in the same day = £200 
- Each additional day or part thereof = £2,500
(Exceptions - Situations where site closure or restricted inputs have been agreed in advance by the Authority)

	2
	Site operational as per Services Order
(no Pre-agreed contingency)
	Site operationally closed and unavailable to accept waste (unplanned unavailability) in accordance with the Services Order. Where there is no pre-agreed contingency tipping arrangements being provided as an alternative by the Contractor.
	KPI 1
	In addition to any deductions in relation to SLA 1
Per week or single occasion (whichever is greater) = £7,500

Exceptions - Situations where site closure or restricted inputs have been agreed in advance by the Partnership.

	3
	Notification of any major incident or site closure within a maximum of 1 hour of the incident occurring
	Failure to notify (immediate verbal report & in writing within 1 hour) The Authority of a facility being closed or unavailable to accept waste.
	KPI 2
	Thereafter for each 15 minute time period = £100 or an accumulation of 1 hour in any four week period = £400

	4
	Maximum 30 minute Approved Vehicle turn round time from arrival at weighbridge to departure from site.   (Note: does not apply to bulkers / road trains / wagon & drag.)
Note: Excessive wait times to weighbridge will be monitored and will be subject to an improvement plan. 
	Failure to meet 30 minute Approved Vehicle turn round time from arrival at weighbridge to departure from site.
	KPI 3
	Each Approved Vehicle exceeding the SLA Target time by 20 minutes = £100
Each Approved Vehicle exceeding the SLA Target time by 30 minutes = £150
Accumulated delays between 10 - 20 mins within any month = £150 per 30 mins

	5
	All data to be supplied in accordance with the Contract, (clause 43.3 & 43.8) within the stated timescales and minimum 99% accuracy levels.
	Failure to provide data in compliance with the requirement detailed in the Contract. 
Accuracy of the data supplied on initial receipt is less than 98%.
	KPI 4
	Timely data provision - For each working day delay after the specified deadline = £200 (deduction applies per day to all late tickets not per ticket).  Any deductions under this KPI will be limited to a maximum of £1000 for each calendar month.

Data Accuracy - For every 1 % below the 98% tolerance = £100 up to a total of £500 per month for each occasion



	6
	Conduct as a minimum; an annual 'Outcome of Treatment' report with the information contained in the report being based on guidance issued by a recognised industry body (Environment Agency) or industry best practice for reporting the mass or BMW reduction during waste pre-treatment.
	Failure to provide an 'Outcome of Treatment Report' in the agreed format together with any supporting test results as defined in the Contract or Services Order(s) within the required timescales. 
	KPI 5
	For each working day after the agreed timescale has expired = £50 up to a total of £3,500     

	7
	Technical performance levels indicated in the Contract or Services Order must be adhered to.
	Failure to maintain technical performance levels indicated in the tender as per 'Outcome of Treatment' results.
	KPI 5
	The Authority will apply a Service Deduction equivalent to any additional cost incurred through Landfill Tax The Authority. This will be capped to the actual Landfill Tax rate for each year and a landfill allowance rate capped at £80 per tonne

	8
	Prevent the build up of mud or other residues on Approved Vehicles. Where build up of such residues occur, facilities must remove such residues prior to the Approved Vehicle(s) leaving the facility.
	Failure to take sufficient and timely actions to remove the build up of mud or other residues on vehicles prior to their leaving the facility and/or failure to prevent excessive deposit of material on the highway by all Approved Vehicles leaving the facility. 
	KPI 6
	Per incident recorded on the contract monitoring report, or reported and supported by evidence, from a 3rd party = £500

	9
	Notification of any potential claim to either the Contractor, The Authority or a 3rd party engaged in delivering the services under the Contract within 24 hours of the incident occurring
	Failure to provide The authority of the incident(s) within the agreed timescale
	KPI 13
	£500 per instance

	10
	All claims for damages to be resolved within 90 days
	Information Purposes only
	KPI 13
	Not applicable

	11
	Notification of all RIDDOR Health & Safety accidents or incidents within 24 hours of incident; along with operational impact assessment for activities linked to the delivery of the Services.
	Information Purposes only
	KPI 7
	Not applicable

	12
	Notification of all PPC / WML (Environmental Permit) related incidents resulting in pollution or other negative impact on the environment or enforcement action taken by the Environment Agency; within 24 hours of incident; along with operational impact assessment for activities linked to the delivery of services.
	Information Purposes only
	KPI 8
	Not applicable

	13
	Notification of Approved Vehicles (including personnel on board) not complying with Site Safety Rule (or equivalent) whilst on site within 24 hours.
	Information Purposes only
	KPI 9
	Not applicable

	
	
	
	
	

	
	Assumptions
	
	
	

	
	Where the reporting of individual incidents is necessary to ensure safe, efficient and effective operations a verbal / email report will be made to the Authority at the time, or as soon as practicable after the incident, to allow timely action to be taken by The Authority to avoid further incidents.

	
	The applications of Service deductions are at the discretion of the Authority.

	
	A month equates to a calendar month. It is assumed that baseline measurements will reset the first of each month unless otherwise specified.

	
	Service Deductions will only apply to a maximum of 25% of the Services Order value. Service Deductions will not apply during the period in which a Relief Event and/or Force Majeure Event is subsisting.

	
	The above Service Level Agreements maybe apply in full or in part. These will be defined in each of the Services Orders issued

	
	
	
	
	


Part 2 - KPI Requirements
	KPI
	Description
	Measurement
	Frequency

	1
	Facility availability
	Number of hours / days per calendar month site is unable to accept waste 
	Monthly

	2
	Incident notification
	Timescale in which the Authority was notified of an incident
	Monthly

	3
	Approved Vehicle turn around time
	Number of Approved Vehicles failing to achieve target turn round. 
	Monthly

	4
	Data submissions
	Receipt of required data in specified timescales and accuracy levels
	Monthly

	5
	 NOT USED
	
	

	6
	Excess residue
	Incident reports on residue on Approved Vehicles and highways
	Monthly

	7
	Health and Safety record
	Notification of all Health & Safety incidents
	As required

	8
	PPC/EP record
	Notification of all PPC/EP incidents
	As required

	9
	Non H&S compliance
	Incident notification of Approved Vehicles and their crew not adhering to H&S/site  regulations
	As required

	10
	Rejected loads
	Details of all Approved Vehicles arriving on site where the waste consignment is rejected including reasons for rejecting.
	Monthly

	11
	Damaged vehicles
	Comprehensive details on all Authority Approved Vehicles damaged
	Monthly

	12
	Overweight vehicles
	Details of each received Approved Vehicles which is overweight
	Monthly

	13
	General incident report
	Details of any incident relating to the delivery of services not referred to in any other KPI
	Monthly


annex 2 to schedule 3a
Management Information Requirements
Management Information
	Report
	Description
	Source of Information 
	Details
	Format 
	Frequency

	 
	 
	 
	 
	 
	 

	Tonnage(s)
	Tonnage based data for all waste movements connected with the Contract. Municipal Waste received for disposal, treatment & transfer.  Materials separated for recycling, recovery or reuse with the tonnage recorded at the MRF or end reprocessing facility.  Final disposal of waste following treatment (residual waste).       
	Weighbridge record
	Approved Vehicles Weight in Tonnes
 (Gross, Net & Tare)
	Electronic 
	Daily

	
	
	
	Date & Arrival & Departure Times
	
	

	
	
	
	Vehicle Registration Number
	
	

	
	
	
	Approved Vehicle (Yes or No)
	
	

	
	
	
	Waste Type
	
	

	
	
	
	EU Waste Code
	
	

	
	
	
	Origin of Waste  (District or RCHW)
	
	

	
	
	
	Collection Round Ref or RCHW location
	
	

	
	
	
	ID Fly-Tipped or Street Cleansing Waste
	
	

	
	
	
	Waste Disposal Order Number
	
	

	
	
	
	RCHW Transport Ticket Number 
	
	

	
	
	
	Transport type Road / Rail / Sea
	
	

	Outlet
	Outlets of materials separated for recycling, recovery or reuse
	Report
	Full details of facility location, overview of processing, materials handled, tonnage capacity, planning consent & PPC or EP (documents available for inspection on request) 
	Hard copy/ electronic
	Updated as amended or 6 monthly

	Waste rejection
	Municipal Waste rejected from Contractor's  site/facility  
	Report
	Date & time arrived at site, Approved Vehicles Registration Number, Type and origin of waste and reasons for rejection. 
	Electronic 
	Within 24 hours of incident.

	H & S Incident
	Health & Safety RIDDOR Incidents 
	Report
	Date & time of incident, who was involved, what happened (including any involvement by emergency services or resulting health care provided) and what was the outcome. Copy of any reports sent to the H&S Exec. 
	Electronic 
	Within 24 hours of incident.

	Environmental Incident
	Environmental (PPC or EP) Incidents
	Report
	Date & time of incident, who was involved, what happened (including any involvement by emergency services or resulting health care provided) nature of pollution or nuisance and what was the outcome. Copy of any documents received (including enforcement notices) from of provided to the Environment Agency. 
	Electronic 
	Within 24 hours of incident.

	Non compliant safety report
	Non-compliance with Site safety Rules
	Report
	Date & time of incident, who was involved, what happened what was the compliance issue(s)) and all actions taken including notification issued.  
	Electronic 
	Within 24 hours of incident.

	Highlight
	Highlight report
	Report
	Service summary report
	Electronic 
	Monthly/Quarterly/Annual

	Performance
	Summary performance report
	Report
	Performance summary report of all SLA and KPI requirements
	Electronic 
	Monthly/Quarterly/Annual

	General Incident
	General Incident
	Report
	Details of any incident relating to the delivery of services not referred to in any other KPI, SLA to include compliments and complaints
	Electronic 
	Within 24 hours of incident.

	Damage report
	General Damage
	Report
	Generic report for all damages incurred to site, property, Approved Vehicles and 3rd parties
	Electronic 
	Within 24 hours of incident.



Authority Accommodation" \l 9 \* MERGEFORMAT 
ANNEX 3 to schedule 3a
Payment Mechanism (Part 1) 
Pricing Schedule TC "ANNEX 3
[Payment Mechanism] [Payment]" \l 9 \* MERGEFORMAT 
A rate schedule table (“RST”) provides Contractors with the opportunity to provide a price against all available LOTS. Available LOTS shall be indicated by way of yellow cells against tonnage bands for each LOT requiring Services in the indicated period range. 
For clarity, the LOTs are as follows:
LOT 1 – Disposal Only of bulked waste

· Accept and dispose, on behalf of The Authority, of mixed residual Municipal Solid Waste (MSW) which has been aggregated at ECC and SBC waste transfer stations and delivered to the Contractor by way of bulk haulage vehicles.   Disposal solutions are technology-limited to non-incineration processes, i.e. non-WID compliant, and shall be provided by way of a facility with the appropriate Environmental Permit and in compliance with all relevant Legislation.
LOT 2 – Transfer and Disposal of direct-delivered waste
· Accept, transfer, transport and dispose of mixed residual Municipal Solid Waste (MSW) delivered to the Contractor’s Waste Transfer Facility by refuse collection vehicles on behalf of the Authority, where the Contractor is responsible for handling, bulk storage, transport and final disposal (at a disposal location agreed by the Authority) on behalf of the Authority (the Contractor being responsible for the cost of final disposal). Disposal solutions are technology-limited to non-incineration processes, i.e. non-WID compliant, and shall be provided by way of a facility with the appropriate Environmental Permit and in compliance with all relevant Legislation.
LOT 3 – Disposal Only of direct delivered waste
· Accept and dispose, on behalf of The Authority, of mixed residual Municipal Solid Waste (MSW) delivered direct to the Contractor’s Disposal Facility by refuse collection vehicles and hook-lift vehicles carrying residual waste from Recycling Centres for Household Waste. Disposal solutions are technology-limited to non-incineration processes, i.e. non-WID compliant, and shall be provided by way of a facility with the appropriate Environmental Permit and in compliance with all relevant Legislation.
Completing the RST

Contractors may submit prices for any available LOTs, by using the RST template, where the submission is for the entirety of the Period indicated.

The Services Order Period is the term of any Contract entered into by the Parties pursuant to this Framework Agreement as defined in the relevant Services Order

All rate submissions are to be exclusive of Landfill Tax and VAT. 

If the Contractor wishes to offer more than one Disposal Facility within a single LOT; then a separate RST must be completed and submitted for each Disposal Facility or transfer facility for which a tender is being submitted.
The RST supplied in Appendix 1 of this Annex 3 must be completed. Failure to complete the RST may result in part or the entire tender being deemed a non-compliant submission.
The Contractor must indicate in the ‘Additional Information’ space provided in the RST if there is any further treatment or diversion of waste subsequent to the Disposal Facility indicated on the RST e.g. output of treatment will be used for fuel instead of going to landfill.
A single rate for the Disposal Facility shall apply regardless of the level of tonnage awarded. The Contractor shall agree that the single price shall apply to any tonnage band awarded in a Service Order, up to the maximum acceptable tonnage band, indicated by the Contractor on the RST.
Where the Contractor agrees to accept tonnages in excess of the maximum acceptable tonnage indicated on the RST within the Service Order period, the single price bid shall continue to apply.
Where a Lot involves waste transfer, haulage and disposal, the rate tendered shall be a single inclusive rate for the entire service. Separate RSTs are not required where the Contractor provides the Authority with a single point of waste transfer and then hauls the waste to multiple disposal locations as part of the Services. All relevant disposal locations shall be listed in the ‘Additional Information’ section.
Quantities
Payment will be made according to the actual quantities of agreed Municipal Waste delivered as per the rates quoted in the RST/ Services Order within the terms of the Contract.  

The Quantities will be agreed following consultation between the Contractor and the Authority. The Authority will issue a Services Order of an indicative amount similar to the agreed quantity. The Authority will endeavour to provide a realistic assumption of the Waste the Contractor is likely to receive within the Services Order period. 

Dependent upon which tonnage band the Services Order falls within, the appropriate price submitted will apply to all Municipal Waste delivered to the facility by the Authority. The Authority will commit as a minimum to deliver the lower range of that tonnage band. 

Example:

An agreed tonnage of 60,000 tonnes per year falling within the range of the 50,001 – 75,000 tpa band. The Authority will commit to a minimum tonnage of 50,001 tonnes, regardless of the value of the Services Order indicating 60,000 tonnes.

Notwithstanding any other provision of the Contract the Authority’s liability will be limited to an amount equal to the lower limit of the relevant tonnage band multiplied by the rate per tonne for that tonnage band less the value of any Services Payments made to the Contractor by the Authority during the period to which that Services Order relates. 

Example:
Similar to the example above; if the Authority only delivered 45,000 tonnes, the Contractor would only have right to seek compensation in relation to 5,001 tonnes (difference between 50,001 tonne lower limit and actual delivered tonnage).

Subject to the Contractor’s Liability Cap, the Authority shall be entitled to seek reciprocal compensation from the Contractor in circumstances where the Contractor fails to facilitate the lower tonnage band of the relevant Services Order. 

Where the Authority supplies tonnage that exceeds the tonnage band relevant to the Services Order, all additional tonnage shall attract the same rate tonnage relevant to the Services Order. 
RATES AND PRICES TO BE INCLUSIVE

The rates and prices shall be fully inclusive with the exception of VAT and Landfill Tax. This may include but not limited to, the provision of personnel supervision dealing with consignment notes where required and providing all necessary documentation, consumable materials, transport insurance, maintenance overheads and profit and every incidental and contingent cost and charge whatsoever in order for the Contractor to fully comply with the Contract.

The Specification is intended to cover execution of all items necessary to complete the Services.  Should there be any details which have not been referred to in the Specification or in the RST but the necessity for which may be reasonably implied or inferred there from or which are usual or essential to the performance of the Services in all aspects the same shall be deemed to be included in the rates and prices submitted by the Contractor in the RST.

Any unauthorised additions, deletions or amendments of any kind whatsoever to the RST may, at the Authority’s discretion, render the Tender non-compliant. The Contractor should utilise the clarification procedure where necessary.

The ‘Additional Information’ section must be used to indicate any potential additional costs. (e.g. extended operating hours).
Invoicing

Electronic invoicing (e-invoicing) is mandated within the Contract. Full details of requirements are outlined in the ‘Procure to Pay’ specification at part 2 of Annex 3.

The Authority’s standard terms of payment will apply (30 Days from date of receipt of a valid invoice). Contractors should indicate in the ‘Additional Information’ section any additional benefits to the Authority for reduced payment terms.

Invoices will only be paid whereby a valid: 

· Purchase/service order exists; 

· Tonnage has been receipted ; and

· Invoice has been submitted.

 (Further information is set out in the Procure to Pay specification at part 2 of Annex 3)
Surety

The Authority will periodically review the financial standing of the Contractor including prior to awarding any Services Order. The outcome of the Authority’s review may require the Authority to request a form of surety. This could be in the form of, but not limited to:

· A Group or Parental Company underwriting (see Annex 10); and/or

· A commercial bond (see Annex 11); and/or

· A 10% holding bond payable to the Authority (to be repaid at the completion or termination of the Services Order, along with any accrued interest currently equal to the average weekly local authority rate).

Service Deductions

Where service deductions apply to the Contractor for performance related matters (in accordance with Annex 1 to Schedule 3), such amount(s) which are due and payable shall be paid by the Contractor within 60 Days from the date those amounts fall due. The Authority reserves the right to recover any service deductions from any outstanding invoices to be paid by the Authority to the Contractor.

The Contractor’s limit of liability in relation to service deductions shall be capped to 25% of the total value of the relevant Services Order (clause 20 of the Core Terms at Schedule 3A refers)

The Authority reserves the right to apply service deductions in full or in part. It is not the intention for the authority to apply service deductions as a form of revenue generation but to reasonably compensate the Authority for disruption to service delivery.

Damages

Where an incident arises during the delivery of the Services whereby there is a potential claim for damages to either the Contractor, the Authority or a third party delivering services within the Contract, all parties must complete an incident report. 

Damages will only be paid on proven liability. All undisputed damages must be settled within 60 Days from liability being established. Either Party reserves the right to deduct undisputed damages outstanding from amounts owing to the other Party. 

Where damages are caused by a third party; that third party shall be diligently pursued independently for any liability prior to either Party seeking to bring a claim against the other in respect of that liability.  

Where the Authority has been informed that a site/facility is closed and it is subsequently proven that the facility was operational for other 3rd parties; the Authority will apply damages of £25,000 per week (whether in part or in full of a week) the facility has not been available to the Authority. 

Where damages are disputed the dispute resolution process will be invoked as per section 10.1 of the Framework Agreement.

Indexation
The Authority will not apply any indexation to the rates submitted in response to the Invitation to Tender and/or in response to the Invitation to Participate in a Mini-Competition.  

Price Amendments

In principle, the rates submitted in response to the Invitation to Tender will be absolute. However, the rates may be reviewed by the Parties in the following circumstances:

· Where a TUPE liability arises in contract year 1.
Rate Schedule Template (RST)
To be inserted
ANNEX 3 to Schedule 3a
Payment Mechanism (Part 2) 
Procure to Pay Specification
 TC "ANNEX 3
[Payment Mechanism] [Payment]" \l 9 \* MERGEFORMAT 
Essex County Council has implemented a fully automated Purchase to Pay system.  Purchase to Pay enables the full purchasing and payment process to be carried out on-line, from order creation and authorisation to receipting and invoice matching. 

Electronic Ordering

Essex County Council is using PROACTIS:Marketplace to raise and submit all purchase orders to the Contractor electronically.

Essex County Council shall send to the Contractor a user ID and password to the PROACTIS:Marketplacee supplier view.  This user ID will allow the Contractor to view orders, update status, notify delivery, submit electronic invoices and monitor the status of its invoices once they have been submitted through to payment.

All orders will be sent directly to the email address notified by the Contractor to Essex County Council in writing. The Contractor shall ensure this is a widely accessible email address e.g. sales@company.com
The Contractor is, at it’s discretion, able to receive purchase orders directly into its back-office system via XML. The Contractor acknowledges that there is a small amount of development required by PROACTIS:Marketplace to facilitate this option and therefore the Contractor agrees to pay to the software supplier a fee of £1,000 to facilitate this*.

Electronic Invoicing

Essex County Council is using PROACTIS:Marketplace to receive and process invoices from the Contractor electronically.

The Contractor shall submit all of its invoices and credit notes electronically to the Marketplace system using the PROACTIS:Marketplace issued Purchase Order Number as the key for recognition.  There are three submission options available:

1. Manual XML Upload

The Contractor can upload a file of electronic invoices by accessing the PROACTIS:Marketplacesystem via a web browser.  The file must be in a standard format.  On approval of the invoice an automatic payment will be made via BACS direct to the Contractor’s bank account.  The Contractor shall be able to access PROACTIS:Marketplaceto view the status of the invoice.  There is no charge for this option.

2. PO Flip

The Contractor shall access PROACTIS:Marketplace system via a web browser and the Contractor’s log in, view the Contractor’s Purchase Orders and turn relevant purchase orders into electronic invoices.  On approval of the invoice an automatic payment will be made via BACS direct to the Contractor’s bank account.  The Contractor shall be able to access PROACTIS:Marketplace to view the status of the invoice.  There is no charge for this option.

3. Automated Invoice Presentment

The Contractor shall configure its invoicing system to automatically send a file of electronic invoices directly into PROACTIS:Marketplace.  On approval of the invoice an automatic payment will be made via BACS direct to the Contractor’s bank account.  The Contractor shall be able to access PROACTIS:Marketplace to view the status of the invoice.  

Part 2a - Procure to Pay (P2P) Terms and Conditions
1. In consideration of the performance of the Contractor’s obligations under the Contract by the Contractor, the Authority shall pay the Services Payments in accordance with the Contract and this Annex 3, provided that, notwithstanding any other provision of the Contract, the Authority shall not be liable to pay the Contractor for Services unless requisitioned by an official purchase order from PROACTIS:Marketplace.

2. The Contractor shall not commence work until an official purchase order is received from PROACTIS:Marketplace
3. The Contractor shall provide a single e-mail address for the receipt of purchase orders from PROACTIS:Marketplacee

4. The Contractor shall submit invoices and credit notes electronically via PROACTIS:Marketplace in the manner and frequency agreed in the implementation plan using the PROACTIS:Marketplace issued Purchase Order number as the key for recognition.
5. Payment terms are net 30 days from receipt of a correct and valid invoice.

The Contractor acknowledges and agrees that, in relation to any Relevant Services received by Southend on Sea Borough Council, the Contractor shall invoice Southend on Sea Borough Council direct (with a copy sent to the Authority) and any reference to the “Authority” in this Annex 3 shall be a reference to Southend on Sea Borough Council for the purposes of payment in respect of those Relevant Services.

.
NOTE:  Southend on Sea Borough Council operates a separate Purchase to Pay system 

ANNEX 3 to schedule 3a
Payment Mechanism (Part 3)
Data Specification
1. File Structures

Format

Each file is to be submitted in CSV (Comma Separated value) format. It is not essential that character values are enclosed in quotes and this will not affect the import routine.

File name

Each file transmitted must conform to the following naming protocol. A failure to do so will result in the entire file being rejected and returned for resubmission.

The first four characters of the name will be issued to the Contractor by the Authority and will represent the Contractor and the Disposal Facility. These four characters will be in alpha style and must not be changed unless reissued by the Authority.

The next four characters will be in numeric style, sequential in number with leading zeros incremented from the last number. The starting sequential number will be issued by the Authority and must be used for the first file submitted, thereafter incremented by one for each subsequent file. Any data that fails the authentication process will be returned for amendment for submission at a later date to be treated as a new submission using the next appropriate sequential number.

The extension for the file name in all cases must be CSV. 

Therefore, an example of the first file to be sent may be shown as AAAA0001.CSV
File contents

The table shown on the following page is indicative of the contents of the file to be used for the transfer and submission of weighbridge data. When reviewing this it should be remembered that the development of RAPID is not yet complete and some minor changes might arise.

File Content

	CSV Format for Waste Management System
	
	
	
	
	

	
	
	
	
	
	
	
	

	 
	DB
	 
	Max
	Database Possible 
	Suggested System
	 
	 

	Column Name
	Data Type
	Mandatory
	Length
	Range of Values
	Range of Values
	Valid Examples
	Invalid Examples

	TicketNumber
	varchar(10)
	Yes
	10
	Any non-unicode character
	[0-9a-zA-Z]
	A12345, 12345
	A-1234, $$A!N

	VehicleRegistrationNumber
	varchar(10)
	Yes
	10
	Any non-unicode character
	[0-9a-zA-Z] + space
	VA07HEP, APR 46Y
	AAA123456789

	GrossWeightKg
	Int
	Yes
	 
	-2,147,483,648  to 2,147,483,647
	0 to 2,147,483,647
	29000
	AA1, -300

	TareWeightKg
	Int
	Yes
	 
	-2,147,483,648 to 2,147,483,647
	0 to 2,147,483,647
	20000
	AA1, -300

	WasteOriginCode
	varchar(10)
	Yes
	10
	Any non-unicode character
	[0-9a-zA-Z]
	Supplier X
	Supplier X%2

	TicketTypeCode
	varchar(10)
	Yes
	10
	Any non-unicode character
	[0-9a-zA-Z]
	CARDBOARD
	GLASS-1

	EuropeanWasteCode
	Int
	Yes
	 
	-2,147,483,648 to 2,147,483,647
	0 to 2,147,483,647
	123456
	 

	TicketTypeCode
	varchar(10)
	Yes
	 
	Any non-unicode character
	[0-9a-zA-Z]
	CSV, UI
	VALUE$$

	WasteDestinationCode
	varchar(10)
	Yes
	 
	Any non-unicode character
	[0-9a-zA-Z]
	 
	 

	HaulageNumber
	varchar(20)
	Yes
	20
	Any non-unicode character
	[0-9a-zA-Z] + / + ,
	A123456, 123456/7
	123456890#

	WasteTransferNoteNumber
	varchar(10)
	Yes
	10
	Any non-unicode character
	[0-9a-zA-Z]
	R123456
	R123456*

	SubcontractorCode
	varchar(10)
	Conditional
	10
	Any non-unicode character
	[0-9a-zA-Z]
	ABC123
	ABC1223456789$

	TicketDateTime
	DateTime
	Yes
	 
	01/01/1753 to 31/12/9999
	ISO8601
	2008-04-10T06:30:00
	2008-04-10T06:30

	RoundNumber
	varchar(10)
	No
	 
	Any non-unicode character
	[0-9a-zA-Z]
	XYZ123
	{123%}


43 RECORDING AND Administrative oF Waste consignments
Procedure for receiving Municipal Waste from Waste Collection Authorities in the administrative areas of the Authority & Southend on Sea Borough Council 

1.
The Contractor shall regulate the arrival and departure of all vehicles and persons visiting the Facility under a Services Order by the use of an electronic weighbridge and ancillary computer equipment, provided by the Contractor, which has been checked, calibrated and verified as accurate by an approved scale company.

2 
All Approved Vehicles delivering Approved Waste shall be weighed both on arrival at and departure from the Facility on each occasion with the same personnel on board the Approved Vehicle. Details of each Approved Vehicle delivering Approved Waste shall be electronically recorded.

3 
The Authority requires the administration of waste consignments to be carried out in a timely manner (within 7 days) utilising electronic means for the transfer of data. Weighbridge records will form the basis of the administration process to ensure accurate tonnage data is obtained for all individual waste consignments.

4 
The Authority has its own bespoke waste data collection and management system, namely RAPID, receiving weighbridge data that is transmitted electronically in CSV (Comma Separated Values) file format.

5. 
RAPID will validate all data submitted, accepting only that which meets all administrative and formatting rules. Any data that fails the validation process will be returned to the sender for amendment and later resubmission.

6. 
All validated data received will be used to form a full audit trail and to provide reports with sufficient detail, and in an appropriate format, to enable sales invoices to be submitted electronically (see Annex 3 (Payment Mechanism)).

7.
All weighbridge records that are validated and stored by RAPID will create a complete transaction history in compliance with the Duty of Care Regulations (Environmental Protection Act 1990 s.34).

8. 
Mandatory requirements for RAPID are:

· Provision of data to RAPID within 7 days of receipt of waste

· Batched electronic submission of weighbridge data on a timely basis;

· CSV file format;

· Ability to accept rejected data for amendment and, if appropriate, re-submission;

· Ability to receive weighbridge data with sales values attached and in a format that will enable e-invoice submission.

9.
 Where the weighbridge does not constitute part of the Facility the Contractor will provide details of location and additional transport mileage and arrange for payment for use of the nominated weighbridge to be used in all instances. Any additional mileage and transit time incurred by Approved Suppliers’ vehicles will be taken into account when assessing the overall cost of the contract using the applicable mileage rate.
3. Waste from Recycling Centres

Procedure for receiving Residual Waste from the Authority & Southend on Sea Borough Council Waste Disposal Authorities’ Recycling Centres

1.
Consignments of Municipal Waste removed from The Authority’s Recycling Centres for Household Waste (“RCHWs”) and Southend on Sea Borough Council’s Household Waste Recycling Centres (“HWRCs”) are accompanied by a Waste Transfer Note titled “Container Transport and Disposal Order” (example shown below). Where RCHW/HWRC waste consists of Municipal Waste such waste may be delivered to the disposal facility by the Authority.

2.
The Contractor shall only accept Municipal Waste arising from a RCHW/HWRC at the Contractors facility when the driver of the vehicle carrying the Municipal Waste presents a fully completed and signed Container Transport and Disposal Order to the weighbridge operator at the time of arrival to certify that the waste has been correctly consigned to the Contractors facility. The Container Transport and Disposal Order is a controlled document with each have an individual identifying serial number which is to be recorded on the weighbridge ticket. Each Container Transport and Disposal Order will be RCHW site specific and the origin of waste will be printed with the site name and code. A failure to note the controlling documents serial number and the site specific code on the weighbridge ticket, and consequently within the electronic data set, any transaction submitted to the Authority electronically will fail the authentication process and be returned for amendment.  

3.
Vehicles from a RCHW/HWRC shall not be allowed to tip without this document. Any vehicle arriving at the Contractors facility with waste from a RCHW/HWRC which is not accompanied by a Container Transport and Disposal Order shall be reported immediately to the Authority.

4.
The Container Transport and Disposal Order is in a six part NCR paper set with distribution as follows;

Copy 1 (blue)
To be retained by the RCHW/HWRC transport contractor.

Copy 2 (green)
To be retained by the RCHW/HWRC transport contractor and forwarded by the transport contractor to the Authority or Southend on Sea Borough Council (as appropriate) as an attachment to the transport invoice.

Copy 3 (gold/orange)
To be retained by the Contractor.

Copy 4 (pink)
To be initially retained by the Contractor and subsequently forwarded to the Authority or Southend on Sea Borough Council (as appropriate) attached to the copy weighbridge ticket relating to that load.

Copy 5 (yellow)
To be retained by the RCHW/HWRC contractor.

Copy 6 (white) 
The Authority or Southend on Sea Borough Council (as appropriate) copy to be collected from the RCHW/HWRC site.

Examples of the Authority and Southend on Sea Borough Council Container Transport and Disposal Orders
The documents below may be amended as a result of changes in waste legislation and/or Authority procedure(s).  The Contractor will be notified in advance of any such changes to allow sufficient time for procedures at the Contractor’s facility to be changed as necessary.

[image: image1.emf]
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ANNEX 4 to schedule 3a
Change Control Procedure
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11. Principles

1.1 
Either Party may, subject to the provisions of this paragraph 1, at any time request a change to this Contract in accordance with the procedure set out in paragraph 2 below.

1.2 
Neither the Authority nor the Contractor shall unreasonably withhold its agreement to any change.

1.3
The obligations of the Parties shall not be effected until a change control note in the form attached to this Annex 4 (a “Change Control Note”) has been signed by the authorised signatory of both Parties.

1.4 
The Authority shall not be responsible for the cost in connection with a proposed variation of any work undertaken or goods or materials ordered by the Contractor or its Sub-Contractors which has not been authorised in advance by a Change Control Note.

1.5 
The Authority cannot reject a Change Control Note which is required in order to conform to a Qualifying Change in Law. The cost of introducing a change to the Relevant Services resulting from a Qualifying Change in Law shall be dealt with in accordance with clause 41.

2 Procedure

2.1 The Authority and the Contractor shall discuss changes proposed by either Party to this Contract and such discussion shall result in:

2.1.1 a decision not to proceed further; or

2.1.2 a written request for a change by the Authority; or

2.1.3 a recommendation for a change by the Contractor.

2.2 Where a written request for a change is received from the Authority, the Contractor shall submit two signed copies of a Change Control Note to the Authority within fourteen (14) Days of such request.

2.3 A recommendation to amend this Contract by the Contractor shall be submitted direct to the Authority in the form of two copies of a Change Control Note signed by the Contractor.

2.4 Each Change Control Note shall contain details of the change including, where applicable:

2.4.1 the title of the change;

2.4.2 the originator and the date of the request or recommendation for the change;

2.4.3 the reason for the change;

2.4.4 full details of the change including any specifications;

2.4.5 the price, if any, of the change;

2.4.6 a timetable for implementation together with any proposals for acceptance of the change;

2.4.7 a schedule of payments, if applicable;

2.4.8 the impact, if any, of the change on other aspects of the Contract;

2.4.9 the date of expiry of validity of the Change Control Note; and

2.4.10 provision for signature by the Authority if the change is agreed.

2.5 For each Change Control Note submitted to the Authority, the Authority shall, within the period of the validity of the Change Control Note, evaluate the Change Control Note and, as appropriate:

2.5.1 notify the Contractor of the acceptance of the Change Control Note or request further information from the Contractor. Where further information is requested by the Authority, the Contractor shall provide such information as soon as reasonably practicable and in any event within seven (7) Days.  The request for information and the information once provided shall be deemed to be part of the Change Control Note, and the Authority may approve or reject the Change Control Note upon receipt of the new information; or 

2.5.2 notify the Contractor of the rejection of the Change Control Note.

2.6 Where the Authority approves the change set out in the Change Control Note pursuant to paragraph 2.5.1 of Annex 4, the Services Payment shall be adjusted to reflect the increase or decrease (as the case may be) to the Services Payment as a result of such change.

2.7 Notwithstanding any other provision of this Contract, the Contractor shall be entitled to refuse to implement a change on the following grounds:

2.7.1 If it requires the Relevant Services to be performed in a way that infringes any law and is inconsistent with Good Industry Practice;

2.7.2 If it would cause any consent to be revoked (or a new consent required to implement the change would be unobtainable);

2.7.3 If it would materially and adversely affect the Contractor’s ability to deliver the Relevant Services;

2.7.4 If it would materially and adversely affect the health and safety of any person; 
2.7.5 If it would materially and adversely change the nature of the project (including its risk profile); and/or

2.7.6 The Authority does not have the legal power or capacity to require the implementation of such change.

2.8 A Change Control Note signed by both Parties shall constitute a variation to this Contract in accordance with the terms of clause 37 of the Contract. 
3 AUTHORISED REPRESENTATIVES

3.1 The Authority’s Authorised Representative

3.1.1 The Authority’s Authorised Representative shall be [insert name]
 or such other person appointed pursuant to this clause 7 (Authorised Representative). 

3.1.2 The Authority’s Representative shall liaise with and give instructions to the Contractor and its officers, employees, agents or Sub-Contractors in relation to all matters concerning the performance by the Contractor of its obligations under this Agreement and to determine any matters or issue any notices as may be the function of the Authority’s Authorised Representative under this Agreement .

3.1.3 To the extent it is reasonably possible the Authority shall not change the identity of the Authority’s Authorised Representative without first discussing the matter with the Contractor.

3.2 The Contractor’s Authorised Representative 

3.2.1 The Contractor's Authorised Representative shall be [insert name
]
 or such other person appointed to this clause ? (Authorised Representative).

3.2.2 The Contractor’s Authorised Representative shall have the power on behalf of the Contractor in connection with any matter relating to the performance of the Services and exercise the rights, functions and obligations of the Contractor under this Agreement.

3.2.3 To the extent it is reasonably possible the Contractor shall not change the identity of the Contractor’s Authorised Representative without first discussing the matter with the Authority and having reasonable regard to the views of the Authority in relation to any proposed replacement. 

3.3
Either party may appoint different Authorised Representatives for different aspects of this Agreement and each Authorised Representative may appoint in writing one or more nominees to exercise all or a specified part of the Authorised Representative’s powers.

Change Control Note

	
	Ref No:

	
	Date:

	Title of Change:
	

	Details of Change:
	

	Reasons for Change:
	

	Impact of Change:
	

	Timetable:
	

	Price:
	

	Contractor:
	Signed:

	Authority Response: Accept/Reject
	Signed:

	Note: The format of the Change Control Note may vary from time to time in circumstances where additional information is deemed necessary by the Authority or the Contractor in order to accurately reflect the nature of the change.


ANNEX 5 to Schedule 3a
Required Insurance
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12. Required Insurances

The Authority require that the Contractor does maintain within their country of origin the following:
1.1 

Employer’s liability insurance to provide an indemnity of not less than ten (10) million pounds (£10,000,000) or its equivalent value in Euros in respect of any one claim or series of claims arising out of one incident;

1.2 

Third party public liability to provide an indemnity of not less than ten (10) million pounds (£10,000,000) or its equivalent value in Euros in respect of any one claim or series of claims arising out of one incident which occurs during or incidental to the course of delivery of the Relevant Services and within the boundaries of the European Union; 

1.3 

Property Damage Insurance (all risks); and

1.4 

any other insurances that may be required by law.
ANNEX 6

Employees (Part 1) 
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Employee List
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Annex 6
Employees (Part 2)
TUPE
Part 2
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1. Application of TUPE 

1.1 Relevant Transfers 
1.1.1 The Authority and the Contractor agree that the following events:
(a) the Transfer Date; and

(b) where the identity of a provider (including the Authority) of any service which constitutes or which will constitute one of the Services is changed whether in anticipation of changes pursuant to this Agreement or not,
shall constitute a Relevant Transfer and that the contracts of employment of any Relevant Employees shall have effect (subject to regulation 4(7) of TUPE) thereafter as if originally made between those employees and the new provider except (subject to Part 3 (Pensions) of this Annex 6 (Employees) insofar as such contracts relate to those parts of an occupational pension scheme relating to old age, invalidity and survivors' benefits). On the occasion of a Relevant Transfer (save on expiry or termination of this Contract) the Contractor shall procure that the former and the new Sub-Contractor shall both comply with their obligations under TUPE.  On the occasion of a Relevant Transfer the Authority shall procure that the incumbent contractor (if any) will comply with its obligations under TUPE.

1.1.2 The Authority shall and shall procure that any incumbent contractor shall comply with their respective obligations under TUPE in respect of each Relevant Transfer pursuant to this Contract and the Contractor shall comply and shall procure that each Sub-Contractor shall comply with its obligations (including without limitation the obligation under regulation 13(4) of TUPE) in respect of each Relevant Transfer pursuant to this Contract and each of the Authority and the Contractor shall indemnify the other against any Loss sustained as a result of any breach of this paragraph 1.1 by the party in default, save that there shall be no obligation on the Authority to indemnify the Contractor for any breach by the Authority or an incumbent contractor of their respective obligations under regulation 13 of TUPE, or any award of compensation under regulation 15 where such failure arises from the failure of the Contractor or any Sub-Contractor to comply with its or their duties under regulation 13 of TUPE.

1.2 Offer of Employment
1.2.1 If TUPE does not apply to any person who is an Authority Existing Employee, the Contractor shall offer to or shall procure the offer by the relevant Sub-Contractor to each and every such employee a new contract of employment commencing on the Transfer Date under which the terms and conditions including full continuity of employment shall not differ from those enjoyed immediately prior to the Transfer Date (except, subject to Part 3 (Pensions) of this Annex 6 (Employees), insofar as such terms and conditions relate to old age, invalidity and survivors' benefits under an occupational pension scheme) and the offer shall be in writing, shall be open to acceptance for a period of not less than ten (10) Days and shall be made:
(a)  
if it is believed that TUPE will not apply to a person, not less than ten (10) Days before the Transfer Date; or
(b) 
if it is believed that TUPE applies to a person but it is subsequently decided that TUPE does not so apply, as soon as is practicable and in any event no later than ten (10) Days after that decision is known to the Contractor.
1.2.2 Where any such offer as referred to in paragraph 1.2 1 is accepted, the Contractor shall act and shall procure that each relevant Sub-Contractor shall act in all respects as if TUPE had applied to each and every Authority Existing Employee who has accepted any such offer and shall comply with Part 3 (Pensions) of this Annex 6 (Employees) in respect of each and every such employee who was immediately before the Transfer Date an Authority Existing Employee.
1.2.3 For the avoidance of doubt, where any such offer as referred to in paragraph 1.2.1 is not accepted and TUPE does not apply, the Authority Existing Employee shall remain an employee of the Authority.
1.3 Emoluments and outgoings
1.3.1 The Authority shall be responsible for all remuneration, benefits, entitlements and outgoings in respect of the Transferring Employees, including without limitation all wages, holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions, pension contributions and otherwise, up to the Transfer Date.

1.3.2 The Contractor shall be responsible or shall procure that any relevant Sub-Contractor is responsible for all remuneration, benefits, entitlements and outgoings in respect of the Transferring Employees and any other person who is or will be employed or engaged by the Contractor or any Sub-Contractor in connection with the provision of any of the Services, including without limitation all wages, holiday pay, bonuses, commission, payment of PAYE, national insurance contributions, pension contributions and otherwise, from and including the Transfer Date or date of the Relevant Transfer.

1.4 Provision of information
1.4.1 The Authority has supplied to the Contractor the information contained in Part 1 of Annex 6 (the “Employee List”) regarding each of those Authority Existing Employees who it is expected, if they remain in the employment of the Authority until immediately before the Transfer Date, would be Transferring Employees, but the Authority gives no warranty as to the accuracy or completeness of this information.
1.4.2 The Authority shall supply to the Contractor an update of the Employee List at three monthly intervals from the Services Order Date and an updated list ten (10) Days before the Transfer Date.  The Authority shall also supply to the Contractor within five (5) Days after the Transfer Date information, which was correct as at the Transfer Date, in respect of the Transferring Employees on all the same matters as should be provided in the Employee List. This list is the "Final Employee List" and where there is more than one Transfer Date on which Transferring Employees transfer, the "Final Employee List" means each list so prepared in respect of each Service and at each Transfer Date.  The Authority gives and shall give no warranty as to the accuracy or completeness of any information contained in any update of the Employee List or in the Final Employee List.
1.4.3 The Authority shall:
(a) provide the Employee Liability Information to the Contractor at such time or times as are required by TUPE, and
(b) update the Employee Liability Information to take account of any changes as required by TUPE.

The Authority gives and shall give no warranty as to the accuracy or completeness of the Employee Liability Information supplied by the Authority.

1.4.4 The Authority shall and shall procure that any incumbent contractor shall and the Contractor shall and shall procure that each and every Sub-Contractor shall take all reasonable steps, including co-operation with reasonable requests for information, to ensure that each and every Relevant Transfer pursuant to this Contract takes place smoothly with the least possible disruption to the services of the Authority (including the Services) and to the Relevant Employees.

1.5 Contractor to inform Authority of any measures
1.5.1 The Contractor shall at least one month before the Transfer Date furnish to the Authority details of any measures (within the meaning of TUPE and the Acquired Rights Directive) that the Contractor or any relevant Sub-Contractor intends to take in relation to any employees who are or will be Relevant Employees and shall indemnify the Authority against all Loss in relation to any breach of this obligation.

1.6 
Union Recognition
1.6.1 
The Authority shall and shall procure that any incumbent contractor shall supply to the Contractor no later than five (5) Days prior to the Transfer Date true copies of its union recognition agreement(s) and the Contractor shall and shall procure that each and every Sub-Contractor shall in accordance with TUPE recognise the trade unions representing Transferring Employees (as relevant to each Sub-Contractor) after the transfer to the same extent as they were recognised by the Authority or the incumbent contractor (as relevant) before the Transfer Date.
1.6.2 The Contractor shall procure that, on each occasion on which the identity of a Sub-Contractor changes pursuant to this Contract, in the event that there is a Relevant Transfer, the new Sub-Contractor shall in accordance with TUPE recognise the trade unions representing the employees whose contracts of employment transfer to the new Sub-Contractor to the same extent as they were recognised before the change of identity of the Sub-Contractor in respect of the provision of the Services.
1.7 
Indemnities
1.7.1 
The Authority shall indemnify and keep indemnified in full the Contractor (for itself and for the benefit of each relevant Sub-Contractor) against all Loss incurred by the Contractor or any relevant Sub-Contractor in connection with or as a result of:
(a) 
a breach by the Authority of its obligations under paragraph 1.3.1 above;
(b) 
subject to paragraph 1.7.2 any claim or demand by any Transferring Employee arising out of his or her employment provided that this arises from any act, fault or omission of the Authority in relation to any Transferring Employee prior to the Transfer Date (save where such act, fault or omission arises as a result of the Contractor's or any relevant Sub-Contractor's failure to comply with regulation 13 of TUPE) and any such claim is not in connection with the Relevant Transfer or change of employer under paragraph 1.2 above.
1.7.2 
Where any liability in relation to any Transferring Employee, in respect of his or her employment by the Authority or its termination which transfers in whole or part in accordance with TUPE and/or the Acquired Rights Directive arises partly as a result of any act or omission occurring on or before the Transfer Date and partly as a result of any act or omission occurring after the Transfer Date, the Authority shall indemnify and keep indemnified in full the Contractor or the relevant Sub-Contractor against only such  part of the  Loss sustained by the Contractor or any Sub-Contractor in consequence of the liability as is reasonably attributable to the act or omission occurring before the Transfer Date.
1.7.3 
The Contractor shall indemnify and keep indemnified in full the Authority and each and every Future Contractor against:

(c) all Loss incurred by the Authority or any Future Contractor in connection with or as a result of any claim or demand against the Authority or any Future Contractor by any person who is or has been assigned to the Services or employed or engaged by the Contractor or any Sub-Contractor in connection with the provision of any of the Services where such claim arises as a result of any act, fault or omission of the Contractor and/or any Sub-Contractor after the Transfer Date but before the Expiry Date or Termination Date.

(d) all Loss incurred by the Authority or any Future Contractor in connection with or as a result of a breach by the Contractor of its obligations under paragraph 1.3.2 above;

(c) 
all Loss incurred by the Authority or any Future Contractor in connection with or as a result of any claim by any trade union or staff association or employee representative (whether or not recognised by the Contractor and/or the relevant Sub-Contractor in respect of all or any Relevant Employees) arising from or connected with any failure by the Contractor and/or any Sub-Contractor to comply with any legal obligation to such trade union, staff association or other employee representative whether under regulations 13 or 14 of TUPE or any award of compensation under regulations 15 of TUPE, under the Acquired Rights Directive or otherwise and whether any such claim arises or has its origin before or after the Transfer Date but before the Expiry Date or Termination Date.

1.7.4 
The Contractor shall indemnify and keep indemnified in full the Authority against all Loss incurred by the Authority in connection with or as a result of:

(a) the change of identity of employer occurring by virtue of TUPE or paragraph 1.2 to the Contractor or Sub-Contractor being significant and detrimental to any of the Relevant Employees or to any person who would have been a Relevant Employee but for their resignation (or decision to treat their employment as terminated under regulation 4(9) of TUPE) on or before the Transfer Date as a result of the change in employer and whether such claim arises before or after the Transfer Date but before the Expiry Date or Termination Date;

(b) any proposed or actual change by the Contractor or any Sub-Contractor to the Relevant Employees’ working conditions, terms or conditions or any proposed measures of the Contractor or the relevant Sub-Contractor which are to any of the Relevant Employees’ material detriment or to the material detriment to any person who would have been a Relevant Employee but for their resignation (or decision to treat their employment as terminated under regulation 4(9) of TUPE) on or before the Transfer Date as a result of any such proposed changes or measures and whether such claim arises before or after the Transfer Date but before the Expiry Date or Termination Date; and

(c) any claim arising out of any misrepresentation or mis-statement whether negligent or otherwise made by the Contractor or Sub-Contractor to the Relevant Employees or their representatives whether before on or after the Transfer Date and whether liability for any such claim arises before on or after the Transfer Date but before the Expiry Date or Termination Date.

13. RE-TENDERING AND Termination

13.1 Exit
13.1.1 The Contractor shall (and shall procure that any Sub-Contractor shall) within the period of twelve (12) months immediately preceding the expiry of this Contract or following the service of a notice by the Authority to terminate this Contract or as a consequence of the Authority notifying the Contractor of its intention to retender this Contract:
(a) within 15 Days of being so requested by the Authority provide in respect of any person assigned to, engaged or employed in the provision of the Services (the "Assigned Employees") full and accurate Retendering Information in respect of each of those Assigned Employees who it is expected, if they remain in the employment of the Contractor or of any Sub-Contractor as the case may be until immediately before the Termination Date, would be Returning Employees;

(b) provide the Retendering Information promptly and at no cost to the Authority;
(c) warrant the accuracy and completeness of the Retendering Information as at each date on which it is provided and authorise the Authority to use the information as it may consider necessary for the purpose of continuing any services which are substantially the same as any of the Services (including informing any tenderer for such services);
(d) notify the Authority forthwith in writing of any material changes to the Retendering Information promptly as and when such changes arise;
(e) be precluded from making any material increase or decrease in the numbers of Assigned Employees;
(f) be precluded from making any increase in the remuneration or other change in the terms and conditions of the Assigned Employees other than bona fide in the ordinary course of business or to which employee is contractually entitled and with the Authority's prior written consent (such consent not to be unreasonably withheld or delayed); and
(g) be precluded from transferring any of the Assigned Employees to another part of its business or moving other employees from elsewhere in its or their business who have not previously been employed or engaged in providing the Services to  provide the Services save with the Authority's prior written consent.
13.1.2 Without prejudice to paragraphs 2.1.1 and 2.1.3 the Contractor shall provide and shall procure that any Sub-Contractor shall provide the Employee Liability Information to the Authority and any Future Contractor at such time or times as are required by TUPE, and shall warrant at the time of providing such Employee Liability Information, that such information will be updated to take account of any changes to such information as is required by TUPE.
13.1.3 The Contractor shall and shall keep indemnified in full the Authority and any Future Contractor against all Loss arising from any claim by any party as a result of the Contractor or Sub-Contractor failing to provide or promptly to provide the Authority and/or any Future Contractor with any  Retendering  Information  and/or  Employee  Liability Information or to provide full Retendering Information and/or Employee Liability Information or as a result of any material inaccuracy in or omission from the Retendering Information and/or Employee Liability Information provided that this indemnity shall not apply in respect of the Retendering Information to the extent that such information was originally provided to the Contractor by the Authority and was materially inaccurate or incomplete when originally provided.

13.1.4 During the twelve (12) months preceding the expiry or termination of this Contract the Contractor shall allow the Authority or Future Contractor or such other persons as may be authorised by the Authority to communicate with and meet the Assigned Employees and their trade union or employee representatives as the Authority may reasonably request.

13.2 Termination or expiry

13.2.1 On the expiry or earlier termination of this Contract, the Authority and the Contractor agree that it is their intention that TUPE shall apply in respect of the provision thereafter of any service equivalent to a Service but the position shall be determined in accordance with the law at the Expiry Date or Termination Date as the case may be and this clause is without prejudice to such determination.
13.2.2 The Contractor shall or shall procure that all wages, salaries and other benefits of the Returning Employees and other employees or former employees of the Contractor or the Sub-Contractors (who had been engaged in the provision of the Services) and all PAYE tax deductions, pension contributions and national insurance contributions relating thereto in respect of the employment of the Returning Employees and such other employees or former employees of the Contractor or Sub-Contractors up to the Expiry Date or Termination Date are satisfied.
13.2.3 Without prejudice to paragraph 2.2.2 the Contractor shall:

(a) remain (and procure that Sub-Contractors shall remain) (as relevant) responsible for all the Contractor's or Sub-Contractor's employees (other than the Returning Employees) on or after the Expiry Date or Termination Date and shall indemnify the Authority and any Future Contractor against all Loss incurred by the Authority or any Future Contractor resulting from any claim whatsoever whether arising before on or after the Expiry Date or Termination Date (as the case may be) by or on behalf of any of the Contractor's or Sub-Contractor's employees who do not constitute the Returning Employees;

(b) in respect of those employees who constitute Returning Employees the Contractor shall indemnify the Authority and any Future Contractor against all  Loss incurred by the Authority or any Future Contractor resulting from any claim whatsoever by or on behalf of any of the Returning Employees in respect of the period on or before the Expiry Date or Termination Date (whether any such claim, attributable to the period up to and on the Termination Date or Expiry Date (as appropriate), arises before, on or after the Termination Date or Expiry Date (as appropriate)) including but not limited to any failure by the Contractor or any Sub-Contractor to comply with its or their obligations under regulations 13 and 14 of TUPE and any award of compensation under regulation 15 of TUPE and/or Article 6 of the Acquired Rights Directive as if such legislation applied, even if it does not in fact apply save to the extent that any such failure to comply arises as a result of an act or omission of the Authority or any Future Contractor.

13.2.4 The Authority shall be entitled to assign the benefit of the indemnity in 2.2.3 to any Future Contractor.
13.3 
Sub-Contractors

13.3.1 The Contractor shall indemnify the Authority and any Future Contractor and keep the Authority and Future Contractor indemnified in full from and against all Loss incurred by the Authority as a result of or in connection with any failure on the part of any Sub-Contractor to comply with the terms of this Part 2 (TUPE) of this Annex 6 (Employees).
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14. PENSIONS
14.1 Contractor to become an Admission Body

14.1.1 Where the Contractor or any Sub-Contractor employs any Transferring Employees from the Transfer Date, the Contractor shall procure that it and/or each Sub-Contractor will offer all Transferring Employees
 membership of the LGPS with effect from the Transfer Date and shall further procure that it and/or any Sub-Contractors shall become, immediately before any Transfer Date, an Admission Body and will remain admitted to the LGPS in respect of the Transferring Employees by virtue of an Admission Agreement until the expiry or earlier termination of this Contract. The Contractor shall before the Transfer Date execute and procure that each Sub-Contractor executes an Admission Agreement which will have effect from and including the Transfer Date.

14.1.2 The Authority shall before the Transfer Date execute each of the Admission Agreements referred to in paragraph 1.1.1 above and shall use reasonable endeavours to ensure that the Administering Authority executes each such Admission Agreement before the Transfer Date.

14.1.3 The Contractor hereby indemnifies the Authority and any Future Contractor appointed by the Authority on demand from and against all actions, proceedings, costs, claims, demands, liabilities, losses and expenses (howsoever arising) suffered or incurred by the Authority which arise from any breach by the Contractor or any Sub-Contractor of the terms of the Admission Agreement to the extent that such liability arises before or as a result of the termination or expiry of the Contract (howsoever caused).

14.1.4 The Contractor procures that it and any Sub-Contractor shall as soon as reasonably practicable obtain an indemnity or bond required in accordance with the Admission Agreement.

14.1.5 The Authority shall have the right to set off against any payments due to the Contractor under this Contract of an amount equal to any overdue employer and employee contributions and other payments (and interest payable under the LGPS Regulations) due from the Contractor or from any Sub-Contractor (as applicable) under the Admission Agreement.

14.1.6 Where the Contractor or any Sub-Contractor is an Admission Body, the Contractor shall and/or shall procure that any Sub-Contractor shall award benefits (where permitted) to the Transferring Employees under the Compensation Regulations and/or the LGPS in circumstances where the Transferring Employees would have received such benefits had they still been employed by the Authority.

14.1.7 Where the award of benefits in paragraph 1.1.6 is not permitted under the Compensation Regulations and/or the LGPS or the Contractor and/or Sub-Contractor as the case may be is not an Admission Body, the Contractor shall and/or shall procure that any Sub-Contractor shall award benefits to the Transferring Employees which are identical to the benefits the Transferring Employees would have received under the Compensation Regulations and/or the LGPS in circumstances where the Transferring Employees would have received such benefits had they still been employed by the Authority.

14.1.8 Under paragraphs 1.1.6 and 1.1.7, where such benefits are of a discretionary nature, they shall be awarded on the basis of the Authority’s written policy in relation to such benefits at the time of the Transfer Date (which the Authority shall provide upon request). Where the payment of such benefits is not, for whatever reason, possible, the Contractor shall and/or shall procure that any Sub-Contractor shall compensate the Transferring Employees in a manner which is broadly comparable or equivalent in cash terms. 

14.1.9 The Contractor undertakes to the Authority (for the benefit of the Authority and for the Authority as agent and trustee for the benefit of the Transferring Employees) that:

(a) all information which the Authority or their respective professional advisers may reasonably request from the Contractor or any Sub-Contractor for the administration of the LGPS or concerning any other matters raised in this paragraph 1.1 and paragraphs 1.4 and 1.5 shall be supplied to them as expeditiously as possible;

(b) it will pay all employer contributions required in accordance with the Admission Agreement and paragraph 1.2;

(c) it shall not and shall procure that any Sub-Contractor shall not, without the consent in writing of the Authority (which shall only be given subject to the payment by the Contractor or any Sub-Contractor of such reasonable costs as the Authority may require) consent to instigate, encourage or assist any event which could impose on the LGPS or on the Authority a cost in respect of any Transferring Employees greater than the cost which would have been payable in respect of that Transferring Employee had that consent, instigation, encouragement or assistance not been given;

(d) until the Transfer Date, it shall not and shall procure that any Sub-Contractor shall not issue any announcements (whether in writing or not) to the Transferring Employees concerning the matters stated in paragraph 1.1.1 to paragraph 1.1.3 without the consent in writing of the Authority (not to be unreasonably withheld or delayed);  

(e) it shall not and shall procure that any Sub-Contractor shall not take or omit to take any action which would materially affect the benefits under the LGPS or the Contractor Scheme of any Transferring Employees who are or will be employed wholly or partially in connection with the Services without the prior written agreement of the Authority (not to be unreasonably withheld or delayed); and

(f) it shall and shall procure that any Sub-Contractor shall offer any of the Transferring Employees who cease to be engaged in the provision of the Services and thereby cease to be eligible for membership of the LGPS membership of the Contractor Scheme as soon as reasonably practicable after ceasing to be so engaged.

14.2 The Contractor’s payment obligations 

14.2.1 In addition to the provisions of paragraph 1.1.9(b) the Contractor shall procure that it and each Sub-Contractor (where applicable) shall at all times be liable for all additional pension costs to the extent that they relate to the following matters:

(a) any increases made by the Contractor or the Sub-Contractor to the pay (as defined in the LGPS Regulations) of the Transferring Employees;

(b) any payment of benefits on grounds of redundancy (by virtue of Regulation 26 of the LGPS Regulations);

(c) any exercise by the Contractor or any Sub-Contractor of any of its discretions under the LGPS Regulations or the Admission Agreement;

(d) the award of added years in accordance with Regulation 52;

(e) any payment of benefits on grounds of ill health or infirmity of mind or body.


14.2.2 The Contractor shall and shall procure that any Sub-Contractor shall on the termination of the Admission Agreement or the termination of this Contract to pay any amounts arising under the revised rates and adjustment certificate in accordance with Regulation 78 of the LGPS Regulations including any payments arising in accordance with paragraph 1.2.1. 

14.3 The Contractor ceases to be an Admission Body

14.3.1 If the Contractor or any Sub-Contractor employs any Transferring Employees from the Transfer Date and:

(a) the Contractor and/or any Sub-Contractor is not permitted by the Authority or Administering Authority to enter into an Admission Agreement; or

(b) the Authority, the Contractor and any Sub-Contractor are all of the opinion that it is not possible to operate the provisions of paragraph 1.1.1 to 1.1.5 inclusive and paragraph 1.2; or

(c) if for any reason after the Transfer Date the Contractor or any Sub-Contractor ceases, with the prior written consent of the Authority, to be an Admission Body other than on the date of termination or expiry of this Contract or because it ceases to employ any Transferring Employees

then the provisions of paragraph 1.1.1 to 1.2.2 inclusive shall cease to apply (without prejudice to any rights of the Authority under those paragraphs) and the provisions of paragraph 1.4 and 1.5 shall apply.


14.4 The Contractor Scheme

14.4.1 Where this paragraph 1.4 applies pursuant to paragraph 1.3 the Contractor shall or shall procure that any Sub-Contractor shall not later than the Transfer Date or such date as arising under paragraph 1.3 (as the case may be) nominate to the Authority in writing the occupational pension scheme or schemes which it proposes shall be the “Contractor Scheme” for the purposes of this Contract. Such pension scheme or schemes must be:

(a) established within three (3) months of the Transfer Date or Cessation Date (as the case may be) and maintained until any Bulk Transfer Value is paid;

(b) a registered pension scheme for the purposes of Part 4 of the Finance Act 2004; 

(c) certified by the Government Actuary’s Department or an Actuary nominated by the Authority in accordance with relevant guidance produced by the Government Actuary’s Department and the Direction as providing benefits which are the same as or count as being broadly comparable to or better than those provided by the LGPS;

14.4.2 The Contractor undertakes to the Authority (for the benefit of the Authority itself and for the Authority as agent and trustee for the benefit of the Transferring Employees) that it shall and shall procure that any relevant Sub- Contractor shall procure that:

(a) the Transferring Employees shall by three (3) months before the Transfer Date or the Cessation Date (as the case may be) be offered membership of the Contractor Scheme with effect from and including the Transfer Date or Cessation Date (as the case may be);

(b) the Contractor Scheme shall provide benefits in respect of the Transferring Employees' periods of service on and after the Transfer Date or Cessation Date (as the case may be) which the Government Actuary’s Department or an actuary nominated by the Authority in accordance with relevant guidance produced by the Government Actuary's Department and the Direction shall certify to be the same as, broadly comparable to or better than the benefits which the Transferring Employees would have been entitled to under the LGPS had they continued in membership of the LGPS;

(c) if the Contractor Scheme is terminated, a replacement pension scheme shall be provided with immediate effect for those Transferring Employees who are still employed by the Contractor or relevant Sub-Contractor. The replacement scheme must comply with this paragraph 1.4 as if it were the Contractor Scheme;

(d) where the Contractor Scheme has not been established at the Transfer Date or Cessation Date (as the case may be), the Transferring Employees shall be provided with benefits in respect of death-in-service which are no less favourable than the death-in-service benefits provided by the LGPS immediately before the Transfer Date or Cessation Date (as the case my be). Such benefits will continue to be provided until death-in-service benefits are provided by the Contractor Scheme; and

(e) the Contractor Scheme will provide that a Bulk Transfer Value will be paid from the LGPS to the Contractor Scheme following the Transfer Date and any subsequent bulk transfers on termination or expiry of this Contract and where a bulk transfer is paid from the Contractor Scheme the Contractor shall or shall procure that any relevant Sub-Contractor shall procure that such bulk transfer will be calculated on a past service reserve basis  and shall have no reduction applied to reflect the deficiency, if any, in the assets of the Contractor Scheme or Sub-Contractor Scheme (as the case may be) relative to the liabilities.

14.5 Pensions Issues on expiry or Termination

14.5.1 The Contractor shall and shall procure that any relevant Sub-Contractor shall:

(a) maintain such documents and information as will be reasonably required to manage the pension aspects of any onward transfer of any person engaged or employed by the Contractor or any Sub-Contractor in the provision of the Services on the Termination Date (including without limitation identification of the Transferring Employees);

(b) promptly provide to the Authority such documents and information mentioned in paragraph 1.5(a) which the Authority may reasonably request in advance of the Termination Date; and

(c) fully co-operate (and procure that the trustees of the Contractor's Scheme shall fully co-operate) with the reasonable requests of the Authority relating to any administrative tasks necessary to deal with the pension aspects of any onward transfer of any person engaged or employed by the Contractor or any Sub-Contractor in the provision of the Services on the Termination Date.

14.6 Claims for Transferring Employees 

14.6.1 The Contractor hereby indemnifies the Authority and/or any subsequent contractor who succeeds the Contractor as a provider of the Services and, in each case, their sub-contractors, from and against all claims, actions, proceedings, costs, compensation, demands, fines, tribunal awards, liabilities, losses and expenses (howsoever arising) suffered or incurred by it or them which arise from claims by Transferring Employees of the Contractor and/or any Sub-Contractor or by any trade unions, elected employee representatives or staff associations in respect of all or any such Transferring Employees which losses:

(a) relate to pension rights in respect of periods of employment on and after the Transfer Date until the Termination Date; or

(b) arise out of the failure of the Contractor and/or any relevant Sub-Contractor to comply with the provisions of this paragraph 1.6 during the period of this Contract or consequent to the termination or expiry of this Contract.

14.7 Liability for Costs

The costs of the Authority necessarily and reasonably incurred in connection with the Admission Agreement and/or of obtaining the necessary certification of comparability in accordance with paragraph 1.4 shall be borne by the Contractor.

14.8 Disputes

14.8.1 Any dispute between the Actuary nominated by the Authority, the Contractor Scheme Actuary or the Sub-Contractor Scheme Actuary concerning the determination or agreement of any matters to be determined or agreed by them for the purposes of this paragraph 1.9 shall, in the absence of agreement between them, be referred to an independent Actuary to be nominated by the Authority and the Contractor (or the Sub-Contractor) (or failing such nomination, to be nominated by the President for the time being of the Institute of Actuaries at the instance of the party first applying to him).

14.8.2 In relation to an Actuary appointed under paragraph 1.9.1:

(a) he shall act as expert and not an arbitrator;

(b) his decision shall be final and binding; and

(c) his costs shall be borne as he shall direct. 

14.9 New Employees

14.9.1 The Contractor shall and shall procure that any Sub-Contractor shall offer New Employees membership of either
:

(a) a Retirement Benefits Scheme which will be one of the following:

(i) a scheme which is contracted out of the state scheme in accordance with the provisions of the Pension Schemes Act 1993 and provides benefits on a defined benefit basis; or

(ii) a defined contribution scheme where the sponsoring employer must match employee contributions up to six per cent (6%) of each member's earnings; 

or

(b) a Stakeholder Scheme where the employer must match employee contributions up to six per cent (6%) of each member's earnings

14.9.2 The Contractor shall and shall procure that any Sub-Contractor shall comply with Sections 257 and 258 of the Pensions Act 2004.

14.9.3 The Contractor shall and shall procure that any Sub-Contractor shall comply with the Direction 2007.

ANNEX 7

Anti Discrimination
15. Anti-discrimination

1.1 
The Contractor shall not unlawfully discriminate within the meaning and scope of any law, enactment, order, or regulation relating to discrimination (whether in age, race, gender, religion, disability, sexual orientation or otherwise) in employment.

1.2 
The Contractor shall take all reasonable steps to secure the observance of clause 1.1 by all servants, employees or agents of the Contractor and all suppliers and sub-contractors employed in performance of this agreement.

ANNEX 8
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Intellectual Property" \l 9 \* MERGEFORMAT 

Authority Software
ANNEX 9

Commercially Sensitive Information
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Part 1 – Commercially Sensitive Contractual Provisions
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Dated                               2017
 
 
 
 
 
 
 
 
 
 
[GUARANTOR] 
ESSEX COUNTY COUNCIL
 [CONTRACTOR]
 
 
__________________________________________
 
PARENT COMPANY GUARANTEE
__________________________________________
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This Deed is made on                                                                                             20[   ]
 
Between 
 
(1)       [   ] whose registered office is [     ] (the Guarantor);
 
(2)       ESSEX COUNTY COUNCIL of County Hall, Chelmsford, Essex CM1 1LX (the Employer); and 
 
(3)       [   ] No. [  ] whose registered office is at [   ] (the Contractor).
 
Whereas
 
(A)      
By an agreement in writing dated [ ] and made between (1) the Employer and (2) the Contractor (the Contract), the Contractor agreed for the consideration therein mentioned to provide the Relevant Services (as defined in the Contract).
 
(B)      
The Guarantor has agreed to guarantee the due performance by the Contractor of its obligations under the Contract.
 
It is agreed in consideration of the Employer entering into the Contract as follows:-
 
1.         Promise to pay
 
If the Contractor in any respect fails to observe or perform any of its duties or obligations to the Employer under or in connection with the Contract, or if the Contractor fails to pay any debt, damages, interest or costs due from the Contractor to the Employer under or in connection with the Contract, then subject to clause 5 (Extent of Liability) the Guarantor shall indemnify the Employer against all loss, damage, cost and expense (including legal expenses on an indemnity basis) incurred by the Employer by reason of such failure or non-payment as aforesaid and shall if required to do so by notice given by the Employer itself pay to the Employer without any deduction or set-off the amount of such debt, damages, interest or costs, as the case shall require.
 
2.         Amendments to the Contract
 
The Contract may be modified, amended or supplemented in any manner whatsoever without the consent of the Guarantor, and no such modification, amendment or supplement shall release or impair the liability of the Guarantor under this Deed, which shall extend to the duties, obligations and liabilities of the Contractor under the Contract as so modified, amended or supplemented.  No invalidity in the Contract or its avoidance or termination shall affect or impair the liability of the Guarantor under this Deed.  No waiver or concession or allowance of time or compromise or forbearance given to or made with the Contractor shall release, affect or impair the liability of the Guarantor under this Deed, and the terms hereof shall apply to the terms of such compromise as they apply to the Contract.
 
3.         Insolvency of the Contractor
 
The liquidation or receivership or insolvency of the Contractor shall not affect the liability of the Guarantor under this Deed.
 
4.         Priority of claims against the Contractor
 
So long as any liability incurred by the Contractor to the Employer under or in connection with the Contract remains unsatisfied, the Guarantor shall not, in respect of any payment made or liability arising pursuant to this Deed, effect or seek to effect any recovery from the Contractor, whether by receipt of money or set-off or proof of debt or enforcement of security or otherwise.
 
5.         Extent of liability
 
5.1       The Employer shall be entitled to recover no more under this Deed in respect of any matter than the Employer would be entitled to recover from the Contractor in respect of that matter.
 
5.2       The Employer shall not be entitled to commence proceedings against the Guarantor hereunder in respect of any claim once any proceedings against the Contractor in respect of such claim would be statute-barred.
 
5.3       The Employer shall not be obliged to pursue any means of recourse against the Contractor before being entitled to enforce this Deed against the Guarantor and the Employer shall be at liberty to compromise, release, waive or neglect any security as it sees fit, without impairment of its rights under this Deed.
 
5.4       Any money judgment of the Court or arbitrator’s award or decision of an adjudicator against the Contractor in favour of the Employer under the Contract shall be conclusive evidence for the purposes of this Deed as to any liability of the Contractor to which such judgment or award or decision relates (unless and until the same is set aside by any competent tribunal) but on condition that if the Employer commences any proceedings in court or arbitration proceedings or adjudication against the Contractor under or in connection with the Contract, it shall so notify the Guarantor within twenty eight (28) days after their commencement.  The Employer and the Contractor each agrees that if the Guarantor requests within twenty eight (28) days of such notification that it be joined as a party to or be heard in such proceedings, it will promptly take all reasonable steps within its power to have the Guarantor joined or given rights of audience in such proceedings.
 
6.         Assignment
 
The Employer may with the prior written consent of the Guarantor (such consent not to be unreasonably withheld or delayed and it shall be deemed unreasonably where such consent is withheld in relation to an assignee whom is a successor to the Employer) assign or charge the benefit of this Deed to any person to whom the Employer lawfully assigns or charges the benefit of the Contract.
 
7.         Service of notice
 
Any notice or demand to be served under this Deed must be in writing and must be served by hand or by registered post or recorded delivery, and in the case of a corporation must be served as its registered office for the time being. In any other case notice may be served at any address for the time being of the person to be served.  Service shall take effect, if given by hand, on the first Working Day after the date of delivery.  If given by post, it shall take effect two (2) Working Days after posting.
 
8.         Governing law
 
The law of this Deed is English law and the English courts shall have jurisdiction with regard to all matters arising therefrom.
 
9.         Definitions and interpretation
 
9.1       In this Deed:
 
(a)      person includes any firm and any entity having legal capacity; and 
 
(b)      Working Day means any day except a Saturday, Sunday or statutory holiday.
 
9.2       The definitions given in the Recitals hereto apply to this Deed.
 
9.3       clause headings do not form part of this Deed.
 
Executed as a deed  by the parties or their duly authorised representatives on the date of this Deed.
 
Executed as a deed by [   ] )
                                                         )
Acting by two directors or by a         )
director and its secretary                  )
 
 
Director
 
 
Director/Secretary
Executed as a deed for and on        )
behalf of ESSEX COUNTY              )
COUNCIL by:                                    )
 
 
Attesting Officer:
 
 
Executed as a deed by                     )
[  ] acting by two )
directors or by a director and its      )
secretary                                            )
 
 
 
 
Director
 
 
 
 
Director/Secretary 
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ANNEX 11

Bond
Dated                                                                                                 2017
 
 
 
 
 
 
 
 
 
 
[BONDSMAN]
 
[CONTRACTOR]
 
ESSEX COUNTY COUNCIL
 
 
 
 
 
 
 
__________________________________________
 
PERFORMANCE BOND
__________________________________________
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This Deed is made on                                                                                             2012
 
Between 
 
(1)       [BONDSMAN]          [                       ] whose registered office is [                        ] (the Surety);
 
(2)       [CONTRACTOR]  [No.                    ] whose registered office is at [                   ] (the Contractor); and
 
(3)       ESSEX COUNTY COUNCIL of County Hall, Chelmsford, Essex CM1 1LX (the Employer).
 
Whereas
 
(A)       By an agreement in writing (the Contract) dated  [  ] between (1) the Employer and (2) the Contractor, the Contractor has undertaken to provide the services mentioned therein (the Relevant Services) in accordance therein with the provisions of the Contract.
 
(B)       The Surety has agreed to bind itself to the Employer in the sum of [                  ] (Maximum Amount) on the terms of this Deed.
 
It is agreed as follows:
 
1.         Promise to pay
 
If the Contractor fails to pay any debt, damages, interest or costs which become due from the Contractor to the Employer under or in connection with the Contract, the Surety shall, if required to do so by notice given by the Employer, pay to the Employer the amount of such debt, damages, interests or costs, up to the Maximum Amount.  The Surety agrees to pay each such claim up to the aggregate Maximum Amount.
 
2.         Amendments to the Contract
 
The Contract may be modified, amended or supplemented in any manner whatsoever without the consent of the Surety, and no such modification, amendment or supplement shall release or impair the liability of the Guarantor under this Deed, which shall extend to the liabilities of the Contractor under the Contract as so modified, amended or supplemented.  No invalidity in the Contract or its avoidance or termination shall affect or impair the liability of the Surety under this Deed.  No waiver or concession or allowance of time or compromise or forbearance given to or made with the Contractor shall release or affect or impair the liability of the Surety under this Deed and the terms of this Deed shall apply to the terms of such compromise as they apply to the Contract.
  
3.         Extent of liability
 
3.1      The Employer shall be entitled to recover no more under this Deed in respect of any matter than the Employer would be entitled to recover from the Contractor in respect of that matter, net of any set-off or counterclaim.
 
3.2      The liability of the Surety under this Deed shall not be affected or reduced by the insolvency of the Contractor or its liquidation or receivership.
 
3.3.     The Employer shall not be obliged to pursue any means of recourse against the Contractor before being entitled to enforce this Deed against the Surety and the Employer shall be at liberty to compromise, release, waive or neglect any security as it sees fit, without impairment of its rights under this Deed.
 
3.4      Any money judgment of the court or arbitrator’s award or decision of an adjudicator against the Contractor in favour of the Employer under the Contract shall be conclusive evidence for the purposes of this Deed as to any liability of the Contractor to which such judgment or award or decision relates (unless and until the same is set aside by any competent tribunal) but on condition that if the Employer commenced any proceedings in court or arbitration proceedings or adjudication against the Contractor under or in connection with the Contract, it shall so notify the Surety within twenty-eight (28) days after their commencement.  The Employer and the Contractor each agrees that if the Surety requests within twenty-eight (28) days of such notification that it be joined as a party to or be heard in such proceedings, it will promptly take all reasonable steps within its power to have the Surety joined or given rights of audience in such proceedings.
 
4.         Expiry of Bond
 
This Deed shall cease to have effect on the date falling twelve (12) years after the Services Order Date (such term being defined in the Contract).
 
5.         Assignment
 
The Employer shall be entitled to assign or charge the benefit of this Deed with the prior written consent of the Contractor and the Surety (such consent not to be unreasonably withheld or delayed and it shall be deemed unreasonable to withhold consent where the assignee is a successor to the Employer).
 
6.         Service of notice
 
Any notice to be served under this Deed must be in writing and must be served by hand or by registered post or recorded delivery, and in the case of a corporation must be served at its registered office for the time being.  In any other case notice may be served at any address for the time being of the person to be served.  Service shall take effect, if given by hand, on the first Working Day after the date of delivery.  If given by post, it shall take effect two (2) Working Days after posting.
 
7.         Governing law
 
The law of this Deed is English law and the English courts shall have non-exclusive jurisdiction with regard to all matters arising from it.
 
8.         Definitions and interpretation
 
8.1       In this Deed:
 
(a)       person includes any firm and any entity having legal capacity; and
 
(b)       Working Day means any day except a Saturday, Sunday or a statutory holiday.
 
8.2       The definitions given in the recitals to this Deed apply to this Deed,
 
8.3       clause headings do not form part of this Deed.
 
Executed by the parties of their duly authorised representatives on the date of this Deed.
 
 
 
Executed as a deed by [Bondsman]        )
acting by two directors or by a         
  )
director and its secretary                
 )
  
Director
 
 
Secretary 
 
Executed as a deed by [Contractor]         )
acting by two directors or by a        
  )
director and its secretary          

  )
 
 Director
  
Secretary 
  
 
 
Executed as a deed for and on       
)
behalf of ESSEX COUNTY            
)
COUNCIL by:                                    
)
 
 
Attesting officer:
 
 
Executed as a deed by                     )
(Contractor)             )
      )
                                           )
 
  
Director/Secretary 
 
 
 
Annex 12

Customer Complaints Policy 

Customer Complaints, Comments and Compliment Policy

http://intranet.essexcc.gov.uk/vip8/intranet/INet/content/binaries/documents/Complaints%2c_Comments_and_Compliments_policy_April_2008.pdf
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Part 1 – Commercially Sensitive Contractual Provisions

	Contractual Provision
	Time Period



	
	

	
	


Part 2 – Commercially Sensitive Material
	Material
	Time Period
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� Insert the name of the Contractor.


�	The Contractor’s registered office should be inserted if the Contractor is a registered company and the Contractor’s principal place of business should be inserted otherwise.


� Insert the Contractor’s company registration number if the Contractor is a registered company.


� This is the date the Services Order is signed by both parties.


� This is the agreed date from which the Relevant Services will be provided.


� The Special Terms will depend on the Lot being awarded. 


� A brief description of the Relevant Services will be inserted here. The full requirements will be set out in Annex 2 of the Services Order.


� Include names of Contractor’s key staff in the delivery of the Relevant Services.


� Include any assumptions that the Contractor has made as to disclosed data.


� This will set out the core terms and conditions applicable to the Services Order. These will be the Core Terms as set out in Schedule 3A of the Framework Agreement. 


� This will set out the special terms and conditions applicable to the Services Order. These will be based on the relevant Special Terms set out in Schedule 3B of the Framework Agreement. 


� This will include the Authority’s requirements for the Relevant Services. These will have been notified to the Contractor in the Invitation to Participate in the Mini-Competition and agreed between the parties as part of the Mini-Competition process. Those requirements will be based on the sections of the Specification applicable to the Relevant Services.


� This will be the Contractor’s Submission in response to the Invitation to Participate in a Mini-Competition and agreed between the parties as part of the Mini-Competition Process.


� The Contractor is required to provide a PCG in the form set out in Annex 10. Where the Contractor cannot provide a PCG then it is required to provide a bond in the form set out in Annex 11. Even where the Contractor does provide a PCG the Authority reserves the right to request a bond from the Contractor if the Authority considers the security provided by the PCG to be insufficient for its needs. In responding to the ITT, the Contractor shall confirm that the relevant guarantor as agreed to the terms of the relevant PCG/Bond.


� Insert the main Authority’s Representative name


� Insert the main Contractor’s Representative name


� If applicable to the Relevant Services this Part should set out basic employment information in relation to each employee of the current incumbent that is assigned to the Relevant Services at the Commencement Date and therefore likely to transfer to or become employed by the Contractor (or a Sub-Contractor) on the Transfer Date.  


As a minimum the list would normally show:


Staff Reference Number


Date of Birth


Age


Job Title


Start Date


Contracted Hours


Gender


Site


Department


NI letter (A or D)


Scale and Point


Salary


Superannuation (including type of scheme, contribution rates, length of reckonable pensionable service etc)


Allowance/deduction code








� “Transferring Employees” in this context will be those employees who are employed by the Authority immediately prior to the Transfer Date.


� New Employees who are employed by the Contractor to work on the Services ‘along side’ the Transferring Employees must be offered one of the pension arrangements at clause 1.11.1 in order to satisfy the ‘two-tier’ provisions.
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Container Transport and Disposal Order	 No. D


RCHW:  Lawford CO11 1UW	 Environmental Permit no.    71329


	 European Waste Code: 	 20 03 01
Transport Contractor details
Haulier name:_ _______________________________ Container type:__________________________


Vehicle registration no._ ________________________ Waste Carriers Licence no.________________


Driver’s name: (PRINT)_________________________ Driver’s signature: _______________________


RCHW Site Contractor details


Name: (PRINT)_______________________________ Signature:______________________________


Container no._________________________________ Load size: 	 F 	 ¾	 ½	 ¼	 E	 (Circle)


Date:_______________________________________ Time:_ ________________________________


Disposal details


Empty at: _ __________________________________ Post code:_ ____________________________


Environmental Permit no. _______________________


This order is for use only for the transfer and disposal/treatment/reuse of household waste from Essex County Council controlled
RCHW sites and is to be treated as the Waste Transfer Note as described under the Environmental Protection Act 1990,
Regulation Section 34(5): Duty of Care. ECC confirms that it has fulfilled its duty to apply the waste hierarchy as required by 	
regulation 12 of the Waste Regulations (E&W) 2011 for household waste treatment and disposal.


White – ECC copy (leave at RCHW), Green – Weighbridge copy (leave at WB)
Yellow – Reprocessor’s Copy (Fwd to ECC) (leave at WB) , Blue – Transport Contractor’s copy (retain)
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