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Payments on Termination

Definitions

In this Schedule, the following definitions shall apply:

“Applicable Supplier
Personnel”

“Breakage Costs
Payment”

“Compensation
Payment”

“Contract Breakage

any Supplier Personnel who:
€)) at the Termination Date:
0] are employees of the Supplier;
(i) are Dedicated Supplier Personnel;

(iii) have not transferred (and are not in
scope to transfer at a later date) to the
Authority or the Replacement Supplier
by virtue of the Employment
Regulations; and

(b) are dismissed or given notice of dismissal by
the Supplier within:

0] 40 Working Days of the Termination
Date; or

(i) such longer period required by Law,
their employment contract (as at the
Termination Date) or an applicable
collective agreement; and

(©) have not resigned or given notice of
resignation prior to the date of their dismissal
by the Supplier; and

(d) the Supplier can demonstrate to the
satisfaction of the Authority:

0] are surplus to the Supplier's
requirements after the Termination
Date notwithstanding its obligation to
provide services to its other customers;

(i) are genuinely being dismissed for
reasons of redundancy; and

(iii) have been selected for redundancy by
the Supplier on objective grounds other
than the fact that the Supplier is entitled
to reimbursement under this provision
in respect of such employees;

an amount equal to the redundancy costs and the
Contract Breakage Costs as at the Termination Date
as determined in accordance with Paragraph 3;

the payment calculated in accordance with
Paragraph 6;

the amounts payable by the Supplier to its Key Sub-
Suppliers or other third parties (as applicable) for



Costs”

“Dedicated Supplier

Personnel”

“Shortfall Period”

“Exclusive Sub-
Contracts”

“Total Costs Incurred”

“Unrecovered Costs”

“Unrecovered
Payment”

2 Termination payment

terminating all relevant Key Sub-contracts or Exclusive
Sub-Contracts as a direct result of the early
termination of this Agreement;

all Supplier Personnel then assigned to the Services
or any part of the Services. If the Supplier is unsure as
to whether Supplier Personnel are or should be
regarded as so assigned, it shall consult with the
Authority whose view shall be determinative provided
that the employee has been materially involved in the
provision of the Services or any part of the Services;

has the meaning given in Paragraph 6.2;

a contract with a sub-contractor entered into by the
Supplier exclusively for the purpose of delivering the
Services, as listed in Schedule 4.5 (Exclusive Sub-
contracts);

the Costs incurred by the Supplier up to the
Termination Date in the performance of this
Agreement and detailed in the Financial Annex (but
excluding Contract Breakage Costs, redundancy costs
and any costs the Supplier would not otherwise be
able to recover through the Charges) less any
Deductions up to (and including) the Termination Date;

the Costs incurred by the Supplier in the performance
of this Agreement (as summarised in the Financial
Annex) to the extent that the same remain at the
Termination Date to be recovered through Charges
that but for the termination of this Agreement would
have been payable by the Authority after the
Termination Date in accordance with
Schedule 7.1 (Charges and Invoicing) as such Costs
and Charges are forecast in the Financial Annex;

an amount equal to the lower of:

€) the sum of the Unrecovered Costs and the
unrecovered profit; and

(b) the amount specified in Paragraph 4; and

2.1 The Termination Payment payable pursuant to Clause 34.3(a) (Payments by the
Authority) shall be an amount equal to the aggregate of the Breakage Costs Payment and

the Unrecovered Payment.



3 Breakage costs payment

3.1 The Supplier may recover through the Breakage Costs Payment only those costs
incurred by the Supplier directly as a result of the termination of this Agreement which:

(a) would not have been incurred had this Agreement continued until expiry of the
Initial Term, or in the event that the Term has been extended, the expiry of the
Extension Period;

(b) are unavoidable, proven, reasonable, and not capable of recovery;

(©) are incurred under arrangements or agreements that are awarded pursuant
this Agreement;

(d) are not Contract Breakage Costs relating to contracts or Sub-contracts with
Affiliates of the Supplier; and

(e) relate directly to the termination of the Services.
Limitation on Breakage Costs Payment

3.2 The Breakage Costs Payment shall cover fair and reasonable prices for each Service
performed in accordance with the Agreement.

Contract Breakage Costs

3.3 The Supplier shall be entitled to Contract Breakage Costs only in respect of
Exclusive Sub-Contracts or Sub-contracts which:

(a) are not assigned or novated to a Replacement Supplier at the request of the
Authority in accordance with Schedule 8.5 (Exit Management); and

(b) the Supplier can demonstrate:

(@ are surplus to the Supplier's requirements after the Termination Date,
whether in relation to use internally within its business or in providing
services to any of its other customers; and

(ii) have been entered into by it in the ordinary course of business.

3.4  The Supplier shall seek to negotiate termination of any Exclusive Sub-Contracts or
Sub-contracts with the relevant Sub-contractor (as the case may be) using all reasonable
endeavours to minimise the cancellation or termination charges.

3.5 Except with the prior written agreement of the Authority, the Authority shall not be
liable for any costs (including cancellation or termination charges) that the Supplier is obliged
to pay in respect of:

(a) the termination of any contractual arrangements for occupation of, support of
and/or services provided for Supplier premises which may arise as a
consequence of the termination of this Agreement; and/or

(b) Assets not yet installed at the Termination Date.



4 Unrecovered payment
4.1 The Unrecovered Payment shall not exceed the lowest of:

(a) 120% of the estimate for the Unrecovered Payment set out in any relevant
termination estimate; and

(b) the Charges that but for the termination of this Agreement would have been
payable by the Authority after the Termination Date in accordance with
Schedule 7.1 (Charges and Invoicing) as forecast in the Financial Annex.

5 Mitigation of contract breakage costs, redundancy costs and unrecovered
costs

5.1 The Supplier agrees to use all reasonable endeavours to minimise and mitigate
Contract Breakage Costs, Redundancy Costs and Unrecovered Costs by:

(a) the appropriation of Assets, employees and resources for other purposes;

(b) at the Authority’s request, assigning any Exclusive Sub-Contracts and Sub-
contracts to the Authority or a third party acting on behalf of the Authority; and

(c) in relation Exclusive Sub-Contracts and Sub-contract that are not to be
assigned to the Authority or to another third party, terminating those contracts
at the earliest possible date without breach or where contractually permitted.

5.2 If Assets, employees and resources can be used by the Supplier for other purposes,
then there shall be an equitable reduction in the Contract Breakage Costs, Redundancy
Costs and Unrecovered Costs payable by the Authority or a third party to the Supplier. In
the event of any Dispute arising over whether the Supplier can use any Assets, employees
and/or resources for other purposes and/or over the amount of the relevant equitable
reduction, the Dispute shall be referred to an Expert for determination in accordance with the
procedure detailed in Schedule 8.3 (Dispute Resolution Procedure).

6 Compensation payment

6.1 The Compensation Payment payable pursuant to Clause 34.3(b) (Payments by the
Authority) shall be an amount equal to the total forecast Charges over the Shortfall Period
(as stated in the Payment Schedule).

6.2 For the purposes of Paragraph 6.1, the “Shortfall Period” means:

(@) where the Authority terminates this Agreement pursuant to
Clause 33.1(a) (Termination by the Authority), a number of days equal to the
number of days by which the notice given (or deemed given pursuant to
Paragraph 2.1(a) of Part D of Schedule 7.1 (Charges and Invoicing)) falls
short of 365 days; or

but in each case subject to the limit set out in Paragraph 6.3.

6.3 The Compensation Payment shall be no greater than:

(a) 120% of the estimate for the Compensation Payment set out in the relevant
termination estimate.



7 Full and final settlement

7.1 Any Termination Payment and/or Compensation Payment paid under this Schedule
shall be in full and final settlement of any claim, demand and/or proceedings of the Supplier
in relation to any termination by the Authority pursuant to Clause 33.1(a) (Termination by the
Authority), and the Supplier shall be excluded from all other rights and remedies it would
otherwise have been entitled to in respect of any such termination.

8 Invoicing for the payments on termination

8.1 All sums due under this Schedule shall be payable by the Authority to the Supplier in
accordance with the payment terms set out in Schedule 7.1 (Charges and Invoicing).

9 Set off

9.1 The Authority shall be entitled to set off any outstanding liabilities of the Supplier
against any amounts that are payable by it pursuant to this Schedule.

10 No double recovery

10.1 If any amount payable under this Schedule (in whole or in part) relates to or arises
from any Transferring Assets then, to the extent that the Authority makes any payments
pursuant to Schedule 8.5 (Exit Management) in respect of such Transferring Assets, such
payments shall be deducted from the amount payable pursuant to this Schedule.

10.2 The value of the Termination Payment and/or the Compensation Payment shall be
reduced or extinguished to the extent that the Supplier has already received the Charges or
the financial benefit of any other rights or remedy given under this Agreement so that there is
no double counting in calculating the relevant payment.

10.3 Any payments that are due in respect of the Transferring Assets shall be calculated
in accordance with the provisions of the Exit Plan.
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1

Definitions

Benchmarking

In this Schedule, the following definitions shall apply:

“Benchmarked
Service”

“Benchmarker”

“Benchmark Report”

“Benchmark Review”

“Comparable Service”

“Comparison Group”

“Equivalent  Services
Data”

“Good Value”

a Service that the Authority elects to include in a
Benchmark Review under Paragraph 2.3;

the independent third party appointed under
Paragraph 3.1;

the report produced by the Benchmarker following the
Benchmark Review as further described in
Paragraph 5;

a review of one or more of the Services carried out in
accordance with Paragraph 4 to determine whether
those Services represent Good Value;

in relation to a Benchmarked Service, a service that is
identical or materially similar to the Benchmarked
Service (including in terms of scope, specification,
volume and quality of performance);

in relation to a Comparable Service, a sample group
of organisations providing the Comparable Service
identified by the Benchmarker under Paragraph 4.8
which consists of organisations which are either of
similar size to the Supplier or which are similarly
structured in terms of their business and their service
offering so as to be (in the Benchmarker's
professional opinion) fair comparators with the
Supplier or which, in the professional opinion of the
Benchmarker, are best practice organisations and,
where there are a reasonable number of such
organisations, referencing only those organisations
that are carrying on at least a significant part of their
business within the United Kingdom;

in relation to a Comparable Service, data derived
from an analysis of the Comparable Service provided
by the Comparison Group as adjusted in accordance
with Paragraphs 4.8(a) and 4.9 provided that the
Benchmarker shall not use any such data that relates
to a period which ended more than 36 months prior to
the date of the appointment of the Benchmarker;

in relation to a Benchmarked Service, that:

(@) having taken into account the Performance
Indicators and Target Performance Level, the
value for money of the Charges attributable to
that Benchmarked Service is at least as good



as the value for money of the Upper Quartile;
and

(b) any Performance Indicators and Target
Performance Levels applicable to that
Benchmarked Service are, having taken into
account the Charges, equal to or better than
the median service levels for the Comparable
Service using Equivalent Services Data; and

“Upper Quartile” the top 25% of instances of provision of a
Comparable Service by members of the Comparison
Group ranked by best value for money to the
recipients of that Comparable Service.

2 Frequency, purpose and scope of benchmark review

2.1 Twenty Four(24) months from the from the Full Service Commencement Date the
Authority may, by written notice to the Supplier, require a Benchmark Review of any or all of
the Services in order to establish whether a Benchmarked Service is, and/or the
Benchmarked Services as a whole are, Good Value.

2.2 The Authority shall be entitled to carry out a Benchmark Review of any Services.

2.3 The Services that are to be the Benchmarked Services shall be identified by the
Authority in the notice given under Paragraph 2 .1.

3 Appointment of benchmarker

3.1 The Authority shall appoint a Benchmarker to carry out the Benchmark Review either
an organisation as may be agreed in writing between the Parties.

3.2 The Authority shall, at the written request of the Supplier, require the Benchmarker to
enter into a confidentiality agreement with the Supplier in, or substantially in, the form set out
in Annex 1.

3.3 The costs and expenses of the Benchmarker and the Benchmark Review shall be
shared equally between both Parties provided that each Party shall bear its own internal
costs of the Benchmark Review. The Benchmarker shall not be compensated on a
contingency fee or incentive basis.

3.4 The Authority shall be entitled to pay the Benchmarker’s costs and expenses in full
and to recover the Supplier’s share from the Supplier.

4 Benchmark review

4.1 The Authority shall require the Benchmarker to produce, and to send to each Party
for approval, a draft plan for the Benchmark Review within 10 Working Days after the date of
the appointment of the Benchmarker, or such longer period as the Benchmarker shall
reasonably request in all the circumstances. The plan must include:

(a) a proposed timetable for the Benchmark Review;



(b) a description of the information that the Benchmarker requires each Party to
provide;

(© a description of the benchmarking methodology to be used,

(d) a description that clearly illustrates that the benchmarking methodology to be
used is capable of fulfilling the benchmarking objectives under Paragraph 2.1;

(e) an estimate of the resources required from each Party to underpin the delivery
of the plan;

)] a description of how the Benchmarker will scope and identify the Comparison
Group;

(9) details of any entities which the Benchmarker proposes to include within the
Comparison Group; and

(h) if in the Benchmarker's professional opinion there are no Comparable
Services or the number of entities carrying out Comparable Services is
insufficient to create a Comparison Group, a detailed approach for meeting
the relevant benchmarking objective(s) under Paragraph 2.1 using a proxy for
the Comparison Services and/or Comparison Group as applicable.

4.2 The Parties acknowledge that the selection and or use of proxies for the Comparison
Group (both in terms of number and identity of entities) and Comparable Services shall be a
matter for the Benchmarker's professional judgment.

4.3 Each Party shall give notice in writing to the Benchmarker and to the other Party
within 10 Working Days after receiving the draft plan either approving the draft plan or
suggesting amendments to that plan which must be reasonable Where a Party suggests
amendments to the draft plan pursuant to this Paragraph 4.3, the Benchmarker shall, if it
believes the amendments are reasonable, produce an amended draft plan. Paragraph 4.1
and this Paragraph 4.3 shall apply to any amended draft plan.

4.4 Failure by a Party to give notice under Paragraph 4.3 shall be treated as approval of
the draft plan by that Party. If the Parties fail to approve the draft plan within 30 Working
Days of its first being sent to them pursuant to Paragraph 4.1 then the Benchmarker shall
prescribe the plan.

4.5 Once the plan is approved by both Parties or prescribed by the Benchmarker, the
Benchmarker shall carry out the Benchmark Review in accordance with the plan. Each
Party shall procure that all the information described in the plan, together with any additional
information reasonably required by the Benchmarker is provided to the Benchmarker without
undue delay. If the Supplier fails to provide any information requested from it by the
Benchmarker and described in the plan, such failure shall constitute a material Default for
the purposes of Clause 27.1(c) (Rectification Plan Process).

4.6 Each Party shall co-operate fully with the Benchmarker, including by providing
access to records, technical documentation, premises, equipment, systems and personnel at
times reasonably requested by the Benchmarker, provided that the Benchmarker shall be
instructed to minimise any disruption to the Services.

4.7 Either Party may provide additional material to the Benchmarker to assist the
Benchmarker in conducting the Benchmark Review.



4.8 Once it has received the information it requires, the Benchmarker shall:

@)

(b)

(©)

(d)

(e)

()

()]

finalise the sample of entities constituting the Comparison Group and collect
data relating to Comparable Services. The final selection of the Comparison
Group (both in terms of number and identity of entities) and of the
Comparable Services shall be a matter for the Benchmarker's professional
judgment;

derive the Equivalent Services Data by applying the adjustment factors listed
in Paragraph 4.9 and from an analysis of the Comparable Services;

derive the relative value for money of the charges payable for the Comparable
Services using the Equivalent Services Data and from that derive the Upper
Quartile;

derive the median service levels relating to the Comparable Services using
the Equivalent Services Data;

compare the value for money of the Charges attributable to the Benchmarked
Services (having regard in particular to the applicable Performance Indicators
and Target Performance Level) to the value for money of the Upper Quatrtile;

compare the Performance Indicators and Target Performance Level
attributable to the Benchmarked Services (having regard to the Charges and
Service Credits) with the median service levels using the Equivalent Services
Data; and

determine whether or not each Benchmarked Service is and/or the
Benchmarked Services as a whole are, Good Value.

4.9 The Benchmarker shall have regard to the following matters when performing a
comparative assessment of a Benchmarked Service and a Comparable Service in order to
derive Equivalent Services Data:

@)

(b)

(©)

(d)

(€)

the contractual and business environment under which the Services are being
provided (including the scope, scale, complexity and geographical spread of
the Services);

any front-end investment and development costs of the Supplier;

the Supplier's risk profile including the financial, performance or liability risks
associated with the provision of the Services as a whole;

the extent of the Supplier's management and contract governance
responsibilities;

any other reasonable factors demonstrated by the Supplier, which, if not taken
into consideration, could unfairly cause the Supplier's pricing to appear non-
competitive (such as erroneous costing, non-sustainable behaviour including
excessive consumption of energy or over-aggressive pricing).



5 Benchmark report

51 The Benchmarker shall be required to prepare a Benchmark Report and deliver it
simultaneously to both Parties, at the time specified in the plan approved under Paragraph 4,
setting out its findings. The Benchmark Report shall:

(a) include a finding as to whether or not each Benchmarked Service is and/or
whether the Benchmarked Services as a whole are, Good Value;

(b) include other findings (if any) regarding the quality and competitiveness or
otherwise of those Services;

(© if any Benchmarked Service is not Good Value, or the Benchmarked Services
as a whole are not Good Value, specify the changes that would be required to
the Charges, Performance Indicators and/or Target Performance Levels, that
would be required to make that Benchmarked Service or those Benchmarked
Services as a whole Good Value; and

(d) illustrate the method used for any normalisation of the Equivalent Services
Data

5.2 The Benchmarker shall act as an expert and not as an arbitrator.

5.3 If the Benchmark Report states that any Benchmarked Service is not Good Value or
that the Benchmarked Services as a whole are not Good Value, then the Supplier shall
(subject to Paragraphs 5.5 and 5.6) implement the changes set out in the Benchmark Report
as soon as reasonably practicable within timescales agreed with the Authority but in any
event within no more than 3 months. Any associated changes to the Charges shall take
effect only from the same date and shall not be retrospective.

54 The Supplier acknowledges and agrees that Benchmark Reviews shall not result in
any increase to the Charges, disapplication of the Performance Indicators or any reduction in
the Target Performance Levels.

5.5 The Supplier shall be entitled to reject any Benchmark Report if the Supplier
reasonably considers that the Benchmarker has not followed the procedure for the related
Benchmark Review as set out in this Schedule in any material respect.

5.6 The Supplier shall not be obliged to implement any Benchmark Report to the extent
this would cause the Supplier to provide the Services at a reduced profit level from the
Contract Inception Report (excluding the impact of any Reward Fee or Incentive Fee
payments on the profit level), or to the extent the Supplier cannot technically implement the
recommended changes.

5.7 In the event of any Dispute arising over whether the Benchmarker has followed the
procedure for the related Benchmark Review under Paragraph 5.5 and/or any matter
referred to in Paragraph 5.6, the Dispute shall be referred to Expert Determination. For the
avoidance of doubt in the event of a Dispute between the Parties, the Authority shall
continue to pay the Charges to the Supplier in accordance with the terms of this Agreement
and the Performance Indicators and Target Performance Levels shall remain unchanged
pending the conclusion of the Expert Determination.

5.8 On conclusion of the Expert Determination:



(a) if the Expert determines that all or any part of the Benchmark Report
recommendations regarding any reduction in the Charges shall be
implemented by the Supplier, the Supplier shall immediately repay to the
Authority the difference between the Charges paid by the Authority up to and
including the date of the Expert's determination and the date upon which the
recommended reduction in Charges should have originally taken effect
pursuant to Paragraph 5.3 together with interest thereon at the applicable rate
under the Late Payment Of Commercial Debts (Interest) Act 1998; and

(b) if the Expert determines that all or any part of the Benchmark Report
recommendations regarding any changes to the Performance Indicators
and/or Target Performance Levels shall be implemented by the Supplier:

0] the Supplier shall immediately implement the relevant changes;

(i) the Supplier shall immediately pay an amount equal to any Service
Credits which would have accrued up to and including the date of the
Expert’'s determination if the relevant changes had taken effect on the
date determined pursuant to Paragraph 5.3 together with interest
thereon at the applicable rate under the Late Payment Of Commercial
Debts (Interest) Act 1998; and

(iii) the relevant changes shall thereafter be subject to the Change Control
Procedure for the purposes of formalising and documenting the
relevant change or amendment for the purposes of this Agreement.

5.9 Any failure by the Supplier to implement the changes as set out in the Benchmark
Report in accordance with the relevant timescales determined in accordance with
Paragraph 5.3 (unless the provisions of Paragraph 5.6 and/or Paragraph 5.7 apply) or in
accordance with Paragraph 5.8 shall, without prejudice to any other rights or remedies of the
Authority, constitute a Termination Event.



ANNEX 1
Confidentiality Agreement
CONFIDENTIALITY AGREEMENT
THIS AGREEMENT is made on [date]
BETWEEN:
D [insert name] of [insert address] (the “Supplier”); and

(2) [insert name] of [insert address] (the “Benchmarker” and together with the
Supplier, the “Parties”).

WHEREAS:

(A) [insert name of Authority] (the “Authority”) and the Supplier are party to a contract
dated [insert date] (the “Contract”) for the provision by the Supplier of [insert brief
description of services] to the Authority.

(B) The Benchmarker is to receive Confidential Information from the Supplier for the
purpose of carrying out a benchmarking review for the Authority of one or more of
such services pursuant to the terms of the Contract (the “Permitted Purpose”).

IT IS AGREED as follows:

1 Interpretation

1.1 In this Agreement, unless the context otherwise requires:

“Confidential

Information”

means:

(@)

(b)

(€)

Information, including all personal data within the
meaning of the Data Protection Act 1998, and however it
is conveyed, provided by the Supplier to the Benchmarker
pursuant to this Agreement that relates to:

(i) the Supplier; or

(ii) the operations, business, affairs, developments,
intellectual property rights, trade secrets, know-
how and/or personnel of the Supplier;

other Information provided by the Supplier pursuant to
this Agreement to the Benchmarker that is clearly
designated as being confidential or equivalent or that
ought reasonably to be considered to be confidential
which comes (or has come) to the Benchmarker's
attention or into the Benchmarker's possession in
connection with the Permitted Purpose;

discussions, negotiations, and correspondence between



1.2

“Information”

“Permitted
Purpose”

In this Agreement:

(d)

the Supplier or any of its directors, officers, employees,
consultants or professional advisers and the
Benchmarker or any of its directors, officers, employees,
consultants and professional advisers in connection with
the Permitted Purpose and all matters arising therefrom;
and

Information derived from any of the above,

but not including any Information that:

(i)

(ii)

(i)

(iv)

was in the possession of the Benchmarker without
obligation of confidentiality prior to its disclosure by the
Supplier;

the Benchmarker obtained on a non-confidential basis
from a third party who is not, to the Benchmarker's
knowledge or belief, bound by a confidentiality agreement
with the Supplier or otherwise prohibited from disclosing
the information to the Benchmarker;

was already generally available and in the public domain
at the time of disclosure otherwise than by a breach of
this Agreement or breach of a duty of confidentiality; or

was independently developed without access to the
Confidential Information;

means all information of whatever nature, however conveyed and
in whatever form, including in writing, orally, by demonstration,
electronically and in a tangible, visual or machine-readable
medium (including CD-ROM, magnetic and digital form); and

has the meaning given to that expression in recital (B) to this
Agreement.

(@) a reference to any gender includes a reference to other genders;

(b) the singular includes the plural and vice versa;

(c) the words “include” and cognate expressions shall be construed as if they
were immediately followed by the words “without limitation”;

(d) references to any statutory provision include a reference to that provision as
modified, replaced, amended and/or re-enacted from time to time (before or
after the date of this Agreement) and any prior or subsequent subordinate
legislation made under it;

(e) headings are included for ease of reference only and shall not affect the
interpretation or construction of this Agreement; and

)] references to Clauses are to clauses of this Agreement.



2 Confidentiality Obligations

2.1 In consideration of the Supplier providing Confidential Information to the
Benchmarker, the Benchmarker shall:

@)
(b)

(©)

(d)
(e)

()

(9)

treat all Confidential Information as secret and confidential;

have in place and maintain proper security measures and procedures to
protect the confidentiality of the Confidential Information (having regard to its
form and nature);

not disclose or permit the disclosure of any of the Confidential Information to
any other person without obtaining the prior written consent of the Supplier or,
if relevant, other owner or except as expressly set out in this Agreement;

not transfer any of the Confidential Information outside the United Kingdom;

not use or exploit any of the Confidential Information for any purpose
whatsoever other than the Permitted Purpose;

immediately notify the Supplier in writing if it suspects or becomes aware of
any unauthorised access, copying, use or disclosure in any form of any of the
Confidential Information; and

once the Permitted Purpose has been fulfilled:

(a) destroy or return to the Supplier all documents and other tangible
materials that contain any of the Confidential Information;

(b) ensure, so far as reasonably practicable, that all Confidential
Information held in electronic, digital or other machine-readable form
ceases to be readily accessible (other than by the information
technology staff of the Benchmarker) from any computer, word
processor, voicemail system or any other device; and

(© make no further use of any Confidential Information.

3 Permitted Disclosures

3.1 The Benchmarker may disclose Confidential Information to those of its directors,
officers, employees, consultants and professional advisers who:

@)

(b)

(©)

reasonably need to receive the Confidential Information in connection with the
Permitted Purpose; and

have been informed by the Benchmarker of the confidential nature of the
Confidential Information; and

have agreed to terms similar to those in this Agreement.

3.2 The Benchmarker shall be entitled to disclose Confidential Information to the
Authority for the Permitted Purpose and to any Expert appointed in relation to a Dispute as
referred to in Paragraph 5.7 of schedule 7.3 (Benchmarking) to the Contract.



3.3 The Benchmarker shall be entitled to disclose Confidential Information to the extent
that it is required to do so by applicable law or by order of a court or other public body that
has jurisdiction over the Benchmarker.

34 Before making a disclosure pursuant to Clause 9.3, the Benchmarker shall, if the
circumstances permit:

(a) notify the Supplier in writing of the proposed disclosure as soon as possible
(and if possible before the court or other public body orders the disclosure of
the Confidential Information); and

(b) ask the court or other public body to treat the Confidential Information as
confidential.

4 General

4.1 The Benchmarker acknowledges and agrees that all property, including intellectual
property rights, in Confidential Information disclosed to it by the Supplier shall remain with
and be vested in the Supplier.

4.2 This Agreement does not include, expressly or by implication, any representations,
warranties or other obligations:

(a) to grant the Benchmarker any licence or rights other than as may be
expressly stated in this Agreement;

(b) to require the Supplier to disclose, continue disclosing or update any
Confidential Information; or

(c) as to the accuracy, efficacy, completeness, capabilities, safety or any other
gualities whatsoever of any Information or materials provided pursuant to or in
anticipation of this Agreement.

4.3 The rights, powers and remedies provided in this Agreement are cumulative and not
exclusive of any rights, powers or remedies provided by law. No failure or delay by either
Party to exercise any right, power or remedy will operate as a waiver of it nor will any partial
exercise preclude any further exercise of the same, or of some other right, power or remedy.

4.4  Without prejudice to any other rights or remedies that the Supplier may have, the
Benchmarker acknowledges and agrees that damages alone may not be an adequate
remedy for any breach by the Benchmarker of any of the provisions of this Agreement.
Accordingly, the Benchmarker acknowledges that the Supplier shall be entitled to the
remedies of injunction and specific performance as well as any other equitable relief for any
threatened or actual breach of this Agreement and/or breach of confidence and that no proof
of special damages shall be necessary for the enforcement of such remedies.

4.5 The maximum liability of the Benchmarker to the Supplier for any breach of this
Agreement shall be limited to ten million pounds (£10,000,000).

4.6 For the purposes of the Contracts (Rights of Third Parties) Act 1999 no one other
than the Parties has the right to enforce the terms of this Agreement.

4.7 Each Party shall be responsible for all costs incurred by it or on its behalf in
connection with this Agreement.



4.8 This Agreement may be executed in any number of counterparts and by the Parties
on separate counterparts, but shall not be effective until each Party has executed at least
one counterpart. Each counterpart shall constitute an original of this Agreement, but all the
counterparts shall together constitute but one and the same instrument.

5 Notices
5.1  Any notice to be given under this Agreement (each a “Notice”) shall be given in
writing and shall be delivered by hand and shall be deemed to have been duly given at the
time of delivery provided that such Notice is sent to the relevant physical address, and
expressly marked for the attention of the relevant individual, set out in Clause 5.2.
5.2  Any Notice:
(a) if to be given to the Supplier shall be sent to:
[Address]
Attention: [Contact name and/or position, e.g. “The Finance Director’]

(b) if to be given to the Benchmarker shall be sent to:

[Name of Organisation]
[Address]

Attention: [ ]
6 Governing law
6.1 This Agreement shall be governed by, and construed in accordance with, English law
and any matter claim or dispute arising out of or in connection with this Agreement whether
contractual or non-contractual, shall be governed by and determined in accordance with

English law.

6.2 Each Party hereby irrevocably submits to the exclusive jurisdiction of the English
courts in respect of any claim or dispute arising out of or in connection with this Agreement.



IN WITNESS of the above this Agreement has been signed by the duly authorised
representatives of the Parties on the date which appears at the head of page 1.

For and on behalf of [name of Supplier]

Signature: Date:

Name: Position:

For and on behalf of [name of Benchmarker]

Signature: Date:

Name: Position:
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Financial Distress

1. The Authority may summarily determine the Contract, without compensation to the
Supplier, by giving written notice of such determination to the Supplier at any time after any
of the following events:

Where the Supplier is an individual or a firm

a)

b)

d)

f)

9)

h)

)
K)

)

the application by the individual or, in the case of a firm constituted under English
law, any partner of the firm to the court for an interim order pursuant to Section
253 of the Insolvency Act 1986; or

the court making an interim order pursuant to Section 252 of the Insolvency Act
1986; or

the individual, the firm or, in the case of a firm constituted under English law, any
partner of the firm making a composition or a scheme of arrangement with his or
its creditors; or

the presentation of a petition for bankruptcy order against the individual or, in the
case of a firm constituted under English law, any partner of the firm unless it is
withdrawn within 3 working days from the date on which the Supplier is notified of
the presentation; or

the court making a bankruptcy order in respect of the individual or, in the case of
a firm constituted under English law, any partner of the firm; or

where the Supplier is either unable to pay his debts as they fall due or has no
reasonable prospect of being able to pay debts which are not immediately
payable. The Authority shall regard the Supplier as being unable to pay his debts
if: i. he has failed to comply with or to set aside a Statutory demand under Section
268 of the Insolvency Act 1986 within 21 days of service of the Statutory Demand
on him; or ii. execution or other process to enforce a debt due under a judgement
or order of the court has been returned unsatisfied in whole or in part.

the presentation of a petition for sequestration in relation to the Supplier's estates
unless it is withdrawn within 3 working days from the date on which the Supplier
is notified of the presentation; or

the court making an award of sequestration in relation to the Supplier’s estates.
Where the Supplier is a company registered in England the presentation of a
petition for the appointment of an administrator; unless it is withdrawn within 3
working days from the date on which the Supplier is notified of the presentation;
or

the court making an administration order in relation to the company; or

the presentation of a petition for the winding-up of the company unless it is
withdrawn within 3 working days from the date on which the Supplier is notified of
the presentation; or

the company passing a resolution that the company shall be wound-up; or



m) the court making an order that the company shall be wound-up; or
n) the appointment of a Receiver or manager or administrative Receiver.

Where the Supplier is a company registered other than in England, events occur or are
carried out which, within the jurisdiction to which it is subject, are similar in nature or effect
to those specified in sub-Clauses 1.i) to n) inclusive above.

2. Such determination shall be without prejudice to and shall not affect any right of
action or remedy which shall have accrued or shall accrue thereafter to the Authority and
the Supplier.
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1

Financial Reports and Audit Rights

Definitions

In this Schedule, the following definitions shall apply:

“Annual Contract
Report”

“Audit Agents”

“Contract
Amendment Report”

“Final Reconciliation
Report”

“Financial Annex”

“Financial Reports”

“Financial
Representative”

“Financial
Transparency
Objectives”

“Material Change”

the annual contract report to be provided by the Supplier
to the Authority pursuant to Paragraph 1 of Part B;

(@) the Authority’s internal and external auditors;

(b) the Authority’s statutory or regulatory auditors;

(c) the Comptroller and Auditor General, their staff
and/or any appointed representatives of the
National Audit Office;

(d) HM Treasury or the Cabinet Office;

(e) any party formally appointed by the Authority to
carry out audit or similar review functions; and

® successors or assigns of any of the above;

the contract amendment report to be provided by the
Supplier to the Authority pursuant to Paragraph 1 of
Part B;

the final reconciliation report to be provided by the
Supplier to the Authority pursuant to Paragraph 1 of
Part B;

the Contract Inception Report, the latest Annual
Contract Report or the latest Contract Amendment
Report, whichever has been most recently approved by
the Authority in accordance with Paragraph 2 of Part B;

the Contract Inception Report and the reports listed in
the table in Paragraph 1.1 of Part B;

a reasonably skilled and experienced member of the
Supplier's staff who has specific responsibility for
preparing, maintaining, facilitating access to, discussing
and explaining the Open Book Data and Financial
Reports;

has the meaning given in Paragraph 1 of Part A;

a Change which:

(@) materially changes the profile of the Charges; or

(b) varies the total Charges payable during the Term
(as forecast in the latest Financial Annex) by:

0] 5% or more; or



“Open Book Data” complete and accurate financial and non-financial
information which is sufficient to enable the Authority to
verify the Charges already paid or payable and Charges
forecast to be paid during the remainder of the Term,
including details and all assumptions relating to:

@) the Supplier's Costs broken down against each
Service and/or Deliverable, including actual
capital expenditure (including capital
replacement costs) and the unit cost and total
actual costs of all hardware and software;

(b) operating expenditure relating to the provision of
the Services including an analysis showing:

0] the unit costs and quantity of
consumables and bought-in services;

(i)  manpower resources broken down into
the number and grade/role of all Supplier
Personnel (free of any contingency)
together with a list of agreed rates
against each manpower grade;

(i)  a list of Costs underpinning those rates
for each manpower grade, being the
agreed rate less the Supplier's Profit
Margin; and

(iv) Reimbursable Expenses;
(c) Overheads;

(d) all interest, expenses and any other third party
financing costs incurred in relation to the
provision of the Services;

(e) the Supplier Profit achieved over the Term and
on an annual basis;

) confirmation that all methods of Cost
apportionment and Overhead allocation are
consistent with and not more onerous than such
methods applied generally by the Supplier;

(9) an explanation of the type and value of risk and
contingencies associated with the provision of
the Services, including the amount of money
attributed to each risk and/or contingency; and

(h) the actual Costs profile for each Service Period.



PART A
Financial Transparency Objectives and Open Book Data
1 Financial transparency objectives

1.1 The Supplier acknowledges that the provisions of this Schedule are designed (inter
alia) to facilitate, and the Supplier shall co-operate with the Authority in order to achieve, the
following objectives:

Understanding the Charges

(a) for the Authority to understand any payment sought from it by the Supplier
including an analysis of the Costs, Overhead recoveries (where relevant),
time spent by Supplier Personnel in providing the Services and the Supplier
Profit Margin;

(b) for both Parties to be able to understand the Financial Annex and Cost
forecasts and to have confidence that these are based on justifiable numbers
and appropriate forecasting techniques;

Agreeing the impact of Change

(© for both Parties to agree the quantitative impact of any Changes that affect
on-going costs and to identify how these could be mitigated and/or reflected in
the Supplier's Charges;

(d) for both Parties to be able to review, address issues with and re-forecast
progress in relation to the provision of the Services;

Continuous improvement

(e) for the Parties to challenge each other with ideas for efficiency and
improvements; and

) to enable the Authority to demonstrate that it is achieving value for money for
the tax payer relative to current market prices,

(together the “Financial Transparency Objectives”).
2 Open book data
2.1 The Supplier acknowledges the importance to the Authority of the Financial
Transparency Objectives and the Authority’s need for complete transparency in the way in

which the Charges are calculated.

2.2 During the Term, and for a period of 7 years following the end of the Term, the
Supplier shall:

(a) maintain and retain the Open Book Data; and

(b) disclose and allow the Authority and/or the Audit Agents access to the Open
Book Data.



PART B

Financial Reports

1 Provision of the financial reports

1.1 The Supplier shall:

(a) prepare each Financial Report using the same methodology as that used for
the Contract Inception Report and as a minimum must provide the Open
Book Data;

(b) ensure that each Annual Contract Report and each Contract Amendment
Report (if any) is a true and fair reflection of the Costs and Supplier Profit
Margin forecast by the Supplier;

(c) the Final Reconciliation Report is a true and fair reflection of the Costs;

(d) not have any other internal Financial Annex in relation to the Services
inconsistent with the Financial Annex; and

(e) during the Term the following financial reports to the Authority, in the
frequency specified below:

Financial Report When to be provided
Contract Amendment Report Within 1 month of a Material Change

being agreed between the Supplier and
the Authority

Annual Contract Report (as | When the report is requested by the
requested by the Authority) Authority it shall be supplied within 1

month of the end of the Contract Year to
which that report relates

Final Reconciliation Report Within 6 months after the end of the

Term

1.2 The Supplier shall provide to the Authority the Financial Reports in the same
software package (Microsoft Excel or Microsoft Word), layout and format as the blank
templates which have been issued by the Authority to the Supplier on or before the Effective
Date for the purposes of this Agreement. The Authority shall be entitled to modify the
template for any Financial Report by giving written notice to the Supplier, including a copy of
the updated template.

13 A copy of each Financial Report shall be held by both the Authority and the Supplier.
If there is a Dispute regarding a Financial Report, the Authority’s copy of the relevant
Financial Report shall be authoritative.

14 Each Financial Report shall:

@)
(b)

be completed by the Supplier using reasonable skill and care;

incorporate and use the same defined terms as are used in this Agreement;




(©) guote all monetary values in pounds sterling;

(d) guote all Costs as exclusive of any VAT; and

(e) guote all Costs and Charges based on current prices.
15 Each Annual Contract Report and the Final Reconciliation Report shall be certified by
the Supplier's Chief Financial Officer or Director of Finance (or equivalent as agreed in
writing by the Authority in advance of issue of the relevant Financial Report), acting with
express authority, as:

(a) being accurate and not misleading;

(b) having been prepared in conformity with generally accepted accounting
principles within the United Kingdom;

(c) being a true and fair reflection of the information included within the Supplier's
management and statutory accounts; and

(d) compliant with the requirements of Paragraph 1.6.
1.6 The Supplier shall:

(a) prepare each Financial Report using the same methodology as that used for
the Contract Inception Report;

(b) ensure that each Annual Contract Report and each Contract Amendment
Report (if any) is a true and fair reflection of the Costs and Supplier Profit
Margin forecast by the Supplier;

(© the Final Reconciliation Report is a true and fair reflection of the Costs; and

(d) not have any other internal Financial Annex in relation to the Services
inconsistent with the Financial Annex.

1.7 During the Term, and for a period of 18 months following the end of the Term, the
Supplier shall make available the Financial Representative at reasonable times and on
reasonable notice to answer any queries that the Authority may have on any of the Financial
Reports and/or Open Book Data.

1.8 If the Supplier becomes aware of the occurrence, or the likelihood of the future
occurrence, of an event which will or may have a material effect on the following:

(@) the Costs incurred (or those forecast to be incurred) by the Supplier; and/or
(b) the forecast Charges for the remainder of the Term,
the Supplier shall, as soon as practicable, notify the Authority in writing of the event in
guestion detailing the actual or anticipated effect. For the avoidance of doubt, notifications

provided in accordance with this Paragraph 1.8 shall not have the effect of amending any
provisions of this Agreement.



2 Financial annex

2.1 Following the delivery by the Supplier of each Annual Contract Report and any
Contract Amendment Report:

(a) the Parties shall meet to discuss its contents within 10 Working Days of
receipt (or such other period as the Parties shall agree). The Financial
Representative shall attend the meeting;

(b) the Supplier shall make appropriate Supplier Personnel and advisers
available to discuss any variations between the relevant Financial Report and
the Contract Inception Report or immediately preceding Annual Contract
Report or Contract Amendment Report (as the case may be) and to explain
such variations (with reference to supporting evidence) to the satisfaction of
the Authority; and

(c) the Authority shall either within 10 Working Days of the meeting referred to in
Paragraph 2.1(a) notify the Supplier that:

0] the relevant Financial Report contains errors or omissions or that
further explanations or supporting information is required, in which
event the Supplier shall make any necessary modifications to the
Financial Report and/or supply the Authority with such supporting
evidence as is required to address the Authority’s concerns within
10 Working Days of such notification and the Authority shall following
receipt of such amended Financial Report and/or supporting
information, approve or reject such Financial Report; or

(i) the Authority has approved the relevant Financial Report.

2.2 Following approval by the Authority of the relevant Financial Report in accordance
with Paragraph 2.1(c), that version shall become, with effect from the date of such approval,
the current approved version of the Financial Annex for the purposes of this Agreement, a
version of which shall be held by both the Authority and the Supplier. If there is a Dispute
regarding a Financial Report, the Authority’s copy of the relevant Financial Report shall be
authoritative.

2.3 If the Parties are unable to reach agreement on any Financial Report within
30 Working Days of its receipt by the Authority, the matter shall be referred for determination
in accordance with Schedule 8.3 (Dispute Resolution Procedure).

3 Discussion of final reconciliation report
3.1 Following the delivery by the Supplier of the Final Reconciliation Report, the Parties

shall meet to discuss its contents within 10 Working Days of receipt (or such other period as
the Parties shall agree). The Financial Representative shall attend the meeting.



PART C

Audit Rights

1 Audit rights

1.1 The Authority, acting by itself or through its Audit Agents, shall have the right during
the Term and for a period of 18 months thereafter, to assess compliance by the Supplier
and/or its Key Sub-contractors of the Supplier’s obligations under this Agreement, including
for the following purposes:

@)
(b)

(©)

(d)
(e)

()

()]

(h)

(i)

)

(k)

()

(m)

to verify the integrity and content of any Financial Report;

to verify the accuracy of the Charges and any other amounts payable by the
Authority under this Agreement (and proposed or actual variations to such
Charges and payments);

to verify the Costs (including the amounts paid to all Sub-contractors and any
third party suppliers);

to verify the Certificate of Costs and/or the Open Book Data;

to verify the Supplier's and each Key Sub-contractor’'s compliance with this
Agreement and applicable Law;

to identify or investigate actual or suspected fraud, impropriety or accounting
mistakes or any breach or threatened breach of security and in these
circumstances the Authority shall have no obligation to inform the Supplier of
the purpose or objective of its investigations;

to identify or investigate any circumstances which may impact upon the
financial stability of the Supplier, the Guarantor and/or any Key Sub-
contractors or their ability to perform the Services;

to obtain such information as is necessary to fulfil the Authority’s obligations to
supply information for parliamentary, ministerial, judicial or administrative
purposes including the supply of information to the Comptroller and Auditor
General;

to review any books of account and the internal contract management
accounts kept by the Supplier in connection with this Agreement;

to carry out the Authority’s internal and statutory audits and to prepare,
examine and/or certify the Authority's annual and interim reports and
accounts;

to enable the National Audit Office to carry out an examination pursuant to
Section 6(1) of the National Audit Act 1983 of the economy, efficiency and
effectiveness with which the Authority has used its resources;

to verify the accuracy and completeness of any Management Information
delivered or required by this Agreement;

to review any Performance Monitoring Reports and/or other records relating to
the Supplier's performance of the Services and to verify that these reflect the



Supplier's own internal reports and records;

(n) to inspect the IT Environment (or any part of it) and the wider service delivery
environment (or any part of it);

(o) to review the accuracy and completeness of the Registers;

(p) to review any records created during the design and development of the
Supplier System and pre-operational environment such as information relating
to Testing;

(9) to review the Supplier's quality management systems (including all relevant
Quiality Plans and any quality manuals and procedures);

(9] to review the Supplier's compliance with the Standards;

(s) to inspect the Authority Assets, including the Authority's IPRs, equipment and
facilities, for the purposes of ensuring that the Authority Assets are secure
and that any register of assets is up to date; and/or

)] to review the integrity, confidentiality and security of the Authority Data.

1.2 Except where an audit is imposed on the Authority by a regulatory body or where the
Authority has reasonable grounds for believing that the Supplier has not complied with its
obligations under this Agreement, the Authority may not conduct an audit of the Supplier or
of the same Key Sub-contractor more than twice in any Contract Year.

1.3 Nothing in this Agreement shall prevent or restrict the rights of the Comptroller and/or
Auditor General and/or their representatives from carrying out an audit, examination or
investigation of the Supplier and/or any of the Key Sub-contractors for the purposes of and
pursuant to applicable Law.

2 Conduct of audits

2.1 The Authority shall during each audit comply with those security, sites, systems and
facilities operating procedures of the Supplier that the Authority deems reasonable and use
its reasonable endeavours to ensure that the conduct of each audit does not unreasonably
disrupt the Supplier or delay the provision of the Services.

2.2 Subject to the Authority's obligations of confidentiality, the Supplier shall on demand
provide the Authority and the Audit Agents with all reasonable co-operation and assistance
(and shall procure such co-operation and assistance from its Sub-contractors) in relation to
each audit, including:

(a) all information requested by the Authority within the permitted scope of the
audit;

(b) reasonable access to any Sites and to any equipment used (whether
exclusively or non-exclusively) in the performance of the Services;

(c) access to the Supplier System; and
(d) access to Supplier Personnel.

2.3 The Supplier shall implement all measurement and monitoring tools and procedures
necessary to measure and report on the Supplier's performance of the Services against the



applicable Performance Indicators at a level of detail sufficient to verify compliance with the
Performance Indicators.

2.4 The Authority shall endeavour to (but is not obliged to) provide at least 15 Working
Days’ notice of its intention to conduct an audit.

2.5 The Parties agree that they shall bear their own respective costs and expenses
incurred in respect of compliance with their obligations under this Paragraph 2, unless the
audit identifies a material Default by the Supplier in which case the Supplier shall reimburse
the Authority for all the Authority's reasonable costs incurred in connection with the audit.

3 Use of supplier’s internal audit team
3.1 As an alternative to the Authority’s right pursuant to Paragraph 1.1 to exercise an
audit either itself or through its Audit Agents, the Authority may require in writing that an
audit is undertaken by the Supplier’'s own internal audit function for any of the purposes set
out in Paragraph 1.1.
3.2 Following the receipt of a request from the Authority under Paragraph 3.1 above, the
Supplier shall procure that the relevant audit is undertaken as soon as reasonably
practicable and that the Authority has unfettered access to:

(a) the resultant audit reports; and

(b) all relevant members of the Supplier's internal audit team for the purpose of
understanding such audit reports.

4 Response to audits
4.1 If an audit undertaken pursuant to Paragraphs 1 or 3 identifies that:
(a) the Supplier has committed a Default, the Authority may (without prejudice to
any rights and remedies the Authority may have) require the Supplier to
correct such Default as soon as reasonably practicable and, if such Default

constitutes a Notifiable Default, to comply with the Rectification Plan Process;

(b) there is an error in a Financial Report, the Supplier shall promptly rectify the
error;

(c) the Authority has overpaid any Charges, the Supplier shall pay to the

Authority:
0] the amount overpaid;
(i) interest on the amount overpaid at the applicable rate under the Late

Payment of Commercial Debts (Interest) Act 1998, accruing on a daily
basis from the date of overpayment by the Authority up to the date of
repayment by the Supplier; and

(iii) the reasonable costs incurred by the Authority in undertaking the audit,

the Authority may exercise its right to deduct such amount from the Charges if
it prefers; and

(d) the Authority has underpaid any Charges, the Supplier shall not be entitled to
increase the Charges paid or payable by the Authority.
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Governance
1 Definitions
In this Schedule, the following definitions shall apply:

“Board Member” the initial persons appointed by the Authority and
Supplier to the Boards as set out in Annex 1 and any
replacements from time to time agreed by the Parties in
accordance with Paragraph 3.3;

“Boards” the Project Board, Service Management Board, Safety
and Environmental Management Board and “Board”
shall mean any of them;

“Project Board” the body described in Paragraph 4; and
“Service Management the body described in Paragraph 5; and
Board”

“Safety and the body described in Paragraph 6.

Environmental Board”

2 Management of the services

2.1 The Supplier and the Authority shall each appoint a project manager for the purposes
of this Agreement through whom the Services shall be managed at a day-to-day.

2.2 Both Parties shall ensure that appropriate resource is made available on a regular
basis such that the aims, objectives and specific provisions of this Agreement can be fully
realised.

3 Boards

Establishment and structure of the Boards

3.1 The Boards shall be established by the Authority for the purposes of this Agreement
on which both the Supplier and the Authority shall be represented.

3.2 In relation to each Board, the:
(@) Authority Board Members;
(b) Supplier Board Members;

(©) frequency that the Board shall meet (unless otherwise agreed between the
Parties);

(d) location of the Board's meetings; and
(e) planned start date by which the Board shall be established,

shall be as set out in Annex 1 and the Board hierarchy in Annex 2.



3.3 In the event that either Party wishes to replace any of its appointed Board Members,
that Party shall notify the other in writing of the proposed change for agreement by the other
Party (such agreement not to be unreasonably withheld or delayed). Notwithstanding the
foregoing it is intended that each Authority Board Member has at all times a counterpart
Supplier Board Member of equivalent seniority and expertise.

Board meetings

3.4 Each Party shall ensure that its Board Members shall make all reasonable efforts to
attend Board meetings at which that Board Member's attendance is required. If any Board
Member is not able to attend a Board meeting, that person shall use all reasonable
endeavours to ensure that:

(a) a delegate attends the relevant Board meeting in his/her place who (wherever
possible) is properly briefed and prepared; and

(b) that he/she is debriefed by such delegate after the Board Meeting.

3.5 A chairperson shall be appointed by the Authority for each Board as identified in
Annex 1. The chairperson shall be responsible for:

(a) scheduling Board meetings;

(b) setting the agenda for Board meetings and circulating to all attendees in
advance of such meeting;

(© chairing the Board meetings;

(d) monitoring the progress of any follow up tasks and activities agreed to be
carried out following Board meetings;

(e) ensuring that minutes for Board meetings are recorded and disseminated
electronically to the appropriate persons and to all Board meeting participants
within seven Working Days after the Board meeting; and

) facilitating the process or procedure by which any decision agreed at any
Board meeting is given effect in the appropriate manner.

3.6 Board meetings shall be quorate as long as at least two representatives from each
Party are present.

3.7 The Parties shall ensure, as far as reasonably practicable, that all Boards shall as
soon as reasonably practicable resolve the issues and achieve the objectives placed before
them. Each Party shall endeavour to ensure that Board Members are empowered to make
relevant decisions or have access to empowered individuals for decisions to be made to
achieve this.

4 Role of the project board

4.1 The Project Board shall:

(a) define the acceptable risk profile and risk threshold for the project;

(b) ensure the project delivers within its agreed parameters



(©)

(d)
(e)
(f)

resolve strategic and directional issues, which need the input and agreement
of senior stakeholders to ensure progress of the project;

ensure integrity of benefit profiles and realisation plan
understand and manage the impact of change

benefit estimate and achievement

4.2  The Project board shall:

@)

(b)

(©)

(d)

(e)

ensure that this Agreement is operated throughout the Term in a manner
which optimises the value for money and operational benefit derived by the
Authority and the commercial benefit derived by the Supplier;

receive and review reports from the Service Management Board and review
reports on technology, service and other developments that offer potential for
improving the benefit that either Party is receiving, in particular value for
money; including the Annual Area Transport Appraisal.

determine business strategy and provide guidance on policy matters which
may impact on the implementation of the Services or on any Optional
Services; and

authorise the commissioning and initiation of, and assess opportunities for,
Optional Services; and

provide guidance and authorisation to the Service Management Board on
relevant Changes.

5 Role of the service management board

5.1 The Service Management Board shall be responsible for the executive management
of the Services and shall:

@)

(b)

(©)

(d)

(€)

be accountable to the Project Board for comprehensive oversight of the
Services and for the senior management of the operational relationship
between the Parties;

report to the Project Board on significant issues requiring decision and
resolution by the Project board and on progress against the high level
Implementation Plan;

monitor the delivery of existing Services and performance against
Performance Indicators, progress against the Implementation Plan and
possible future developments;

review and report to the Project Board on service management, co-ordination
of individual projects and any integration issues;

consider and resolve Disputes (including Disputes as to the cause of a Delay
or the performance of the Services) in the first instance and if necessary
escalate the Dispute to the Project Board;



® develop operational/supplier relationship and develop and propose the
relationship development strategy and ensure the implementation of the
same.

(9) analyse and record the impact of all Changes, specifically whether the
proposed Change:

0] has an impact on other areas or aspects of this Agreement and/or
other documentation relating to the Services;

(i) has an impact on the ability of the Authority to meet its agreed
business needs within agreed time-scales;

(iii) will raise any risks or issues relating to the proposed Change; and

(iv) will provide value for money in consideration of any changes to the
Financial Annex, future Charges and/or Performance Indicators and
Target Performance Levels;

(h) provide recommendations, seek guidance and authorisation from the Project
Board as required; and

0] approve or reject (close) all proposed Changes.
6 Role of safety and environmental management board
6.1 The Parties shall attend meetings on six monthly basis (unless otherwise agreed) to
ensure the safety performance of the Fleet is acceptable. The Safety and Environmental

management Boards shall (unless otherwise agreed):

(a) The fleet is compliant with the relevant safety and environmental legislation
and Authority guidance;

(b) Provide and maintain adequate assurance information to confirm that Safety
and Environmental requirement are being achieved.

(c) be accountable to the Service Management Board.
7 Contract management mechanisms

7.1 Both Parties shall pro-actively manage risks attributed to them under the terms of this
Agreement.

7.2 The Supplier shall develop, operate, maintain and amend, as agreed with the
Authority, processes for:

(a) the identification and management of risks;
(b) the identification and management of issues; and
(c) monitoring and controlling project plans.

7.3 The Risk Register shall be updated by the Supplier and submitted for review by the
Risk Management Board.



8 Annual review

8.1 An annual review meeting shall be held throughout the Term on a date to be agreed
between the Parties.

8.2 The meetings shall be attended by the Project board attendees of the Supplier and
the Authority and any other persons considered by the Authority necessary for the review.
The annual Review shall receive and review reports including the Authority Fleet Appraisal
report.

9 Performance management

9.1 The Parties shall attend meetings on a monthly basis (unless otherwise agreed) to
review the Performance Monitoring Reports and the Balanced Scorecard Reports. The
meetings shall (unless otherwise agreed):

(a) take place within 5 Working Days of the Performance Monitoring Report being
issued by the Supplier;

(b) take place at such location and time (within normal business hours) as the
Authority shall reasonably require (unless otherwise agreed in advance); and

(© be attended by the Supplier Representative and the Authority Representative;

(d) be accountable to the Service Management Board.



ANNEX 1

Project Board Representation and Structure

Authority members of Project Board

Project Sponsor (Chairperson)
Senior Programme Manager
Programme Manager

Project Manager

Project Commercial Assistant Head
Senior User (TLB Leads)

TLB Business Change Manager
Benefit Manager

Finance Manager

Supplier members of Project Board

TBC

Start date for Project Board meetings

Contract Effective Date

Frequency of Project Board meetings

Quarterly

Location of Project Board meetings

HQ Army Andover

Service Management Board Representation and Structure

Authority Members of Service Management
Board

Programme Manager (chairperson)
PHOENIX Il Project Manager
PHOENIX Il Commercial Manager
PHOENIX Il Finance Manager

Supplier Members of Service Management
Board

TBC

Start Date for Service Management Board
meetings

Full Service Commencement Date

Frequency of Service Management Board
meetings

Quarterly

Location of Service Management Board
meetings

Authority Abbey Wood Bristol




Safety and Environmental Management Board Representation and Structure

Authority Members for Risk Management
Board

PHOENIX Il Project Manager (Chairperson)
PHOENIX Il Technical Manager

Independent Safety Manager

Supplier Members for Risk Management
Board

TBC

Start Date for Risk Management Board
meetings

Full Service Commencement Date

Frequency of Risk Management Board
meetings Six Monthly
Location of Risk Management Board | Authority Abbey Wood Bristol

meetings







