DATED                                                  2019
(1) [INSERT NAME OF BANK]
(2) THE SECRETARY OF STATE FOR JUSTICE

(OF THE MINISTRY OF JUSTICE)

	RETENTION BOND

relating to

THE DESIGN AND CONSTRUCTION OF HMP WELLINGBOROUGH



THIS RETENTION Bond is made on                                                        
2019
BETWEEN:

(1)
[INSERT NAME OF THE BANK] (company number [INSERT NUMBER]) of/whose registered office is at [INSERT ADDRESS] (the "Bank"); and

(2)
THE SECRETARY OF STATE FOR JUSTICE of Ministry of Justice, 102 Petty France, London SW1H 9AJ (the "Beneficiary", which expression includes its successors in title and assigns),
each a "Party" and together the "Parties".

RECITALS

A.
The Beneficiary has entered into the Partnering Contract (as a multi-party contract) with the Constructor and the Consultants in connection with the Project.

B.
In accordance with the terms of the Partnering Contract, the Beneficiary, the Constructor and the Consultants have entered into the Commencement Agreement (as a multi-party contract), pursuant to which the Constructor only (and not the Consultants) is instructed to and has agreed to undertake the design and construction of a new custodial facility known as HMP Wellingborough at the Site in accordance with the terms and conditions of the Partnering Contract (as supplemented by the Commencement Agreement).

C.
For the purposes of this Bond, the term "Partnering Documents" covers both the Partnering Contract and the Commencement Agreement, which are read in conjunction with one another for the purposes of the Partnering Contract.
D.
In accordance with the requirements of the Partnering Documents, the Constructor is required to procure a retention bond in favour of the Beneficiary by way of security for the performance of its obligations under the Partnering Documents and in such form as the Beneficiary shall require. 

E.
The Bank has agreed to provide this Bond in favour of the Beneficiary in discharge of the Constructor's obligation to provide the same under the Partnering Documents.

IT IS HEREBY AGREED BY AND BETWEEN THE PARTIES AS FOLLOWS:

1. INTERPRETATION

1.1 In this Bond:
	"Bond"
	means this deed;

	"Business Day"
	shall mean any day (other than a Saturday or Sunday and any public holiday) when banks are open for the transaction of business in England;

	"Client Representative"
	has the meaning given to such term in the Partnering Documents;

	"Commencement Agreement"
	means a commencement agreement between (1) the Beneficiary; (2) the Constructor; and (3) the Consultants dated on or about the date of this Bond and entered into pursuant to and in accordance with clause 15.1 of the Partnering Contract;

	"Constructor"
	means Kier Construction Limited (company number 02099533), whose registered office is situated at Tempsford Hall, Sandy, Bedfordshire, SG19 2BD;

	"Consultants"
	means:

(a) Mace Limited (company number 02410626), whose registered office is situated at 155 Moorgate, London, EC2M 6XB; and
(b) WT Partnership Limited (company number 1130989), whose registered office is situated at AMP House, Dingwall Road, Croydon, CR0 2LX;

	"Current Bond Payment"
	has the meaning to such term at clause 4.6.1;

	"Defects Rectification Notice"
	means a notice issued by the Client Representative to the Constructor pursuant to clause 21.5 of the Partnering Contract confirming that the Constructor's obligations to remedy any defects in respect of the Project following the occurrence of Project Completion have been satisfied;

	"Demand"
	has the meaning given to such term in clause 4.1;

	"Equivalent Retention Amount"
	has the meaning to such term at clause 4.6.1;

	"Expiry Date"
	has the meaning given to such term in clause 5.1;

	"Longstop Date"
	means [TO BE AGREED];


	"Maximum Sum"
	has the meaning given to such term in clause 3.1.1;

	"Partnering Contract"
	means an ACA Standard Form of Contract for Project Partnering: PPC2000 (amended 2008) (as amended) dated 19 February 2018 and as amended and restated on 23 October 2018;

	"Partnering Documents"
	has the meaning given to such term in Recital C of this Bond;

	"Project"
	means the design and construction of a new custodial facility known as "HMP Wellingborough" at the Site and all ancillary infrastructure works in respect of the same (as more particularly described in the Commencement Agreement);

	"Project Completion"
	has the meaning given to such term in the Partnering Contract;

	"Project Completion Notice"
	means a notice issued by the Client Representative to each of the Beneficiary and the Constructor pursuant to clause 21.2 of the Partnering Contract confirming that the Project has achieved Project Completion;

	"Retention"
	has the meaning given to such term in the Partnering Contract; and

	"Site"
	means the site known HMP Wellingborough, Millers Park, Wellingborough, NN8 2NH (as more particularly described in the Commencement Agreement).


2. PROMISE TO PAY
In consideration of the Beneficiary accepting the Bank's obligations herein contained in discharge of the Constructor’s obligation to provide a retention bond under and in accordance with the Partnering Documents, the Bank hereby irrevocably and unconditionally agrees to make payment to the Beneficiary of any amount up to or equal to the Maximum Sum at any time and from time to time and accordingly covenants with the Beneficiary on the basis set out in this Bond.
3. MAXIMUM SUM
3.1 The maximum payable by the Bank under this Bond shall be as follows:
3.1.1 as from the date of this Bond until the day immediately preceding the date on which Project Completion is certified as having occurred as stated in the Project Completion Notice, the sum of [INSERT AMOUNT IN WORDS] ([INSERT AMOUNT AS A NUMBER]) (the "Maximum Sum"); and
3.1.2 as from the date of Project Completion (as stated in the Project Completion Notice) to the date on which this Bond expires in accordance with clause 5.1, the sum of fifty per cent (50%) of the Maximum Sum at that time (less any amount already paid by the Bank to the Beneficiary hereunder).  
4. DEMANDS UNDER THIS BOND
4.1 Upon receipt of a written demand made by the Beneficiary upon the Bank in the form specified at Appendix 1 to this Bond (a "Demand") from time to time or at any time and: 

4.1.1 without the Bank being obliged to make and notwithstanding any enquiry of the Beneficiary, the Constructor or any other party;

4.1.2 without the need for the Beneficiary to take any legal action against or to obtain the consent of the Constructor;
4.1.3 notwithstanding any objection by the Constructor or any third party;
4.1.4 without any proof or conditions (save as required herein); and

4.1.5 without any right of set-off or counterclaim,
the Bank shall forthwith pay to the Beneficiary the amount or amounts specified in such Demand in accordance with clause 4.4, not exceeding in the aggregate the lesser of:

(a) the maximum amount payable by the Bank under this Bond pursuant to clause 3.1; and
(b) a sum equal to the Equivalent Retention Amount minus the Current Bond Payment,
as at the date of the Demand.
4.2 The Beneficiary may make as many separate Demands under this Bond as it thinks fit.

4.3 Any Demand referred to in clause 4.1 and clause 4.2 shall be deemed to be sufficiently served on the Bank if delivered to it at the address and in the manner set out in clause 7.

4.4 Subject to clause 4.1 to clause 4.3 (inclusive) above, the Bank shall within five (5) Business Days of service upon the Bank of a Demand pay to the Beneficiary the sum so demanded to the account set out in the Demand. 
4.5 Subject to clause 4.1 to clause 4.3 (inclusive) above:
4.5.1 the Beneficiary's Demand shall be conclusive evidence (and admissible as such) of the Bank's liability to pay the Beneficiary and of the amount which the Bank is liable to pay the Beneficiary; and
4.5.2 the Bank's obligation to make payment under this Bond shall be a primary, independent and absolute obligation and it shall not be entitled to delay or withhold payment for any reason.
4.6 Any Demand by the Beneficiary under this clause 4 shall include a written confirmation:

4.6.1 of the sum that, in lieu of the Constructor providing this Bond to the Beneficiary, the Beneficiary would have been entitled to withhold from any sum(s) payable by the Beneficiary to the Constructor under the Partnering Contract by way of Retention pursuant to clause 21.4A of the Partnering Contract during the period commencing on the date of the Commencement Agreement until the date of the Demand (the "Equivalent Retention Amount"), less any amounts in the aggregate already paid to the Beneficiary by the Bank under this Bond (the "Current Bond Payment"); 
4.6.2 that the Constructor:
(a) has been given fourteen (14) days' written notice of the relevant default under the Partnering Documents by the Beneficiary and giving rise to the Demand; and
(b) that the Constructor has thereafter not discharged its liability within such fourteen (14) day period,

and the Beneficiary shall provide a copy of the written notice referred to at clause 4.6.2 to the Bank as soon as reasonably practicable upon issuing the same to the Constructor.
5. EXPIRATION OF THIS BOND
5.1 This Bond shall expire upon the earlier of:

5.1.1 the date upon which the Maximum Sum has been paid by the Bank to the Beneficiary hereunder;
5.1.2 
the date upon which the Defects Rectification Notice has been issued in accordance with the Partnering Documents; and
5.1.3 the Longstop Date,
(the "Expiry Date") following which, provided that no Demand has been made hereunder, this Bond shall be returned to the Bank for cancellation but, in any case, after any expiry under this clause 5, this Bond shall, save in respect of a Demand made on or before the Expiry Date, become null and void whether returned or not. 
6. ASSIGNMENT
The benefit of this Bond and all rights and powers hereunder may be assigned in full by the Beneficiary to any person to whom the benefit of the Partnering Documents are assigned but may not otherwise be assigned without the Bank's prior written consent, such consent not to be unreasonably withheld or delayed.

7. NOTICES
7.1 All Demands, notices or other communications in relation to this Bond shall be given in writing and, in the case of a Demand only, purportedly signed by one of the directors of the Beneficiary and must be delivered by hand or by courier at the corresponding address below or such other address as a party may notify to the other in writing by not less than five (5) Business Days' prior notice.
	If to the Beneficiary:
	[INSERT CONTACT DETAILS]

	If to the Bank:
	[INSERT NAME AND ADDRESS OF BANK], marked for the attention of [INSERT CONTACT DETAILS]


7.2 Any such Demand, notice or communication shall be deemed to have been duly served when delivered to the proper address for service provided that if the time of such delivery is either after 17:00pm on a Business Day or on a day other than a Business Day, service shall be deemed to have occurred instead at 09:00am on the next following Business Day.

8. GOVERNING LAW
This Bond (and any non-contractual obligation arising out of or in connection with it) shall be governed by and construed in accordance with the laws of England and the Bank hereby agrees to submit to the exclusive jurisdiction of the English courts over any claim arising out of this Bond (or any non-contractual obligation arising out of or in connection with it). 

9. CONTRACT (RIGHTS OF THIRD PARTIES) ACT 1999
Nothing in this Bond confers or purports to confer on any third party any benefit or any right to enforce any term of this Bond which that third party would not have had but for the Contracts (Rights of Third Parties) Act 1999. 

IN WITNESS hereof this Bond has been executed as a Deed by the Bank and delivered on the date below:
[INSERT EXECUTION BLOCK FOR THE BANK ONCE CONFIRMED]
	EXECUTED (but not delivered until there date hereof) AS A DEED by THE SECRETARY OF STATE FOR JUSTICE acting by affixing hereto its common seal in the presence of a witness:
	

	Witness (signature):
	________________________________________​​​​_

	Witness (printed name):
	________________________________________​​​​_

	Witness address:
	________________________________________​​​​_

	
	________________________________________​​​​_

	Witness occupation:
	________________________________________​​​​_


OR

	SIGNED (but not delivered until there date hereof) AS A DEED by THE SECRETARY OF STATE FOR JUSTICE acting by two authorised signatories:
	

	Authorised signatory (signature):
	________________________________________​​​​_

	Authorised signatory (signature):
	________________________________________​​​​_


APPENDIX 1
FORM OF DEMAND

[INSERT BANK'S NAME AND ADDRESS FOR SERVICE]
[INSERT DATE]
Dear Sirs

PPC2000 (AMENDED 2008) CONTRACT FOR THE DESIGN AND CONSTRUCTION OF HMP WELLINGBOROUGH (THE "CONTRACT")

BOND NUMBER [INSERT NUMBER PROVIDED BY THE BANK] (THE "RETENTION BOND")

We refer to the above Contract and Retention Bond.

We hereby certify that in accordance with the terms of the Retention Bond we require payment by you of the sum of [insert and sum demanded in words and figures] as a result of [a failure by the Constructor to perform its obligations under the Contract][or the insolvency of the Constructor].*
We also certify that:

(a) the "Equivalent Retention Amount" as at the date of this demand (as defined in the Retention Bond) is £[(] ([(]);
(b) the "Current Bond Payment" as at the date of this demand (as defined in the Retention Bond) is £[(] ([(]);
(c) the Constructor has been given fourteen (14) days’ written notice of its default under the Contract and has failed to discharge that liability within such period; and
(d) a copy of the notice of the Constructor's default has been sent to the Bank as soon as reasonably practicable after its issue to the Constructor to the Bank's address for service.
Payment shall be made by telegraphic transfer to the following bank account:
	Bank: 
	[INSERT DETAILS]

	Account Number: 
	[INSERT DETAILS]

	Sort Code: 
	[INSERT DETAILS]


Yours faithfully

………………………………………

[NAME]
[INSERT POSITION]
For and on behalf of the Secretary of State for Justice
*Delete as appropriate
� Drafting note: This will be updated to reflect a specific longstop date agreed by the Bank that is based upon a period falling 15 months after the Date for Completion under the Partnering Contract.
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