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THIS DEED is executed as a deed and dated (the "Deed")

BETWEEN:

(1)

(2)

BRIGGS COMMERCIAL LIMITED a company incorporated in Scotland under registered
number SC051566 whose registered office is at Seaforth House, Seaforth Place, Burntisland,
Fife, KY3 9AX (the "Guarantor"); and

THE SECRETARY OF STATE FOR DEFENCE at Ministry of Defence, Whitehall, London
SW1A 2HB (the "Authority"),

together the "Parties" and each a "Party".

BACKGROUND:

(A)

(B)

(©)

The Authority has awarded a contract dated to Briggs Marine Contractors Limited (the
"Contractor") for the provision of Supply and Maintenance of Authority Moorings, Markers and
Targets (Contract Number 703249457) (the "Guaranteed Agreement").

It is a condition of the Authority entering into the Guaranteed Agreement that the Contractor
procures the execution and delivery to the Authority of a parent company guarantee

substantially in the form of this Deed.

The Guarantor has agreed to guarantee the due performance of the Guaranteed Agreement.

IT IS AGREED as follows:

1

1.1

DEFINITIONS AND INTERPRETATION
Definitions and Interpretation
The following definitions apply in this Deed:

Business Day a day, other than a Saturday, Sunday or public holiday in
England, when banks in London are open for business;

Contractor has the meaning given to it in recital (A);

Control the power of a person to secure that the affairs of a body
corporate are conducted in accordance with the wishes of that
person:

(a) by means of the holding of shares or the possession of
voting power in relation to that body or any other body
corporate; or
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(b) as a result of any powers conferred by the constitutional
or corporate documents, or any other document
regulating that body or any other body corporate;

Guaranteed Agreement has the meaning given to it in recital (A);
Guaranteed Obligations has the meaning given to it in clause 2.1(a);
VAT value added tax or any equivalent tax chargeable in the UK or

elsewhere.

Unless otherwise stated, any reference in this Deed to:

(a)

(b)

(©

(d)

(e)

(®

(@

the "Guarantor”, the "Authority”, the "Contractor" or any other person shall be construed
so as to include their successors in title, permitted assigns and permitted transferees,
whether direct or indirect;

"assets" includes present and future properties, revenues and rights of every
description;

this "Deed", or any other agreement or instrument is a reference to, this deed or other
agreement or instrument as amended, novated, supplemented, extended or restated;

"indebtedness" includes any obligation (whether incurred as principal or as surety) for
the payment or repayment of money, whether present or future, actual or contingent;

a "person” includes any individual, firm, company, corporation, government, state or
agency of a state or any association, trust, joint venture, consortium, partnership or
other entity (whether or not having separate legal personality);

the words "including”, "includes"”, "in particular", "for example" or similar shall be
construed as illustrative and without limitation to the generality of the related general

words; and

a time of day is a reference to London time.

GUARANTEE AND INDEMNITY

The Guarantor:

@)

(b)

guarantees to the Authority the due and punctual performance of all of the Contractor's
present and future obligations under and in connection with the Guaranteed Agreement
if and when they become due and performable in accordance with the terms of the
Guaranteed Agreement (the "Guaranteed Obligations");

shall pay to the Authority from time to time on demand all monies (together with interest
on such sum accrued before and after the date of demand until the date of payment)
that have become payable by the Contractor to the Authority under or in connection
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2.2

3.1

3.2

with the Guaranteed Agreement but which has not been paid at the time the demand
is made; and

(c) shall, if the Contractor fails to perform in full and on time any of the Guaranteed
Obligations and upon written notice from the Authority, immediately on demand perform
or procure performance of the same at the Guarantor's own expense.

The Guarantor, as principal obligor and as a separate and independent obligation and liability
from its obligations and liabilities under clause 2.1, shall indemnify and keep indemnified the
Authority in full and on demand from and against all and any losses, damages, costs and
expenses suffered or incurred by the Authority arising out of, or in connection with:

(a) any failure by the Contractor to perform or discharge the Guaranteed Obligations; or

(b) any of the Guaranteed Obligations being or becoming wholly or partially unenforceable
for any reason,

(©) provided that the Guarantor's liability under this clause 2.2 shall be no greater than the
Contractor's liability under the Guaranteed Agreement was (or would have been had
the relevant Guaranteed Obligation been fully enforceable).

AUTHORITY PROTECTIONS

Continuing Guarantee

This Deed is, and shall at all times be, a continuing and irrevocable security until the Guaranteed

Obligations have been satisfied or performed in full, and is in addition to and not in substitution

for and shall not merge with any other right, remedy, guarantee or security which the Authority

may at any time hold for the performance of the Guaranteed Obligations and may be enforced
without first having recourse to any such security.

Preservation of the Guarantor's liability

The Guarantor's liability under this Deed shall not be reduced, discharged or otherwise
adversely affected by:

€) any arrangement made between the Contractor and the Authority;

(b) any partial performance (except to the extent of such partial performance) by the
Contractor of the Guaranteed Obligations;

(©) any alteration in the obligations undertaken by the Contractor whether by way of any
variation referred to in clause 4 or otherwise;

(d) any waiver or forbearance by the Authority whether as to payment, time, performance
or otherwise;
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3.3

3.4

3.5

(e) the taking, variation, renewal or release of, the enforcement or neglect to perfect or
enforce any right, guarantee, remedy or security from or against the Contractor or any
other person;

) any unenforceability, illegality or invalidity of any of the provisions of the Guaranteed
Agreement or any of the Contractor's obligations under the Guaranteed Agreement, so
that this Deed shall be construed as if there were no such unenforceability, illegality or
invalidity;

(9) any dissolution, amalgamation, reconstruction, reorganisation, change in status,
function, Control or ownership, insolvency, liquidation, administration, voluntary
arrangement, or appointment of a receiver, of the Contractor or any other person.

Immediate demand

The Guarantor waives any right it may have to require the Authority to proceed against, enforce

any other right or claim for payment against, or take any other action against, the Contractor or

any other person before claiming from the Guarantor under this Guarantee.

Deferral of rights

Until all amounts which may be or become payable under the Guaranteed Agreement or this

Deed have been irrevocably paid in full, the Guarantor shall not, as a result of this Deed or any

payment performance under this Deed:

€)] be subrogated to any right or security of the Authority;

(b) claim or prove in competition with the Authority against the Contractor or any other
person;

(© demand or accept repayment in whole or in part of any indebtedness due from the
Contractor;

(d) take the benefit of, share in or enforce any security or other guarantee or indemnity

against the Contractor; or
(e) claim any right of contribution, set-off or indemnity from the Contractor,

without the prior written consent of the Authority (and in such case only in accordance with any
written instructions of the Authority).

If the Guarantor receives any payment or other benefit in breach of clause 3.4, or as a result of
any action taken in accordance with a written instruction of the Authority given pursuant to
clause 3.4, such payment of other benefit, and any benefit derived directly or indirectly by the
Guarantor therefrom, shall be held by the Guarantor on trust for the Authority applied towards
the discharge of the Guarantor's obligations to the Authority under this Deed.
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5.2

5.3

54
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6.1

VARIATION OF THE GUARANTEED AGREEMENT

The Guarantor confirms that it intends that this Deed shall extend and apply from time to time
to any variation, increase, extension or addition of the Guaranteed Agreement, however
fundamental, and any associated fees, costs and/or expenses.

PAYMENT AND COSTS

All sums payable by the Guarantor under this Deed shall be paid in full to the Authority in pounds
sterling:

€) without any set-off, condition or counterclaim whatsoever; and

(b) free and clear of any deductions or withholdings whatsoever except as may be required
by applicable law which is binding on the Guarantor.

If any deduction or withholding is required by any applicable law to be made by the Guarantor:

(a) the amount of the payment due from the Guarantor shall be increased to an amount
which (after making any deduction or withholding) leaves an amount equal to the
payment which would have been due if no deduction or withholding had been required,;
and

(b) the Guarantor shall promptly deliver to the Authority all receipts issued to it evidencing
each deduction or withholding which it has made.

The Guarantor shall not and may not direct the application by the Authority of any sums received
by the Authority from the Guarantor under any of the terms in this Deed.

The Guarantor shall pay interest on any amount due under this Deed at the applicable rate
under the Late Payment of Commercial Debts (Interest) Act 1998, accruing on a daily basis
from the due date up to the date of actual payment, whether before or after judgment.

The Guarantor shall, on a full indemnity basis, pay to the Authority on demand the amount of
all costs and expenses (including legal and out-of-pocket expenses and any VAT on those costs
and expenses) which the Authority incurs in connection with:

€) the preservation, or exercise and enforcement, of any rights under or in connection with
this Deed or any attempt to do so; and

(b) any discharge or release of this Deed.

CONDITIONAL DISCHARGE

Any release, discharge or settlement between the Guarantor and the Authority in relation to this
Deed shall be conditional on no right, security, disposition or payment to the Authority by the

Guarantor, the Contractor or any other person being avoided, set aside or ordered to be
refunded pursuant to any enactment or law relating to breach of duty by any person, bankruptcy,
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liquidation, administration, protection from creditors generally or insolvency for any other

reason.

6.2 If any such right, security, disposition or payment as referred to in clause 6.1 is avoided, set
aside or ordered to be refunded, the Authority shall be entitled subsequently to enforce this
Deed against the Guarantor as if such release, discharge or settlement had not occurred and
any such security, disposition or payment has not been made.

7 REPRESENTATIONS AND WARRANTIES

7.1 The Guarantor represents and warrants to the Authority that:

(a) it is duly incorporated with limited liability and is a validly existing company under the
laws of its place of incorporation, has the capacity to sue or be sued in its own name,
and has power to carry on its business as now being conducted and to own its property
and other assets;

(b) it has full power under its constitution or equivalent constitutional documents in the
jurisdiction in which it is established to enter into this Deed;

(©) it has full power to perform the obligations expressed to be assumed by it or
contemplated by this Deed;

(d) it has been duly authorised to enter into this Deed;

(e) it has taken all necessary corporate action to authorise the execution, delivery and
performance of this Deed;

)] this Deed when executed and delivered will constitute a legally binding obligation on it
enforceable in accordance with its terms;

(9) all necessary consents and authorisations for the giving and implementation of this
Deed have been obtained,;

(h) that its entry into and performance of its obligations under this Deed will not constitute
any breach of or default under any contractual, government or public obligation binding
on it; and

0] that it is not engaged in any litigation or arbitration proceedings that might affect its
capacity or ability to perform its obligations under this Deed and to the best of its
knowledge no such legal or arbitration proceedings have been threatened or are
pending against it.

8 ASSIGNMENT

8.1 The Authority shall be entitled by notice in writing to the Guarantor to assign the benefit of this
Deed at any time to any person without the consent of the Guarantor being required and any
such assignment shall not release the Guarantor from liability under this Deed.
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without the prior written consent of the Authority.

The Guarantor may not assign or transfer any of its rights and/or obligations under this Deed

No variation of this Deed shall be effective unless it is in writing and signed by the parties.

For the Attention of Patrick Thomas Diamond

Seaforth House, Seaforth Place, Burntisland, Fife KY3 9AX,

Any demand or notice served by the Authority on the Guarantor under this Deed shall be in

or such other address in Scotland as the Guarantor has from time to time notified to the
Authority in writing in accordance with the terms of this Deed as being an address for the receipt

8.2
9 VARIATION
10 DEMANDS AND NOTICES
10.1
writing, addressed to:
(a)
(b)
(©) pdiamond@briggsmarine.com
of such demands or notices.
10.2

and the respective deemed time and proof of service:

The following table sets out the method by which notices may be served under this Contract

Manner of Delivery

Deemed time of service

Proof of service

Email

9.00am on the first Business Day after
sending

Dispatched as a pdf attachment to
an e-mail to the correct e-mail
address  without any error
message.

Personal delivery

On delivery, provided delivery is between
9.00am and 5.00pm on a Business Day.
Otherwise, delivery will occur at 9.00am
on the next Business Day.

Properly addressed and delivered
as evidenced by signature of a
delivery receipt

Prepaid, Royal Malil
Signed For™ 1st Class

or other prepaid, next
working day service
providing  proof  of
delivery.

At the time recorded by the delivery
service, provided that delivery is between
9.00am and 5.00pm on a Business Day.

Otherwise, delivery will occur at 9.00am
on the same Business Day (if delivery
before 9.00am) or on the next Business
Day (if after 5.00pm).

Properly addressed prepaid and
delivered as evidenced by
signature of a delivery receipt
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10.3

11

111

11.2

12

121

12.2

13

14

15

151

15.2

Any notice purported to be served on the Authority under this Deed shall only be valid when
received in writing by the Authority.

ENTIRE AGREEMENT

This Deed constitutes the entire agreement between the parties and supersedes and
extinguishes all previous agreements, promises, assurances, warranties, representations and
understandings between them, whether written or oral, relating to its subject matter.

The Guarantor acknowledges that it has not entered into this Deed in reliance upon, nor has it
been induced to enter into this Deed by, any representation, warranty or undertaking made by
or on behalf of the Authority (whether express or implied and whether pursuant to statute or
otherwise) which is not set out in this Deed.

WAIVER

No failure or delay by the Authority to exercise any right or remedy provided under this Deed or
by law shall constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict
the further exercise of that or any other right or remedy. No single or partial exercise of such
right or remedy shall prevent or restrict the further exercise of that or any other right or remedy.

Any waiver by the Authority of any terms of this Deed, or of any Guaranteed Obligations, shall
only be effective if given in writing and then only for the purpose and upon the terms and
conditions, if any, on which it is given.

SEVERANCE

If any provision or part-provision of this Deed is or becomes invalid, illegal or unenforceable for
any reason, such provision or part-provision shall be deemed deleted, but that shall not affect
the validity and enforceability of the rest of this Deed.

THIRD PARTY RIGHTS

A person who is not a Party to this Deed shall have no right under the Contracts (Rights of Third
Parties) Act 1999 (as amended, updated or replaced from time to time) to enforce any of its
terms but this does not affect any third party right which exists or is available independently of
that Act.

GOVERNING LAW AND JURISDICTION

This Deed and any issues, disputes or claims (whether contractual or non-contractual) arising
out of or in connection with it or its subject matter or formation shall be governed by and
construed in accordance with the laws of England and Wales.

The Guarantor irrevocably agrees for the benefit of the Authority that the courts of England shall

have jurisdiction to settle any dispute or claim (whether contractual or non-contractual) that
arises out of or in connection with this Deed or its subject matter or formation.

10
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15.3

154

155

Nothing contained in clause 15.2 shall limit the rights of the Authority to take proceedings
against the Guarantor in any other court of competent jurisdiction, nor shall the taking of any
such proceedings in one or more jurisdictions preclude the taking of proceedings in any other
jurisdiction, whether concurrently or not (unless precluded by applicable law).

The Guarantor irrevocably waives any objection which it may have now or in the future to the
courts of England being nominated for the purpose of this clause on the ground of venue or
otherwise and agrees not to claim that any such court is not a convenient or appropriate forum.

The Guarantor irrevocably appoints Law Debenture Corporate Services Limited as its agent to
receive on its behalf in England or Wales service of any proceedings under this clause 15.
Such service shall be deemed completed on delivery to such agent (whether or not it is
forwarded to and received by the Guarantor) and shall be valid until such time as the Authority
has received prior written notice that such agent has ceased to act as agent. If for any reason
such agent ceases to be able to act as agent or no longer has an address in England or Wales,
the Guarantor shall appoint a substitute acceptable to the Authority and deliver to the Authority
the new agent's name and address within England and Wales.

Executed as a deed by

BRIGGS COMMERCIAL LIMITED
Redacted under FOIA Section 40(2), Personal Informatio

acting by

Briggs’

a director, in the presence of a withess:

Director

Signature of Witness

Name (in BLOCK CAPITALS)

Address

11



