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THE ELECTRONIC TRANSACTIONS AGREEMENT 

 

Between 

      

And 

SECRETARY OF STATE FOR DEFENCE 
 

MINISTRY OF DEFENCE 
Electronic Transactions Agreement 

 
THIS AGREEMENT comprises the General Clauses for electronic transactions. 
 
The terms of this Agreement shall govern the conduct and methods of operation between the parties in 
relation to the electronic exchange of data for the purposes of or associated with the supply of Articles 
and/or Services pursuant to those contracts which reference it. Except as otherwise provided in the 
appended terms, the terms do not apply to the substance of the data transfer. This Agreement shall 
have the date of and be effective from the date of the last signature hereunder. 

AGREED  

For and on behalf of: For and on behalf of: 
 

      Secretary of State for Defence 
  

Signature:   Signature:   

      

Name:   Name:   

      

Position:   Position:   

      

Date:   Date:   

      
Whose Registered Office is at: Whose Address is: 
       

      
      
      
      

 
 
 
 
 

      
      
      
      
      

    
Agreement reference number:       
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1. Definitions 
 

a. In this Agreement, in addition to the definitions in DEFCON 501: 
 

i. "Acknowledgement of Receipt" means the procedure by which, on receipt of a 
Message, the logical presentation or form are checked, and a corresponding 
acknowledgement or rejection is sent by the receiver; 

 
ii. "Adopted Protocol" means the method(s) for the Interchange of Messages between 

the respective Parties and an intermediary appointed pursuant to Clause 8 for the 
presentation and structuring of the transmission of Messages as defined in Annex A 

 
iii. "Associated Data" means that data which accompanies a Message but may not be in 

the Adopted Protocol; such data may include header information, protective 
markings, designations, Electronic Signatures, date and time of transmission and of 
receipt; 

 
iv. "Data" means all Messages and Associated Data transmitted, received or stored in a 

digital form; 
 

v. "Data File" means a single record or collection of data records that are logically 
related to each other, and are handled as a unit; 

 
vi. "Data Log" means a complete record of all Data Interchanged representing the 

Messages and their Associated Data between the parties; 
 

vii. "Purchase to Payment Gateway" or “ePurchasing” mean the service provided by 
the party under contract to the Authority to manage the electronic receipt, 
transmission and translation of messages exchanged between the Authority and its 
suppliers; 

 
viii. "Electronic Signature" means anything in electronic or digital form incorporated into 

or otherwise logically associated with an electronic communication for the purpose 
of establishing the authenticity of the communication or its integrity, or both; 

 
ix. "Expunge" means the removal of the information contained in a Message document 

such that the content of the Message is removed from the system in a manner which 
precludes its retrieval (but with no obligation in respect of the record of its receipt); 

 
x. “Functional Acknowledgement” means an acknowledgement Message by the 

receiving party’s computer software application which automatically confirms the 
receipt of a Message at the moment of receipt; 

 
xi. "Interchange" means the electronic exchange of Data between the Parties using the 

Adopted Protocol; 
 

xii. "Message" means Data structured in accordance with the Adopted Protocol and 
transmitted electronically between the parties including where the context admits 
any part of such Data. 
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2. Scope 
 
a. The Messages to be exchanged under this Agreement are detailed in the Message 

Implementation Guidelines referred to in Annex A, which also includes guidance on how 
these should be profiled. 

 
b. This Agreement shall apply to all Messages passed between the parties using the 

Adopted Protocol. The parties agree that all such Messages shall be transmitted in 
accordance with the provisions of this Agreement. 

 
c. The parties may agree additional or alternative terms to reflect additional or different 

requirements which they may have for the Interchange of Messages, which terms shall 
form part of this Agreement. 

 
3. Security of Data 

 
a. Each of the parties shall: 
 

i. ensure as far as reasonably practicable, that Data is properly stored, is not accessible 
to unauthorised persons, is not altered, lost or destroyed and is capable of being 
retrieved only by properly authorised persons; 

 
ii. subject to the provisions of Sub-Clause 8.a. ensure that, in addition to any security, 

proprietary and other information disclosure provision contained in the Contract, 
Messages and Associated Data are maintained in confidence, are not disclosed or 
transmitted to any unauthorised person and are not used for any purpose other than 
that communicated by the sending party or permitted by the Contract; 

 
iii. protect further transmission to the same degree as the originally transmitted 

Message and Associated Data when further transmissions of Messages and 
Associated Data are permitted by the Contract or expressly authorised by the 
sending party. 

 
b. The sending party shall ensure that Messages are marked in accordance with the 

requirements of the Contract. If a further transmission is made pursuant to Sub-Clause 
3. a. iii. the sender shall ensure that such markings are repeated in the further 
transmission. 

 
c. The parties may apply special protection to Messages by encryption or by other agreed 

means, and may apply designations to the Messages for protective Interchange, 
handling and storage procedures. Unless the parties otherwise agree, the party receiving 
a Message so protected or designated shall use at least the same level of protection and 
protective procedures for any further transmission of the Message and its Associated 
Data for all responses to the Message and for all other communications by Interchange 
or otherwise to any other person relating to the Message. 

 
d. If either party becomes aware of a security breach or breach of confidence in relation to 

any Message or in relation to its procedures or systems (including, without limitation, 
unauthorised access to their systems for generation, authentication, authorisation, 
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processing, transmission, storage, protection and file management of Messages) then it 
shall immediately inform the other party of such breach. On being informed or 
becoming aware of a breach the party concerned shall: 

 
i. immediately investigate the cause, effect and extent of such breach; 
 
ii. report the results of the investigation to the other party; 

 
iii. use all reasonable endeavours to rectify the cause of such breach. 

 
e. Each party shall ensure that the contents of Messages that are sent or received are not 

inconsistent with the law, the application of which could restrict the content of a 
Message or limit its use, and shall take all necessary measures to inform without delay 
the other party if such an inconsistency arises. 

 
4. Authenticity of Messages 

 
a. Each Message shall identify the sending party and receiving party and its authenticity 

shall be verified by the means specified in the Adopted Protocol. 
 
b. The parties agree not to contest the authenticity, admissibility or enforceability of 

Messages under the provisions of any applicable law relating to whether certain 
agreements are in writing and signed by the party to be bound thereby. Messages, when 
printed from electronic files and records established and maintained in the normal 
course of business will be admissible as between the parties to the same extent and 
under the same conditions as other business records originated and maintained in 
documentary form. 

 
5. Integrity of Messages 
 

a. The sending party shall ensure as far as is reasonably practicable that all Messages are 
complete, accurate and secure against being altered in the course of transmission and, 
subject to Sub-Clauses 5.b. 5.d. and 15, shall be liable for the direct consequences of any 
failure to perform its obligations under this Sub-Clause 5.a. 

 
b. Each party will accord all Messages the same status as would be applicable to a 

document or to information sent other than by electronic means, unless a Message can 
be shown to have been corrupted as a result of technical failure on the part of a 
machine, system or transmission line involved in the process of Interchange. 

 
c. Upon either party becoming aware that a Message has been corrupted or if any Message 

is identified as incorrect then that party shall inform the other and the sending party 
shall re-transmit the Message as soon as practicable with a clear indication that it is a 
corrected Message. Any liability of the sending party which would otherwise accrue 
from its failure to comply with the provisions of this Sub-Clause 5.c.  shall not accrue if 
Sub-Clause 5.d. applies. 

 
d. Notwithstanding Sub-Clauses 5.a. and 5.c. the sending party shall not be liable for the 

consequences of a corrupted or incorrect transmission or any failure to re-transmit if the 
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error is or should in all the circumstances be reasonably obvious to the receiving party. 
In such event the receiving party shall immediately notify the sending party thereof. 

 
e. If the receiving party has reason to believe that a Message is not intended for them they 

shall notify the sending party and if so requested by the sending party shall, so far as is 
reasonably possible, Expunge from its system the information contained in such 
Message. 

 
6. Acknowledgement of Receipt of Messages 
 

a. Except where the Interchange of Messages takes place solely within ePurchasing, 
immediately upon receipt of a Message at its receipt computer, the receiving party’s 
receipt computer shall automatically transmit a Functional Acknowledgement in return 
and additionally the sender may request an Acknowledgement of Receipt. 

 
b. An Acknowledgement of Receipt is required unless stipulated in the Contract to the 

contrary. 
 

c. Where an Acknowledgement of Receipt is required, the receiver of the Message to be 
acknowledged shall ensure that the acknowledgement or a rejection is sent within the 
time limit specified in the Contract or in Annex A to this Agreement if applicable or, if no 
limit is specified, within a reasonable period of time. 

 
d. Where an Acknowledgement of Receipt is required, if the sender does not receive the 

Acknowledgement of Receipt or rejection within the time limit applicable, or, if no time 
limit is specified, within a reasonable time, the sender may, upon giving notice to the 
receiver, treat the message as having no force or effect. 

 
e. Acknowledgement in accordance with this clause shall not be deemed to constitute 

acceptance of any offer contained in any Message. Acceptance of an offer contained in 
any Message which is intended to create a legally binding obligation shall be in 
accordance with the provisions of the Contract. 

 
f. A Message shall be understood to have been received from the sender: 

 
i. if transmitted between 09.00 and 17.00 hours on a business day (recipient’s time) on 

receipt by the sender of a Functional Acknowledgement; or 
 
ii. if transmitted at any other time, at 09.00 on the first business day (recipient’s time) 

on receipt by the sender of a Functional Acknowledgement; or 
 

iii. if the Interchange of Messages takes place solely within ePurchasing, at the moment 
a Message is completed by pressing the submit button if transmitted between 09.00 
and 17.00 hours on a business day (recipient’s time) or if transmitted at any other 
time, at 09.00 on the first business day (recipient’s time). 
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7. Storage of Data 
 
a. Each party shall maintain a Data Log or shall cause an intermediary to maintain a Data 

Log recording all Messages and Associated Data as sent and received without 
modification. 

 
b. The Data Logs may be maintained as Data Files on computer or by other suitable means 

provided that a copy of the Data can be readily retrieved and presented in human 
readable form. Procedures to enable a secure means of archiving Data Logs shall be 
detailed in the Contract or agreed between the parties. 

 
c. Each party shall be responsible for making such arrangements as may be necessary for 

the Data contained in its Data Log to be prepared as a correct record of the Messages 
and Associated Data as sent or received by that party. In the event that a party has 
destroyed its Data Log, the other party shall have no obligation to furnish it with any 
information recorded in its Data Log. 

 
d. Each party shall ensure that: 

 
i. it has appointed an identifiable person responsible for the operation and 

management of that party’s data processing system concerned with the interchange 
of Messages; and 

 
ii. the person responsible for the data processing system concerned with the 

Interchange of Messages, or such other person as may be agreed by the parties or 
required by law, shall certify that the Data Log and any reproduction made from it is 
correct and complete. 

 
8. Intermediaries 
 

a. Subject to Clause 15 if either party uses the services of an intermediary to transmit, log, 
store or process Messages, that party shall be responsible for any acts, failures or 
omissions by that intermediary in its provision of the said services as though they were 
his own acts, failures or omissions.  The Authority shall be liable as between the 
Authority and the Contractor for any acts, failures or omissions of ePurchasing in its 
provision of the services of an intermediary as though they were the acts, failures or 
omissions of the Authority. 

 
b. Any party using an intermediary shall ensure that it is a contractual responsibility of the 

intermediary that no change in the substantive data content of the Messages to be 
transmitted is made and that such Messages are not disclosed to any unauthorised 
person. 

 
9. Term and Termination 
 

a. This Agreement shall take effect as of the date of last signature and shall remain in full 
force and effect until  terminated by either party upon giving one month’s notice to the 
other. Any termination of this Agreement shall not affect contracts that call it up by 
reference prior to that termination. 
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b. Notwithstanding termination for any reason, Clauses 3, 7 and 8 shall survive termination 

of this Agreement. 
 

c. Termination of this Agreement shall not affect any action required to complete or 
implement Messages which are sent prior to such termination. 

 
10. Interruption of Service 

 
a. The parties acknowledge that service may be interrupted at times during the course of 

this Agreement. In such circumstances, the parties shall immediately consult each other 
on the use of alternative forms of communication to be used, including facsimile, 
telephone or paper. Any alternative forms of communication shall not be controlled by 
this Agreement. 

 
b. Applicable only in the absence of a relevant clause in the Contract: 

 
i. Subject to Sub-Clause 10. a., a party shall not be deemed to be in breach of this 

Agreement by reason of any delay in performance, or non-performance, of any of its 
obligations hereunder to the extent that such delay or non-performance is due to 
any interruption of service or incident of Force Majeure as described in Sub-Clause 
10.b.iii. below, of which he has notified the other party without delay 

 
ii. The time for performance of that obligation shall then be extended accordingly. Sub-

Clause 10. b. i. shall not operate so as to relieve liability for any matter which is a 
breach of Clause 3 of this Agreement 

 
iii. For the purposes of this Agreement, Force Majeure means, in relation to either 

party, any circumstances beyond the reasonable control of that party. 
 
11. Invalidity and Severability 
 

In the event of a conflict between any provision of this Agreement and any law, regulation 
or decree affecting this Agreement, the provisions of this Agreement so affected shall be 
regarded as null and void or shall, where practicable, be curtailed and limited to the extent 
necessary to bring it within the requirements of such law, regulation or decree but 
otherwise it shall not render null and void other provisions of this Agreement. 

 
12. Notices 
 

The provisions of DEFCON 526 shall apply. 
 
13. Precedence 
 

In the event of any conflict between the terms of this Agreement and the Contract, then the 
terms of the Contract shall prevail in relation to the substance of the Messages in 
connection with the Contract. 
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14. Virus Control 
 

Each party and its intermediary (if any) shall operate at all times a virus control check for all 
Interchange of Messages. 
 

15. Limit of Liability 
 
a. Each party agrees that, in relation to any claim, or series of connected claims, including 

claims for negligence but excluding claims resulting from wilful misconduct, arising from 
any delay or omission or error in the electronic transmission or receipt of any message 
pursuant to this Agreement, the liability of either party to the other shall be limited to 
£10,000 (exclusive of VAT), or where the Contract provides otherwise, to such other 
amount as is specified in the Contract. 

 
b. For the avoidance of doubt, liability in relation to any claim arising under the Contract 

shall be determined in accordance with the Contract. 
 

c. In the event that a delay, omission or error as referred to in Clause 15a occurs, which 
causes a delay in the performance of an obligation by either party under the Contract, 
the period for the performance of that obligation by the affected party shall be extended 
by a period of time equal to the period of any such delay, omission or error. 

 
16. Entire Agreement 
 

This Agreement, including Annex A and any documents expressly referred to in this 
Agreement, represents the entire agreement between the parties and supersedes all other 
agreements oral or written, and all other communications between the parties relating to 
the subject matter hereof provided that nothing in this Clause shall exclude any liability for 
fraudulent misrepresentation. 
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ANNEX A TO DEFFORM 30 

Message Implementation Guidelines (MIGs) 

The current and applicable MIG as approved by the MOD within this agreement can be viewed on the 
D2BTrade Website: http://www.d2btrade.com.  

http://www.d2btrade.com/
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Deliverable Quality Plan Review and Evaluation Form 

TO AQAP 2105 Edn.2 

 

 MoD Project Team:  Supplier:   

 QP Reference No:  Issue:  Date:   

 
 

AQAP Title Requirement 
Acceptable 

(Y/N) 
Comments 

3.1.3 General Requirement The deliverable Quality Plan shall be clearly linked to 
the contract and the product 

  

3.2.1 Approval / Submission Supplier authorized personnel shall approve the 
Deliverable Quality Plan prior to submittal to the GQAR 
and/or Acquirer for evaluation. 

  

3.4 Reviews, Revision and Change Control 

3.4.1 Review of Quality Plan The Deliverable Quality Plan shall be reviewed 
periodically by the supplier within the phases through 
the contract life cycle. 

  

3.4.3 Amendment of Quality Plan The supplier’s procedure for amending the Deliverable 
Quality Plan shall be included.  

  

3.4.4 Change Control The plan must be under, and demonstrate, evidence of 
change control. 

  

4.0 Content of the Deliverable Quality Plan 

4.1 Link to Contract and/or Product The content of the Deliverable Quality Plan must be 
adequately precise and detailed enough to reflect the 
ongoing supplier activities specific for the contract. 

  

4.1 Reference to documentation The Deliverable Quality Plan shall refer to and/or 
include all procedures, plans and other documents 
applicable to the contract.  
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AQAP Title Requirement 
Acceptable 

(Y/N) 
Comments 

4.1 Specify Activities The Deliverable Quality Plan shall specify the activities 
(managerial and technical) to be implemented, either 
directly or by Reference to appropriate procedures and 
documents. 

  

4.2 Project Description The purpose and applicability of the project shall be 
described in a short form. 

  

4.3 Acronyms, Abbreviations  All acronyms and abbreviations used in the Deliverable 
Quality Plan shall be listed. 

  

4.3 Definitions All definitions used in the Deliverable Quality Plan shall 
be listed except the contractual definitions. 

  

4.4 Organisation and Responsibilities The Deliverable Quality Plan shall include a contract 
specific description of the organisational structure and 
identify those responsible for ensuring that the required 
activities are carried out, including detail of those 
responsibilities. 

  

4.4 Relationship Relationship to the Authority shall be described.   

4.5 Resource Management The provision of resources, human resources, 
infrastructure and work environment needed to 
implement the contract requirements shall be specified 
in the Deliverable Quality Plan. 

  

4.6 Quality Management System Activities 

The planning of applicable quality management activities derived from the quality related requirements and risks shall be defined, but is not limited, 
to the processes given in the sub-paragraphs below. 

The Deliverable Quality Plan shall describe how the requirements are flowed down to the places where work is being performed. 

4.6.1 Processes (General requirements) The Deliverable Quality Plan shall include how 
processes are identified along with their application, 
their sequence and interaction. 
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AQAP Title Requirement 
Acceptable 

(Y/N) 
Comments 

Criteria and methods to ensure that processes are 
effective shall be included, as well as resources to 
support and monitor the implementation of them. 
Special emphasis shall be put on special or new 
processes. 

  

The Deliverable Quality Plan shall include how the 
supplier will control outsourced products, processes 
and activities. 

  

The Deliverable Quality Plan shall include how 
processes are monitored, measured, analysed and 
continually improved. 

  

4.6.2 Documentation requirements The Deliverable Quality Plan shall describe how 
documentation requirements, including quality policy, 
quality objectives, quality manual, procedures, records 
and other documents are maintained and controlled, 
including retention periods. A document status list shall 
be available at all times, formalised during transitions 
between phases and/or baselines e.g. prior to design 
reviews. 

  

4.7 Product Realisation Activities 

The planning of applicable product realisation activities derived from the quality related requirements and risks shall be defined, but is not limited, to 
the processes below. 

4.7.1 Planning of product realisation The Deliverable Quality Plan shall describe the 
activities related to how the planning process for 
product realisation will be carried out. 

  

4.7.2 Customer related processes The Deliverable Quality Plan shall describe the 
activities associated with the process of the 
determination and reviewing requirements related to the 
product. It shall describe the arrangements for 
customer communication. 
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AQAP Title Requirement 
Acceptable 

(Y/N) 
Comments 

4.7.3 Design and development The Deliverable Quality Plan shall describe the 
activities related to how the supplier plans and controls 
the design and development of the product and how 
interfaces are managed. 

  

4.7.4 Purchasing  The Deliverable Quality Plan shall describe how the 
purchasing process will be carried out, how the supplier 
ensures that purchased products conforms to the 
specified requirements.  

  

4.7.4 Control of sub-suppliers The Deliverable Quality Plan shall describe how sub-
suppliers are evaluated and selected. Specific risks 
related with sub-suppliers or their products shall be 
listed and addressed. 

  

4.7.5 Production and service 
provisioning 

The Deliverable Quality Plan shall describe how the 
production and service provisioning is carried out under 
controlled conditions. 

  

4.7.6 Control of monitoring and 
measuring devices 

The Deliverable Quality Plan shall describe how 
monitoring and measuring devices are controlled in 
order to provide evidence of product conformity to 
contract requirements. 

  

The Deliverable Quality Plan shall describe the 
processes used to ensure that measurement and 
calibration systems meet the requirements. 

  

4.7.7 Configuration management The Deliverable Quality Plan shall describe the contract 
specific activities for configuration management and/or 
give reference to the required Configuration 
Management Plan. 

  

4.7.8 Reliability and Maintainability The Deliverable Quality Plan shall describe the contract 
specific activities for Reliability & Maintainability. 

  

4.8 Measurement, Analysis and Improvement Activities 

The planning of applicable measurement, analysis and improvement activities derived from the quality-related requirements and risks shall be 
defined, but is not limited, to the processes below. 
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AQAP Title Requirement 
Acceptable 

(Y/N) 
Comments 

4.8.1 Customer satisfaction The Deliverable Quality Plan shall describe how 
monitoring and measurement of customer satisfaction 
will be carried out. 

  

4.8.2 Internal audit The Deliverable Quality Plan shall describe how internal 
audits will be performed in order to determine whether 
the Deliverable Quality Plan conforms to the 
requirements and is effectively implemented and 
maintained. 

  

4.8.3 Certificate of Conformity The Deliverable Quality Plan shall refer to the contract 
specific arrangements for the use of Certificate of 
Conformity. 

  

4.8.4 Control of non-conforming 
product 

The Deliverable Quality Plan shall describe how the 
contract specific requirements for identification and 
control of non-conformances will be carried out. 

  

4.8.5 Analysis of data The Deliverable Quality Plan shall describe how 
analysis of data will be performed in order to 
demonstrate the suitability and effectiveness of the 
planned activities and where improvements can be 
made. 

  

4.8.6 Improvement The Deliverable Quality Plan shall describe how 
continual improvement, corrective and preventive 
actions will be carried out. 

  

4.9 NATO Additional Requirements The Deliverable Quality Plan shall describe how the 
Authority access to supplier and sub-suppliers are 
given and how support for GQA activities will be 
provided. 

  

The Deliverable Quality Plan shall describe how the 
supplier will ensure that only acceptable products 
intended for delivery are released to the acquirer. 
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AQAP Title Requirement 
Acceptable 

(Y/N) 
Comments 

4.10 Referenced Documents 

4.10.1 Contractual documents Where applicable, the Deliverable Quality Plan shall 
refer to other plans or their appropriate sections and 
quality related contractual documents. 

  

The interfaces and relationships to these and other 
planning documents required in contracts shall be 
described. 

  

4.10.2 Supplier internal quality related 
documents 

Where applicable, the Deliverable Quality Plan shall 
refer to the supplier’s Quality 

Management System. 

  

4.10.3 Other documents The Deliverable Quality Plan shall list other relevant 
and contract related documents. 

  

4.10.4 Order of precedence The order of precedence of referenced documents and 
their relationship to the contract, including the 
Deliverable Quality Plan, shall be specified. 

  

Additional Comments:   

 

This Quality Plan is Accepted / Not Accepted * 

 Name:  Signature   

 Post:  Date:   

* Delete as applicable 
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Schedule [X] 

TRANSFER REGULATIONS 

EMPLOYEE TRANSFER ARRANGEMENTS ON EXIT 

 

  

1. DEFINITIONS 

1.1 In this Schedule [X], save where otherwise provided, words and terms defined in Schedule 1 

(Definitions) of the Contract shall have the meaning ascribed to them in Schedule 1 

(Definitions) of the Contract.  

1.2 Without prejudice to Schedule 1 (Definitions) of the Contract unless the context otherwise 

requires: 

“DPA” means Data Protection Act 1998  

"Employee Liability Information" has the same meaning as in Regulation 11(2) of the 

Transfer Regulations; 

"Employing Sub-Contractor" means any sub-contractor of the Contractor providing all or 

any part of the Services who employs or engages any person in providing the Services; 

"Subsequent Relevant Transfer" means a transfer of the employment of Subsequent 

Transferring Employees from the Contractor or any Employing Sub-Contractor to a New 

Provider or the Authority under the Transfer Regulations; 

"Subsequent Transfer Date" means the date on which the transfer of a Subsequent 

Transferring Employee takes place under the Transfer Regulations; 

"Subsequent Transferring Employee" means an employee wholly or mainly employed or 

otherwise assigned to the Services (or in respect of partial termination, the relevant part of 

the Services) whose employment transfers under the Transfer Regulations from the Contractor 

or any Employing Sub-Contractor to a New Provider; 

"Transfer Regulations" means the Transfer of Undertakings (Protection of Employment) 

Regulations 2006 as amended from time to and/or the Service Provision Change (Protection of 

Employment) Regulations (Northern Ireland) 2006 (as amended from time to time), as 

appropriate. 

2. EMPLOYMENT 

2.1 Information on Re-tender, Partial Termination, Termination or Expiry 

2.1.1 No earlier than [two] years preceding the termination, partial termination or Expiry of 

this Contract or a potential Subsequent Transfer Date or at any time after the service 

of a notice to terminate this Contract or the provision of any of the Services (whether 

in whole or part) or on receipt of a written request by the Authority, the Contractor 

shall (and shall procure that any Employing Sub-Contractor shall): 

(a) supply to the Authority such information as the Authority may reasonably 

require in order to consider the application of the Transfer Regulations on the 

termination, partial termination or expiry of this Contract;  

(b) supply to the Authority such full and accurate and up-to-date information as 

may be requested by the Authority including the information listed in 

Appendix 1 to this Schedule [X] relating to the employees who are wholly or 
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mainly employed, assigned or engaged in providing the Services or part of 

the Services under this Contract who may be subject to a Subsequent 

Relevant Transfer;  

(c) provide the information promptly and in any event not later than three 

months from the date when a request for such information is made and at no 

cost to the Authority;  

(d) acknowledge that the Authority will use the information for informing any 

prospective New Provider for any services which are substantially the same as 

the Services or part of the Services provided pursuant to this Contract; 

(e) inform the Authority of any changes to the information provided under 

paragraph 2.1.1(a) or 2.1.1(b) up to the Subsequent Transfer Date as soon 

as reasonably practicable. 

2.1.2 Three months preceding the termination, partial termination or expiry of this Contract 

or on receipt of a written request from the Authority the Contractor shall: 

(a) ensure that Employee Liability Information and such information listed in Part 

A of Appendix 2 of this Schedule [X] (Personnel Information) relating to the 

Subsequent Transferring Employees is provided to the Authority and/or any 

New Provider; 

(b) inform the Authority and/or any New Provider of any changes to the 

information provided under this Paragraph 2.1.2 up to any Subsequent 

Transfer Date as soon as reasonably practicable;  

(c) enable and assist the Authority and/or any New Provider or any sub-

contractor of a New Provider to communicate with and meet those employees 

and their trade union or other employee representatives. 

2.1.3 No later than 28 days prior to the Subsequent Transfer Date the Contractor shall 

provide the Authority and/or any New Provider with a final list of the Subsequent 

Transferring Employees together with the information listed in Part B of Appendix 2 of 

this Schedule [X] (Personnel Information) relating to the Subsequent Transferring 

Employees.  The Contractor shall inform the Authority and/or New Provider of any 

changes to this list or information up to the Subsequent Transfer Date.     

2.1.4 Paragraphs 2.1.1 and 2.1.2 of this Appendix are subject to the Contractor's 

obligations in respect of the DPA and the Contractor shall use its reasonable 

endeavours to obtain the consent of its employees (and shall procure that its Sub-

Contractors use their reasonable endeavours to obtain the consent of their 

employees) to the extent necessary under the DPA or provide the data in an 

anonymous form in order to enable disclosure of the information required under 

paragraphs 2.1.1 and 2.1.2.  To the extent anonymous data has been provided by the 

Contractor pursuant to its obligations under Paragraph 2.1.1 or 2.1.2 above, the 

Contractor shall provide full data to the Authority no later than 28 days prior to the 

Subsequent Transfer Date.  

2.1.5 On notification to the Contractor by the Authority of a New Provider or within the 

period of six months prior to the Termination Date or after service of a notice to 

terminate this Contract (whether in whole or in part), whichever is earlier and in any 

event on receipt of a written request by the Authority, the Contractor shall not and 

shall procure that an Employing Sub-Contractor shall not: 

(a) materially amend or promise to amend the rates of remuneration or other 

terms and conditions of employment of any person wholly or mainly 

employed or engaged in providing the Services under this Contract; or 
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(b) replace or re-deploy from the Services any person wholly or mainly employed 

or engaged in providing the Services, or materially increase or decrease the 

number of persons performing the Services under this Contract or the 

working time spent on the Services (or any part thereof); or 

(c) reorganise any working methods or assign to any person wholly or mainly 

employed or engaged in providing the Services  (or any part thereof) any 

duties unconnected with the Services  (or any part thereof) under this 

Contract; or 

(d) terminate or give notice to terminate the employment of any person wholly or 

mainly employed or engaged in providing the Services  (or any part thereof) 

under this Contract other than in the case of serious misconduct or for poor 

performance,  

save in the ordinary course of business and with the prior written consent of the 

Authority (not to be unreasonably withheld or delayed) and the Contractor shall 

indemnify and keep indemnified the Authority in respect of any reasonable costs 

(including reasonable legal costs), losses and expenses and all damages, 

compensation, fines and liabilities arising out of or in connection with any breach of 

paragraphs 2.1.1, 2.1.2, 2.1.3 or 2.1.5 of this Schedule [X].  

2.1.6 The Authority may at any time prior to the period set out in paragraph 2.1.5 of this 

Schedule [X] request from the Contractor any of the information in sections 1(a) to 

(d) of Appendix 1 and the Contractor shall and shall procure any Sub-Contractor will 

provide the information requested within 28 days of receipt of that request. 

2.2 Obligations in Respect of Subsequent Transferring Employees  

2.2.1 To the extent that the Transfer Regulations apply on expiry, termination or partial 

termination of this contract, the Contractor shall and shall procure any Employing 

Sub-Contractor shall and the Authority shall and shall procure that a New Provider 

shall in such circumstances: 

(a) before and in relation to the Subsequent Transfer Date liaise with each other 

and shall co-operate with each other in order to implement effectively the 

smooth transfer of the Subsequent Transferring Employees to the Authority 

and/or a New Provider; and 

(b) comply with their respective obligations under the Transfer Regulations 

including their obligations to inform and consult under Regulation 13 of the 

Transfer Regulations. 

2.3 Unexpected Subsequent Transferring Employees 

2.3.1 If a claim or allegation is made by an employee or former employee of the Contractor 

or any Employing Sub-Contractor who is not named on the list of Subsequent 

Transferring Employees provided under paragraph 2.1.3 (an "Unexpected 

Subsequent Transferring Employee") that he has or should have transferred to the 

Authority and/or New Provider by virtue of the Transfer Regulations, the Party 

receiving the claim or allegation shall notify the other Party (or the Contractor shall 

notify the Authority on the Sub-Contractor’s behalf and the Authority shall notify the 

Contractor on the New Provider’s behalf) in writing as soon as reasonably practicable 

and no later than ten Business Days after receiving notification of the Unexpected 

Subsequent Transferring Employee's claim or allegation, whereupon: 

(a) the Contractor shall (or shall procure that the Employing Sub-Contractor 

shall), as soon as reasonably practicable, offer and/or confirm continued 

employment to the Unexpected Subsequent Transferring Employee or take 
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such other steps so as to effect a written withdrawal of the claim or 

allegation; and 

(b) if the Unexpected Subsequent Transferring Employee's claim or allegation is 

not withdrawn or resolved the Contractor shall notify the Authority (who will 

notify any New Provider who is a party to such claim or allegation), and the 

Authority (insofar as it is permitted) and/or New Provider (as appropriate) 

shall employ the Unexpected Subsequent Transferring Employee or as soon 

as reasonably practicable, (subject to compliance with its obligations at 

paragraph 2.3.1(c)(iii)), serve notice to terminate the Unexpected 

Subsequent Transferring Employee's employment in accordance with his 

contract of employment; and 

(c) the Contractor shall indemnify the Authority against all reasonable costs 

(including reasonable legal costs) losses and expenses and all damages, 

compensation, fines and liabilities arising out of or in connection with any of 

the following liabilities incurred by the Authority or New Provider in dealing 

with or disposing of the Unexpected Subsequent Transferring Employee's 

claim or allegation: 

(i) any additional costs of employing the Unexpected Subsequent 

Transferring Employee up to the date of dismissal where the 

Unexpected Subsequent Transferring Employee has been dismissed 

in accordance with paragraph 2.3.1(b); 

(ii) any liabilities acquired by virtue of the Transfer Regulations in 

relation to the Unexpected Subsequent Transferring Employee; 

(iii) any liabilities relating to the termination of the Unexpected 

Subsequent Transferring Employee's employment  but excluding such 

proportion or amount of any liability for unfair dismissal, breach of 

contract or discrimination attributable: 

(A) to a failure by the Authority or a New Provider to act reasonably to 

mitigate the costs of dismissing such person); 

(B) directly or indirectly to the procedure followed by the Authority or a 

New Provider in dismissing the Unexpected Transferee; or  

(C) to the acts/omissions of the Authority or a New Provider not wholly 

connected to the dismissal of that person; 

(iv) any liabilities incurred under a settlement of the Unexpected 

Subsequent Transferring Employee's claim which was reached with 

the express permission of the Contractor (not to be unreasonably 

withheld or delayed); 

(v) reasonable administrative costs incurred by the Authority or New 

Provider in  dealing with the Unexpected Subsequent Transferring 

Employee's claim or allegation, subject to a cap per Unexpected 

Subsequent Transferring Employee of £5,000; and 

(vi) legal and other professional costs reasonably incurred; 

2.3.2 the Authority shall be deemed to have waived its right to an indemnity under 

paragraph 2.3.1(c) if it fails without reasonable cause to take, or fails to procure any 

New Provider takes, any action in accordance with any of the timescales referred to in 

this paragraph 2.3. 
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2.4 Indemnities on Subsequent transfer under the Transfer Regulations on Partial 

Termination, Termination or Expiry of the Contract 

2.4.1 If on the expiry, termination or partial termination of the Contract there is a 

Subsequent Relevant Transfer, the Contractor shall indemnify the Authority and any 

New Provider against all reasonable costs (including reasonable legal costs) losses and 

expenses and all damages, compensation, fines and liabilities arising out of or in 

connection with any claim by any employee or trade union representative or employee 

representative arising whether before or after the Subsequent Transfer Date out of 

any failure by the Contractor or any Sub-Contractor to comply with their obligations 

under Regulation 13 of the Transfer Regulations in relation to any Subsequent 

Transferring Employee or any other employee of the Contractor or any Sub-Contractor 

affected by the Subsequent Relevant Transfer (as defined by Regulation 13 of the 

Transfer Regulations), save to the extent that all reasonable costs (including 

reasonable legal costs), losses and expenses and all damages, compensation, fines 

and liabilities are a result of the act or omission of the Authority or the New Provider. 

2.4.2 If there is a Subsequent Relevant Transfer, the Authority shall indemnify the 

Contractor against all reasonable costs (including reasonable legal costs) losses and 

expenses and all damages, compensation, fines and liabilities arising out of, or in 

connection with: 

(a) any claim or claims by a Subsequent Transferring Employee at any time on or 

after the Subsequent Transfer Date which arise as a result of an act or 

omission of the Authority or a New Provider or a sub-contractor of a New 

Provider during the period from and including the Subsequent Transfer Date; 

(b) subject to paragraph 2.4.1 any claim by any employee or trade union 

representative or employee representative arising whether before or after the 

Subsequent Transfer Date out of any failure by the Authority or a New 

Provider or a sub-contractor of a New Provider to comply with their 

obligations under Regulation 13 of the Transfer Regulations in relation to any 

Subsequent Transferring Employee or any other employee engaged wholly or 

mainly in connection with the Services by the New Provider or any other 

employee of the Authority or any New Provider affected by the Subsequent 

Relevant Transfer effected by this Contract (as defined by Regulation 13 of 

the Transfer Regulations), 

save to the extent that all reasonable costs (including reasonable legal costs), losses 

and expenses and all damages, compensation, fines and liabilities are a result of the 

act or omission of the Contractor or any Employing Sub-Contractor. 

2.4.3 In the event of a Subsequent Relevant Transfer, the Authority shall indemnify the 

Contractor in respect of all reasonable costs (including reasonable legal costs), losses 

and expenses and all damages, compensation, fines and other liabilities arising out of 

or in connection with or as a result of a substantial change by the Authority [or a New 

Provider or any sub-contractor of a New Provider] on or after the Subsequent Transfer 

Date to the working conditions of any Subsequent Transferring Employee to the 

material detriment of any such Subsequent Transferring Employee.  For the purposes 

of this paragraph 2.4.3, the expressions "substantial change" and "material detriment" 

shall have the meanings as are ascribed to them for the purposes of Regulation 4(9) 

of the Transfer Regulations. 

2.5 Contracts (Rights of Third Parties) Act 1999 

2.5.1 A New Provider may enforce the terms of paragraph 2.3 and 2.4 against the 

Contractor in accordance with the Contracts (Rights of Third Parties) Act 1999. 

2.5.2 The consent of a New Provider (save where the New Provider is the Authority) is not 

required to rescind, vary or terminate this Contract.  
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2.5.3 Nothing in this paragraph 2.6 shall affect the accrued rights of the New Provider prior 

to the rescission, variation, expiry or termination of this Contract. 

2.6 General 

2.6.1 The Contractor shall not recover any Costs and/or other losses under this Schedule 

[X] where such Costs and/or losses are recoverable by the Contractor elsewhere in 

this Contract and/or are recoverable under the Transfer Regulations or otherwise.  

 


