

















The Contractor and its Sub-Contractors shall incorporate this clause 3.8.1 into the Student
Agreement and specifically provide for the third party rights in favour of DfE to enforce this
clause directly against the Trainee.

38.2 In the event a Graduate: Fails to find employment as an Educational
Psychologist with an English LA within 3 months of qualifying

and/or;

Fails to remain employed as an Educational Psychologist by an English LA for at
least 2 years full time;

DFE may , at its discretion, reclaim from Graduate:
up to the full cost of the university fees and/or

up to the full bursary cost.

The Contractor shall incorporate this clause 3.8.2 into the Student Agreement and
specifically provide for the third party rights in favour of DfE to enforce this clause directly
against the Graduate.  The Contractor will use reasonable endevours and internal
mechanisms to promote to the newly qualified graduate, the importance of working within a
LA after graduation for a period of 2 years.

8.3

All of the NOREMIDSW HEIs shall each formulate their own Student Agreement with
each of their Trainees, clearly explaining each Trainee’s obligations regarding their
acceptance of funds and which facilitates the DFE to reclaim funds from the Trainee
aligned with the above withdrawals, deferrals, exemptions, and post-graduation
employment criteria.
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1. DEFINITIONS AND INTERPRETATION

1.1 In the Contract, the following expressions have the following meanings, unless
inconsistent with the context:

“Area” means the geographical area within England in respect of which the Contractor is
appointed to provide the Services.

“Associated Company” means any company which is, in relation to another company, its
holding company or its subsidiary or a subsidiary of its holding company. “Holding company”
and “subsidiary” will have the meanings attributed to them in section 736 and 736A of the
Companies Act 1985 and section 1159 of the Companies Act 2006.

“Business Days” means Mondays to Fridays (inclusive) in each week, excluding bank and
other public holidays in England.

“CCN” means a Change Control Note in the form set out in schedule 6.

“Charges” means the fees subject to clause 8 payable to the Contractor for the provision of
the Services calculated in accordance with schedule 3.

“Commercially Sensitive Information” means the information set out in schedule 1
comprising the information of a commercially sensitive nature relating to:

(a) the Price;
(b) details of the Contractor’s Intellectual Property Rights; and
(c) the Contractor's business and investment plans

which the Contractor has indicated to DFE that, if disclosed by the Authority, would cause
DFE significant commercial disadvantage or material financial loss.

“Confidential Information” means any information which has been designated as
confidential by either Party in writing or that ought to be considered as confidential (however it
is conveyed or on whatever media it is stored) including information the disclosure of which
would, or would be likely to, prejudice the commercial interests of any person or trade secrets
or Intellectual Property Rights of either Party and all personal data and sensitive personal
data within the meaning of the DPA. Confidential Information shall not include information
which:

(a) was public knowledge at the time of disclosure;

(b) was in the possession of the receiving Party, without restriction as to its disclosure,
before receiving it from the disclosing Party;

(c) is received from a third party (who lawfully acquired it) without restriction as to its
disclosure; or

(d) is independently developed without access to the Confidential Information; or

(e) is approved for release in writing by an authorised representative of the disclosing
Party;

(f) the receiving Party is specifically required to disclose pursuant to an order of any

Court of competent jurisdiction in order to fulfil the Court Order but the receiving Party
is only released from its obligation to the extent of such order.

“Consortium” means an association of 2 or more persons acting together to deliver the
Services but excludes Sub-Contractors.

“Consortium Agreement” means, if the Contracter is a Consortium, an agreement:
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“EIR" means the Environmental Information Regulations 2004 and any guidance and/or
codes of practice issued by the Information Commissioner or relevant government
department in relation to them.

“Employment Liabilities” means all actions, proceedings, costs (including reasonable legal
costs), losses, damages, fines, penalties, compensation, awards, demands, orders, expenses
and liabilities connected with or arising from all and any laws including, without limitation,
directives, statutes, secondary legislation, orders, codes of practice, contractual obligations
and other common law rights whether of the European Union, United Kingdom or any other
relevant authority relating to or connected with:

(a) the employment and dismissal of employees (including their health and safety at
work); and

(b) the engagement, use and termination of individuals other than employees who
provide services (including their health and safety at work),

and all wages, holiday pay and employment benefit costs due in respect of (a) or (b) above,
including claims for protective awards.

“FOIA” means the Freedom of Information Act 2000 together with any guidance and/or codes
of practice issued by the Information Commissioner or relevant government depariment in
relation to it.

“Force Majeure” means any event or occurrence which is outside the reasonable control of
the Party concerned and which is not attributable to any act or failure to take reasonable
preventative action by that Party, including fire; flood; violent storm; pestilence; explosion;
malicious damage; armed conflict; acts of terrorism; nuclear, biological or chemical warfare;
or any other disaster, natural or man-made, but excluding:

(a) any industrial action occurring within the Contractor’s or any of its Sub-Contractor's
organisation, or otherwise involving the Personnel; or

(b) the failure by any Sub-Contractor of the Contractor to perform its obligations under
any sub-contract.

“General Anti-Abuse Rule” means:
(a) the legislation in Part 5 of the Finance Act 2013; and

(b) any future legislation introduced into parliament to counteract tax advantages arising
from abusive arrangements to avoid NICs.

“Good Industry Practice” means the standards, practices, methods and procedures
conforming to the law and the degree of skill and care, diligence, prudence and foresight
which would reasonably and ordinarily be expected from a skilled and experienced person or
body engaged in a similar type of undertaking under the same or similar circumstances.

“Graduate” means a former Trainee or student of the Initial Training for Educational
Psychologist programme whom has successfully met the academic standards set by the
Contractor, has graduated from the programme, and has been admitted to the Degree of
Doctorate in Educational and Child Psychology.

‘“Halifax Abuse Principle” means the principle explained in the CJEU Case C-255/02
Halifax and others.

“HMRC" means Her Majesty’s Revenue and Customs.

“ICT” means information and communications technology.
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“Personnel” means all persons employed by the Contractor to perform its obligations under
the Contract together with the Contractor's servants, agents, suppliers and Sub-Contractors
used in the performance of its obligations under the Contract.

“Prohibited Act” means:

(a) to directly or indirectly offer, promise or give any persen working for or engaged by
the DFE a financial or other advantage to:

(i) induce that person to perform improperly a relevant function or activity; or
(ii) reward that person for improper performance of a relevant function or activity;

(b) to directly or indirectly request, agree to receive or accept any financial or other
advantage as an inducement or a reward for improper performance of a relevant
function or activity in connection with the Contract;

(c) an offence:

(i) under the Bribery Act 2010 (or any legislation repealed or revoked by such
Act;

(ii) under legislation or common law concerning fraudulent acts; or
(iii) the defrauding, attempting to defraud or conspiring to defraud the DFE;

(d) any activity, practice or conduct which would constitute one of the offences listed
under (¢) above if such activity, practice or conduct has been carried out in the UK.

“Quality Standards” means the quality standards published by BSI British Standards, the
National Standards Body of the United Kingdom, the International Organisation for
Standardization or other reputable or equivalent body, (and their successor bodies) that a
skilled and experienced operator in the same type of industry or business sector as the
Contractor would reasonably and ordinarily be expected to comply with, and as may be
further detailed in the Specification.

“Regulations” means the Public Contract Regulations 2015.

“Regulatory Body” means a government department and regulatory, statutory and other
entities, committees, ombudsmen and bodies which, whether under statute, rules,
regulations, codes of practice or otherwise, are entitled to regulate, investigate, or influence
the matters dealt with in the Contract or any other affairs of the DFE.

“Relevant Conviction” means a conviction for an offence involving violence or dishonesty,
of a sexual nature or against minors, or for any other offence that is relevant to the nature of
the Services.

“Relevant Requirements” means all applicable Law relating to bribery, corruption and fraud,
including the Bribery Act 2010 and any guidance issued by the Secretary of State for Justice
pursuant to section 9 of the Bribery Act 2010.

“Relevant Tax Authority” means HMRC or, if applicable, a tax authority in the jurisdiction in
which the Contractor is established.

“Replacement Contractor” means any third party supplier appointed by the DFE to supply
any services which are substantially similar to any of the Services in substitution for the
Contractor following the expiry, termination or partial termination of the Contract.

“Request for Information” means a request for information under the FOIA or the EIR.

“Restricted Country” means:

v3 29" May 2018

13






2.1

22

3.2
33

122 the expression *person” means any individual, firm, body corporate,

unincorporated association, partnership, government, state or agency of a state or
joint venture;

1.2.3 the words “include”, “includes”, “including” and “included” will be construed without

limitation unless inconsistent with the context;

1.2.4 the masculine includes the feminine and the neuter, and the singular includes the

plural and vice versa as the context shall admit or require;

1.2.5 any reference in the Contract to a clause or schedule is a reference to a clause or

schedule of the Contract and references in any schedule to paragraphs relate to
the paragraphs in that schedule;

1.2.6 the clause headings are included for convenience only and shall not affect the

interpretation of the Contract; and

1.2.7 the schedules and appendices form part of the Contract and shall have effect as if

set out in full in the body of the Coniract and any reference to the Contract
includes the schedules.

TERM

The Contract commences on the Effective Date and, subject to any provision of this
Contract for earlier termination, or extension set out in this clause 2, will terminate at
the end of the Initial Term.

DFE may extend the Initial Term for one year to facilitate one additional three year
trainee cohort beginning in September 2023 by DFE giving not less than 4 months’
written notice to the Contractor prior to 1st September 2023. This would be subject to
both parties signing the contract variation letter

THE SERVICES

The Contractor shall provide the Services in the Area in accordance with the
Specification and undertake and be responsible for all obligations of the Contractor in
respect of the Services.

The DFE may appoint other contractors for the Services in the Area.

The Contractor shall, in performing its obligations under the Contract:

3.3.1 conform to the requirements of the Specification and the Contractor's
Solution or as otherwise agreed in writing between the Parties;

3.3.2 carry out and complete the Services in a proper professional manner (taking
account of the standards of a reasonably proficient practitioner) and in
conformity with all reasonable directions and requirements of the DFE
specified by the DFE from time to time;

3.3.3 comply with Good Industry Practice;

3.3.4 ensure that the Services are provided by competent and appropriately trained
personnel;

3.3.5 comply with the Quality Standards and where applicable, shall maintain
accreditation with the relevant Quality Standards authorisation body;

3.3.6 comply with the KPIs, Service Levels and Service Credit requirements set out
in schedule 4;
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4.4

6.1

6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.9

4.3.2 the new Consortium Member has signed a Deed of Adherence; and
4.3.3 acopy of the Deed of Adherence has been given to the DFE.

The Contractor shall promptly inform the DFE if and how any Consortium Member
breaches the terms of the Consortium Agreement.

TRANSFER AND SUB-CONTRACTING

The Contractor may not sub-contract, assign, transfer, charge the benefit and/or
delegate the burden of the whole or any part of the Contract (a “Transfer”) without
the prior written consent of the DFE.

PERSONNEL

The DFE may refuse admission to DFE Premises and/or direct the Contractor to end
the involvement in the Services of any Personnel whom the DFE reasonably believes
is a security risk.

If the DFE require the removal of any Personnel pursuant to clause 6.1, any
Employment Liabilities and any other costs connected with that removal shall be at
the Contractor's cost.

The Contractor shall use its reasonable endeavours to ensure continuity of Personnel
and to ensure that the turnover rate of Personnel is at least as good as the prevailing
industry norm for similar services, locations and environments.

The Contractor shall ensure that no person who discloses a Relevant Conviction or
who is found to have any Relevant Convictions (whether as a result of a police check
or through the Disclosure and Barring Service Procedures or otherwise), is employed
or engaged in providing the Services without the DFE's prior written consent.

For each of the Personnel who, in providing the Services, has, will have or is likely to
have access to children, vulnerable persons or other members of the public to whom
the DFE owes a special duty of care the Contractor shall (and shall procure that any
relevant Sub-Contractor shall) ensure a police check is completed and such other
checks as may be carried out through the Disclosure and Barring Service, and the
Contractor shall not (and shall ensure that any Sub-Contractor shall not) engage or
continue to employ in the provision of the Services any person who has a Relevant
Conviction or what would reasonably be regarded as an inappropriate record.

The Contractor acknowledges that Key Personnel and Key Sub-Contractors are
essential to the proper provision of the Services. The Parties have agreed to the
appointment of Key Personnel and Key Sub-Contractors listed in schedule 7 as at the
Effective Date.

Key Personnel shall not be released from supplying the Services without the DFE's
consent except by reason of long-term sickness, maternity leave, paternity leave or
termination of employment or other similar reason.

Any replacements of Key Personnel shall be subject to DFE consent, not to be
unreasonably withheld or delayed, and shall be of at least equal status, experience
and skills to Key Personnel being replaced and be suitable for the responsibilities of
that person in relation to the Services.

The DFE shall not unreasonably withhold consent under clauses 6.7 or 6.8. Such
agreement shall be conditional on appropriate arrangements being made by the
Contractor to minimise any adverse effect on Services which could be caused by a
change in Key Personnel or Key Sub-Contractors.
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76

7.7

7.8
7.9

8.

Term;

7.5.3 any failure by the Contractor or any Sub-Contractor to comply with its
obligations under regulations 13 or 14 of TUPE or any award of
compensation under regulation 15 of TUPE save where such failure arises
from the failure of the DFE or a Replacement Contractor to comply with its
duties under regulation 13 of TUPE;

7.5.4 any Court or Employment Tribunal claims (including any individual employee
entitlement under or consequent on such a claim) by any trade union or other
body or person representing any Returning Employees arising from or
connected with any failure by the Contractor or any Sub-Contractor to comply
with any legal obligation to such trade union, body or person; and

7.5.5 any claim by any person who is transferred by the Contractor to the DFE
and/or a Replacement Contractor whose name is not included in the list of
Returning Employees.

If TUPE applies to the transfer of the Services on termination of the Contract, the DFE
shall indemnify the Contractor against all actions, suits, claims, demands, losses,
charges, damages, costs and expenses and other liabilities which they may suffer or
incur as a result of any act or omission by the DFE or any Replacement Contractor
relating to any Returning Employee which occurs after the end of the Term.

If the Contractor becomes aware that TUPE Information it provided has become
inaccurate or misleading, it shall promptly notify the DFE and provide the DFE with up
to date TUPE Information.

This clause 7 applies during the Term and 5 years thereafter.

The Contractor undertakes to the DFE that, during the 12 Months prior to the end of the
Term the Contractor shall not (and shall procure that any Sub-Contractor shall not)
without written approval of DFE (such approval not to be unreasonably withheld or
delayed):

7.9.1 amend or vary (or purport to amend or vary) the terms and conditions of
employment or engagement (including, for the avoidance of doubt, pay) of
any Personnel (other than where such amendment or variation has
previously been agreed between the Contractor and the Personnel in the
normal course of business and where any such amendment or variation is
not in any way related to the transfer of the Services);

792 terminate or give notice to terminate the employment or engagement of any
Personnel (other than in circumstances in which the termination is for
reasons of misconduct or lack of capability);

793 transfer away, remove, reduce or vary the involvement of any other
Personnel from or in the provision of the Services (other than where such
transfer or removal: (i} was planned as part of the individual's career
development; (ii) takes place in the normal course of business; and (iii) will
not have any adverse effect on the delivery of the Services, (provided that
any such transfer, removal, reduction or variation is not in any way related to
the transfer of the Services); or

794 recruit or bring in any new or additional individuals to provide the Services
who were not already involved in providing the Services prior to the relevant
period.

CHARGES

V3 29" May 2018

19






8.10

8.11

812

8.13

8.14

8.15

91

9.2

9.3

9.4

9.5

9.6

The DFE shall not be responsible for any delay in payment caused by receipt of
invoices which are not Valid Invoices and shall, within 10 Business Days of receipt,
return to the Contractor for correction invoices that are not Valid Invoices together
with an explanation of the need for correction.

At the end of the Term the Contractor shall promptly draw-up a final invoice which
shall cover all Services provided up to the end of the Term which have not already
been invoiced to the DFE. The final invoice shall be submitted not later than 30 days
after the end of the Term.

The DFE shall not be obliged to pay the final invoice until the Contractor has carried
out all of the Service.

The Contractor shall ensure that a term is included in all Sub-Contracts which
requires payment to be made of all sums due to Sub-Contractors within 30 days from
the receipt of a valid invoice.

If the DFE disputes any amount specified in a Valid Invoice it shall pay such amount
of the invoice as is not in dispute and within 10 Business Days notify the Contractor of
the reasons for disputing the invoice. The DFE may withhold the disputed amount
pending resolution of the dispute.

The Parties shall use all reasonable endeavours to resolve any dispute over invoices
within 10 Business Days of the dispute being raised, after which period either Party
may refer the matter for resolution in accordance with clause 36.

TAX and VAT

Where the Contractor is liable to be taxed in the UK in respect of consideration
received under the Contract it shall at all times comply with the Income Tax (Earnings
and Pensions) Act 2003 and all other statutes and regulations relating to income tax
in respect of that consideration.

If the Services are liable for VAT the Contractor shall comply with HMRC rules and
regulations. The Contractor will be liable for paying to HMRC any identified VAT
including those which may fall due.

If the Contractor is liable to NICs in respect of consideration received under the
Contract it shall comply with the Social Security Contributions and Benefits Act 1992
and all other statutes and regulations relating to NiCs in respect of that consideration.

The DFE may ask the Contractor to provide information which demonstrates how the
Contractor complies with clauses 9.1 to 9.3 or why those clauses do not apply to it.

A request under clause 9.4 may specify the information which the Contractor must
provide and the period within which that information must be provided.

The DFE may terminate this Contract if:

96.1 inthe case of a request mentioned in clause 9.4 the Contractor:

(i) fails to provide information in response to the request within a
reasonable time; or

(ii) provides information which does not demonstrate either how the
Contractor complies with clauses 9.1 to 9.3 or why those clauses do
not apply to it;

9.6.2 it receives information which demonstrates that, if clauses 9.1 to 9.3 apply,
the Contractor is not complying with those clauses.
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104

10.5

10.6

10.7

establish, maintain and enforce, policies and procedures which are adequate
to ensure compliance with the Relevant Requirements and prevent the
occurrence of a Prohibited Act; and

10.3.2 keep appropriate records of its compliance with its obligations under clause
10.3.2 and make such records avaitable to the DFE on request.

The Contractor shall immediately notify the DFE in writing if it becomes aware of any
breach of clauses 10.1 and/or 10.2, or has reason to believe that it has or any of the
Personnel have:

10.4.1 been subject to an investigation or prosecution which relates to an alleged
Prohibited Act;

10.4.2 been listed by any government department or agency as being debarred,
suspended, proposed for suspension or debarment, or otherwise ineligible for
participation in government procurement programmes or contracts on the
grounds of a Prohibited Act; or

10.4.3 received a request or demand for any undue financial or other advantage of
any kind in connection with the performance of the Contract or otherwise
suspects that any person directly or indirectly connected with the Contract
has committed or attempted to commit a Prohibited Act.

If the Contractor notifies the DFE pursuant to clause 10.4, the Contractor shall
respond promptly to the DFE’s enquiries, co-operate with any investigation, and allow
the DFE to audit any books, records and any other relevant documentation.

If the Contractor is in Default under clauses 10.1 and/or 10.2, the DFE may by notice:

10.6.1 require the Contractor to remove from performance of the Contract any Staff
whose acts or omissions have caused the Default; or

10.6.2 immediately terminate the Contract.

Any notice served by the DFE under clause 10.6 shall specify the nature of the
Prohibited Act, the identity of the party who the DFE believes has committed the
Prohibited Act and the action that the DFE has taken (including, where relevant, the
date on which the Contract shall terminate).

DISCRIMINATION

The Contractor shall perform its obligations under the Contract in accordance with all
applicable equality law.

The Contractor shall use reasonable endeavours to comply with DFE’s equality and
diversity policy as given to the Contractor from time to time and any other
requirements and instructions which the DFE reasonably imposes in connection with
any equality obligations imposed on the DFE at any time under equality law, provided
that compliance does not conflict with any of the Contractor's own policies or
procedures.

The Contractor indemnifies the DFE in full from and against all Employment Liabilities
that may arise as a result of any claims brought against the DFE by any of its
employees, agents, consultants and contractors (“DFE Personne!”) and/or any of
the Personnel where such claim arises from any act or omission of the Personnel in
respect of anti-discrimination legislation. The Contractor will also provide all
reasonable cooperation, assistance and information as the DFE may request in
connection with any investigation by the DFE into any complaint or other grievance
received by it from any of the DFE Personnel or Personnel in respect of anti-
discrimination legislation which may have arisen from, or been contributed to by, any
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12.6

12.7

12.8

12.9

1210

12.11

12.5.3 The Contractor shall be under no obligation to attempt to procure in the
DFE'’s favour a royalty-free licence to the Third Party IP where the same is to be sub-
licensed by the DFE to a supplier of services (including a Replacement Contractor)
identical or similar to the Services to be supplied by the Contractor under the
Contract.

The Contractor shall not knowingly infringe any Intellectual Property Rights of any
third party in performing its obligations under the Contract and the Contractor shall
indemnify and keep indemnified the DFE and any Replacement Contractor from and
against all actions, suits, claims, demands, direct losses, charges, damages, costs
and reasonable expenses and other liabilities which the DFE may suffer or incur as a
result of or in connection with any breach of this clause 12.6, except to the extent that
any such claim arises from:

12.8.1 items or materials supplied by the DFE; or

12.6.2 the use of data supplied by the DFE which is not required to be verified by
the Contractor under any provision of the Contract.

The DFE shall notify the Contractor in writing of any claim or demand brought against
the DFE for infringement or alleged infringement of any Intellectual Property Right in
materials supplied and/or licensed by the Contractor.

The Contractor shall at its own expense conduct all negotiations and any litigation
arising in connection with any claim for infringement of Intellectual Property Rights in
materials supplied and/or licensed by the Contractor to the DFE, provided always that
the Contractor shall:

12.8.1 consult the DFE on all substantive issues which arise during the conduct of
such litigation and negotiations;

12.8.2 take due and proper account of the interests and concerns of the DFE; and

12.8.3 not settle or compromise any claim without the DFE's prior written consent
(not to be unreasonably withheld or delayed)

Notwithstanding clause 12.8. the DFE may take any action it deems appropriate with
respect to any such claim and shall have exclusive control of such claim. If the DFE
takes action the Contractor shall at the request of the DFE afford to the Contractor all
reasonable assistance to the DFE for the purpose of contesting such claim

The DFE shall at the request of the Contractor afford to the Contractor all reasonable
assistance for the purpose of contesting any claim or demand made or action brought
against the DFE or the Contractor by a third party for infringement or alleged
infringement of any third party Intellectual Property Rights in connection with the
performance of the Contractor's obligations under the Contract subject to the
Contractor indemnifying the DFE on demand and in full for all reasonable costs and
expenses (including, but not limited to, legal costs and disbursements) incurred in
daing so.

If a claim, demand or action for infringement or alleged infringement of any
Intellectual Property Right is made in connection with the Contract or in the
reasonable opinion of the Contractor is likely to be made, the Contractor shall notify
the DFE and, at its own expense and subject to the consent of the DFE (not to be
unreasonably withheld or delayed), use reasonable endeavours to:

12.11.1 modify any or all of the Service Specific IP Materials and, where relevant, the
Services without reducing the performance or functionality of the same, or
substitute alternative materials or services of equivalent performance and
functionality, so as to avoid the infringement or the alleged infringement,
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14.5

15.

151

15.2

15.3

15.4

15.5

15.6

Any information made available to the public by way of the Open Government
Licence under Clause 14.4 shall not include the Contractor's background IPR, unless
the Contractor provides to the DFE express permission of such in writing.

CONFIDENTIALITY

Except to the extent set out in this clause 15 or if disclosure or publication is
expressly permitted elsewhere in the Contract each Party shall treat all Confidential
Information belonging to the other Party as confidential and shall not disclose any
Confidential Information belonging to the other Party to any other person without the
other Party’'s consent, except to such persons and to such extent as may be
necessary for the performance of the Party’s obligations under the Contract.

The Contractor hereby gives its consent for the DFE to publish the whole Contract
including from time to time agreed changes to the Contract.

The Parties may each only disclose the other Party’s Confidential Information to
Personnel who are directly invoived in the provision of the Services and who need to
know the information, and shall ensure that Personnel are aware of and shall comply
with these obligations as to confidentiality.

The Parties shall not, and shall procure that Personnel do not, use any of the other
Party’'s Confidential Information received otherwise than for the purposes of the
Contract.

Clause 15.1 shall not apply to the extent that:

15.5.1 such disclosure is a requirement of law placed upon the Party making the
disclosure, including any requirements for disclosure under the FOIA or the
EIR;

15.6.2 such information was in the possession of the Party making the disclosure
without obligation of confidentiality prior to its disclosure by the information
owner,;

15.5.3 such information was obtained from a third party without obligation of
confidentiality;

15.5.4 such information was already in the public domain at the time of disclosure
otherwise than by a breach of the Contract; or

15.5.5 it is independently developed without access to the other Party's Confidential
Information.

Nothing in clause 15 shall prevent the DFE disclosing any Confidential Information
obtained from the Contractor:

15.6.1 for the purpose of the examination and certification of the DFE’s accounts;

15.6.2 for the purpose of any examination pursuant to section 6(1) of the National
Audit Act 1983 of the economy, efficiency and effectiveness with which the
DFE has used its resources;

15.6.3 to any other crown body and the Contractor hereby acknowledges that all
government departments receiving such Confidential Information may further
disclose the Confidential information to other government departments on the
basis that the information is confidential and is not to be disclosed to a third
party which is not part of any government department; or
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18. LIABILITY
18.1  Neither Party excludes or limits its liability (if any) to the other:

18.1.1 for breach of any obligations arising under section 12 Sale of Goods Act 1979
or section 2 Supply of Goods and Services Act 1982;

18.1.2 for personal injury or death resulting from its negligence;
18.1.3 under section 2(3) Consumer Protection Act 1987,
18.1.4 Not Used

18.1.5 for its own fraud; or

18.1.6 for any other matter which it would be unlawful for it to exclude or to attempt
to exclude its liability.

18.2  Subject to clauses 18.1 and 18.3, the Contractor shall indemnify the DFE and keep
the DFE indemnified fully against all claims, proceedings, demands, charges, actions,
damages, costs, breach of statutory duty, reasonable expenses and any other
liabilities which may arise out of the supply, or the late or purported supply, of the
Services or the performance or non-performance by the Contractor or any Personnel
on the Premises, including in respect of death or personal injury, loss of or damage to
property, financial loss arising from any advice given or omitted to be given by the
Contractor, or any other loss which is caused directly by any act or omission of the
Contractor.

18.3  Not Used

18.4  Subject to clauses 18.1, 18.3 and 18.6, neither Party shall have any liability to the
other under or in connection with the Contract, whether in contract, tort (including
negligence) or otherwise:

18.4.1 for any losses of an indirect or consequential nature;

18.4.2 for any claims for loss of profits, revenue, business or opportunity (whether
direct, indirect or consequential); or

18.4.3 to the extent that it is prevented from meeting any obligation under the
Contract as a result of any breach or other default by the other Party.

18.5 Subject to clauses 18.1 and 18.3, the maximum liability of either Party to the other
under the Contract, whether in contract, tort {(including negligence) or otherwise:

18.5.1 in respect of damage to property is limited to £5,000,000 in respect of any
one incident or series of connected incidents; and

18.5.2 in respect of any claim not covered by clause 18.5.1 or 18.5.3 or 18.5.4 is
limited in each calendar year in aggregate to 150% of the sum of the Charges
payable in that year

18.5.3 in respect of any liability arising in connection with a breach of clause 15 or
Schedule 8, is limited to £1,000,000.

18.5.4 in respect of any liability under the indemnities contained in clauses 12
(Intellectual Property) and 9 (Tax) is limited to £1,000,000.

18.6  The DFE may recover from the Contractor the following losses incurred by the DFE to
the extent they arise as a result of a Default by the Contractor:
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20.

20.1

20.2

pending or threatened against it or any of its assets which will or might, and it
is not subject to any contractual obligation, compliance with which is likely to,
have a material adverse effect on its ability to perform its obligations under
the Contract;

19.1.5 it owns, has obtained or is able to obtain valid licences for all Intellectual
Property Rights that are necessary for the performance of its obligations
under the Contract;

19.1.6 the Service Specific IP Materials will be its original work and will not have
been copied wholly or substantially from another party’'s work or materials
provided that this clause 19.1.6 shall not apply to any IP Materials used by
the Contractor under permission or licence from any other person or entity
(including, without limitation, any Sub-Contractor); and

19.1.7 the use by the DFE of any Intellectual Property Rights assigned or licensed to
it by the Contractor under the Contract will not, to the Contractor’s reasonable
knowledge, infringe or conflict with the rights of any third party;

19.1.8 in the 3 years (or actual period of existence if the Contractor has been in
existence for less time) prior to the Effective Date:

(i) it has conducted all financial accounting and reporting activities in
compliance in all material respects with the generally accepted
accounting principles that apply o it in any country where it files
accounts;

(ii) it has been in full compliance with all applicable securities and tax
laws and regulations in the jurisdiction in which it is established; and

(iii) it has not done or omitted to do anything which could have a material
adverse effect on its assets, financial condition or position as an
ongoing business concern or its ability to fulfil its obligations under
the Contract;

19.1.9 it has and will continue to hold all necessary regulatory approvals from the
Regulatory Bodies necessary to perform its obligations under the Contract;
and

18.1.10 For the purposes of clause 19.1.9 only, the term Regulatory Bodies excludes
the DFE.

19.1.11 it has notified the DFE in writing of any Occasions of Tax Non-Compliance or
any litigation in which it is involved that is in connection with any Occasion of
Tax Non-Compliance.

FORCE MAJEURE

If either Party is prevented or delayed in the performance of any of its obligations
under the Contract by Force Majeure, that Party shall immediately serve notice in
writing on the other Party specifying the nature and extent of the circumstances giving
rise to Force Majeure, and shall subject to service of such notice and to clause 20.3
have no liability in respect of the performance of such of its obligations as are
prevented by the Force Majeure events during the continuation of such events, and
for such time after they cease as is necessary for that Party, using all reasonable
endeavours, to recommence its affected operations in order for it to perform its
obligations.

If either Party is prevented from performance of its obligations for a continuous period
in excess of 3 months, the other Party may terminate the Contract forthwith on
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remedied by the expiry of the specified period, the party not in breach may terminate
this Contract with immediate effect by notice in writing.

232 The DFE may terminate the Contract with immediate effect and without paying
compensation to the Contractor where the Contractor is a company and in respect of
the Contractor:

23.2.1 a proposal is made for a voluntary arrangement within Part | of the Insolvency
Act 1986 or of any other composition scheme or arrangement with, or
assignment for the benefit of, its creditors;

23.2.2 a shareholders’ meeting is convened for the purpose of considering a
resolution that it be wound up or a resolution for its winding-up is passed
(other than as part of, and exclusively for the purpose of, a bona fide
reconstruction or amalgamation);

23.2.3 a petition is presented for its winding up (which is not dismissed within 14
days of its service) or an application is made for the appointment of a
provisional liquidator or a creditors’ meeting is convened pursuant to section
98 of the Insolvency Act 1986,

23.2.4 a receiver, administrative receiver or similar officer is appointed over the
whole or any part of its business or assets;

23.2.5 an application order is made either for the appointment of an administrator or
for an administration order, an administrator is appointed, or notice of
intention to appoint an administrator is given;

23.2.6 itis or becomes insolvent within the meaning of section 123 of the Insolvency
Act 1986,

23.2.7 being a “small company” within the meaning of section 247(3) of the
Companies Act 1985, a moratorium comes into force pursuant to Schedule
A1 of the Insolvency Act 1986; or

23.2.8 any event similar to those listed in clauses 23.1.1 to 23.1.7 occurs under the law of

any other jurisdiction.

23.3 The Contractor shall notify the DFE immediately in writing of any proposal or
negotiations which will or may result in a merger, take-over, change of control,
change of name or status including if the Contractor undergoes a change of control
within the meaning of section 1124 of the Corporation Taxes Act 2010 (“Change of
Control”). The DFE may terminate the Contract with immediate effect by notice and
without compensation to the Contractor within 6 months of:

23.3.1 being notified that a Change of Control has occurred; or

23.4.2 where no notification has been made, the date that the DFE becomes aware
of the Change of Control

but shall not be permitted to terminate where approval was granted prior to the
Change of Control.

234 The DFE may terminate the Contract with immediate effect and without paying
compensation to the Contractor if the Contractor commits a Default and:

23.4.1 the Contractor has not remedied the Default to the satisfaction of the DFE
within 21 Business Days or such other period as may be specified by the
DFE, after issue of a notice specifying the Default and requesting it to be
remedied
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23.12

23.13

23.14

24,

241

242

243

Contractor shall be liable for the cost of reconstitution of that data and shall reimburse
the DFE in respect of any charge levied for its transmission and any other costs
charged in connection with such Default.

If the DFE fails to pay the Contractor undisputed sums of money when due the
Contractor shall give notice to the DFE of its failure to pay. If the DFE fails to pay
such undisputed sums within 30 Business Days of the date of such notice, the
Contractor may terminate the Contract in writing with immediate effect, save that such
right of termination shall not apply where the failure to pay is due to the DFE
exercising its rights under clause 8.6 or to Force Majeure.

Save as otherwise expressly provided in the Contract:

23.13.1 termination or expiry of the Contract shall be without prejudice to any rights,
remedies or obligations accrued under the Contract prior to termination or
expiration and nothing in the Contract shall prejudice the right of either Party
to recover any amount outstanding at such termination or expiry; and

23.13.2 termination of the Contract shall not affect the continuing rights, remedies or
obligations of the DFE or the Contractor under clauses 8 (Payment), 9 (Tax
and VAT), 10 (Prevention of Fraud), 12 (Intellectual Property Rights), 13
(Data), 15 (Confidentiality), 16 (Freedom of Information), 17 (Official Secrets
Acts 1911 to 1989, Section 182 of the Finance Act 1989), 180 (Warranties
and Representations), 19 (Liability), 23 (Termination) 24 (Retendering and
Handover), 25 (Exit Management), 26 (Audit), and 37 (Governing Law and
Jurisdiction).

Termination by DfE if monthly Performance Standards not met

23.14.1 If the Contractor fails to meet any of the monthly Performance Standards in
any two consecutive months, at either party’s request to the other party, both
parties must meet to work together in good faith to attempt to understand why
the monthly Performance Standards have not been achieved and implement
strategies jointly agreed between the parties to attempt to enable the
Contractor to achieve the monthly Performance Standards.

23.14.2 If the parties agree on a strategy under clause 23.14.1 and, in the first
complete measurement period following implementation of the joint strategy
under clause 23.14.1 the Contractor fails to achieve any of the maonthly
Performance Standards, DfE may terminate this agreement on 30 days’
notice to Contract.

23.14.3 Subject to clause 23.14.2, if the Contractor fails to meet any of the monthly
Performance Standards in any three consecutive months, DfE may terminate
this agreement on 10 Business Days' notice to the Contractor.

RETENDERING AND HANDOVER

Within 30 days of being requested by the DFE, the Contractor shall make all
reasonable endeavours to provide, and thereafter keep updated, in a fully indexed
and catalogued format, all the information reasonably necessary to enable the DFE to
issue tender documents for the future provision of replacement services.

The DFE shall take reasonable precautions to ensure that the information referred to
in clause 24.1 is given only to potential contractors who have qualified to tender for
the future provision of the replacement services.

The DFE shall require that all potential Contractors treat the information in
confidence; that they do not communicate it except to such persons within their
organisation and to such extent as may be necessary for the purpose of preparing a
response to an invitation to tender issued by the DFE; and that they shall not use it
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25.6

25.7

258

26.

26.1

26.2

26.3

26.4

27,

271

27.2

28.

281

29.

the Parties shall agree a variation of the Charges.

If the DFE requests, the Contractor shall deliver to the DFE details of all licences for
software used in the provision of the Services including the software licence
agreements.

Within one month of receiving the software licence information described above, the
DFE shall notify the Contractor of the licences it wishes to be transferred, and the
Contractor shall provide for the approval of the DFE a plan for licence transfer.

The Contractor shall co-operate fully with the DFE in order to enable a knowledge
transfer from the Contractor to the DFE at the end of the Term and shall provide the
DFE free of charge with full access to Personnel, copies of all documents, reports,
summaries and any other information requested by the DFE. The Contractor shall
comply with the DFE's request for information no later than 15 Business Days from
the date that that request was made.

AUDIT

The Contractor shall keep and maintain until 6 years after the end of the Term, or as
long a period as may be agreed between the Parties, full and accurate records of the
Contract including the Services supplied under it and all Charges.

The Contractor agrees to make available to the DFE, free of charge, whenever
requested, copies of audit reports obtained by the Contractor in relation to the
Services

The Contractor shall permit duly authorised representatives of the DFE and/or the
National Audit Office to examine the Contractor’s records and documents relating to
the Contract and to provide such copies and oral or written explanations as may
reasonably be required.

The Contractor (and its agents) shall permit the Comptroller and Auditor General {and
his appointed representatives) access free of charge during normal business hours
on reasonable notice to all such documents (including computerised documents and
data) and other information as the Comptroller and Auditor General may reasonably
require for the purposes of his financial audit of the DFE and for carrying out
examinations into the economy, efficiency and effectiveness with which the DFE has
used its resources. The Contractor shall provide such explanations as are reasonably
required for these purposes.

ENTIRE AGREEMENT

The Contract contains all the terms which the Parties have agreed in relation to the
subject matter of the Contract and supersedes any prior written or oral agreements,
representations or understandings between the Parties.

Nothing in this clause 27 shall exclude any liability which one Party would otherwise
have to the other Party in respect of any statements made fraudulently.

PARTNERSHIP

Nothing in the Contract is intended to or shall operate to create a legal partnership
between the Parties or to authorise either Party to act as an agent for the other, and
neither Party shall have authority to act in the name or on behalf of or otherwise to
bind the other in any way (including making any representation or warranty, the
assumption of any obligation or liability and the exercise of any right or power).

WAIVER
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334

33.5

336

34,
34.1

35.

351

352

35.3

36.
36.1
36.2

Without prejudice to the foregoing provisions of this clause 33, if any Conflict of
Interest (or potential Conflict of Interest) arises or is likely to arise, the Contractor
shall:

33.4.1 take all reasonable steps to remove or avoid the Conflict of Interest or to
prevent it occurring in each case, or to manage the conflict to the satisfaction
of the DFE (acting reasonably); and

33.4.2 give the DFE a comprehensive and detailed written statement of the action it
had taken.

Not used.

Without prejudice to any other right or remedy it may have, the DFE may terminate
the Contract with immediate effect by notice in writing and/or to take such other steps
it deems necessary where, in the reasonable opinion of the DFE, there is any
continuing breach by the Contractor of the provisions of this clause 33.

FURTHER ASSURANCE

The Parties shall do or procure the doing of all such acts and things and will execute
or procure the execution of all such documents as may be reasonably required
including on or subsequent to the end of the Contract to vest in the relevant all rights
granted under the Contract and otherwise to comply with its terms.

NOTICES

Any notice, demand or communication in connection with the Contract shall be in
writing and may be delivered by hand, pre-paid first class post or {where being sent to
an address in a different country to where posted) airmail, facsimile or e-mail,
addressed to the recipient at its registered office or its address (or such other
address, facsimile number or e-mail address as may be notified in writing from time to
time).

The notice, demand or communication shall be deemed to have been duly served:
35.2.1 if delivered by hand, when left at the proper address for service;

35.2.2 if given or made by prepaid first class post 48 hours after being posted or in
the case of airmail 14 days after being posted;

35.2.3 if given or made by facsimile or e-mail, at the time of transmission, provided
that a confirming copy is sent by first class pre-paid post or (where being sent
to an address in a different country to where posted) airmail to the other Party
within 24 hours after transmission and that, in the case of transmission by e-
mail where the time of transmission is not between 9.00 am and 5.00 pm,
service shall be deemed to occur at .00 am on the next following Business
Day (such times being local time at the address of the recipient).

If proceedings to which the Civil Procedure Rules apply have been issued, the
provisions of Civil Procedure Rule 6 must be complied with in respect of the service
of documents in connection with those proceedings.

DISPUTE RESOLUTION

Any Dispute shall be dealt with in accordance with this clause 36.

In the first instance, a representative of each Party will each use their reasonable
endeavours to resolve the Dispute. If the Dispute cannot be resolved by such

representatives within 15 days of the Dispute arising, it will be referred to a senior
representative of each Party, who shall each use their reasonable endeavours to
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