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[Note to Bidders: At the release of the OJEU, the definitions below are a “Working Draft”. Further
detailed changes will be made to these definitions by the Customer between OJEU and the date of
invite to the Bidders to take part in the ITSOS stage of the tender, along with any changes that the
Customer believes may be required thereafter up to the date of signature of the Contract. More
changes may also be needed as further Schedules are developed or added. See further details
about the status of the definitions in Attachment 4 of the ITT]

SCHEDULE 1: DEFINITIONS

1. In accordance with Clause 1 of this Contract including its Recitals the following expressions

shall have the following meanings:

“Acceptance Criteria”

means the criteria identified as such in Schedule 2
(Implementation) or in the Required Plan, as applicable;

"Achieve"

means in respect of a Test, to successfully pass such Test by
meeting the relevant Acceptance Criteria and in respect of a
Milestone, the issue of a Satisfaction Certificate in respect of
that Milestone and "Achieved”, “Achieving” and
"Achievement" shall be construed accordingly;

“Actual Defect
Frequency”

means has the meaning given in Annex 1 to Part A of Schedule
4 (Service Levels);

“Actual Resolution Time”

means has the meaning given in Annex 1 to Part A of Schedule
4 (Service Levels);

“Actual Response Time”

means has the meaning given in Annex 1 to Part A of Schedule
4 (Service Levels);

”

“Actual Update Time Lag

means has the meaning given in Annex 1 to Part A of Schedule
4 (Service Levels);

"Affected Party"

means the party seeking to claim relief in respect of a Force
Majeure;

"Affiliates" means in relation to a body corporate, any other entity which
directly or indirectly Controls, is Controlled by, or is under
direct or indirect common Control of that body corporate
from time to time;

"Approval" means the prior written consent of the Customer and

"Approve" and "Approved" shall be construed accordingly;

"Approved Sub-Licensee"

means any of the following:

a) a Central Government Body;
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b) any third party providing goods and/or services to a
Central Government Body; and/or

¢) any body (including any private sector body) which
performs or carries on any of the functions and/or
activities that previously had been performed and/or
carried on by the Customer;

"Auditor" means:

a) the Customer’s internal and external auditors;

b) the Customer’s statutory or regulatory auditors;

c) the Comptroller and Auditor General, their staff and/or
any appointed representatives of the National Audit
Office;

d) HM Treasury or the Cabinet Office;

e) any party formally appointed by the Customer to carry
out audit or similar review functions; and

f) successors or assigns of any of the above;

“BACS” means the Bankers’ Automated Clearing Services, which is a
scheme for the electronic processing of financial transactions
within the United Kingdom;

"BCDR Plan" means the plan prepared pursuant to Paragraph 2 of Schedule

8 (Business Continuity and Disaster Recovery Requirements),
as may be amended from time to time;

“Breach of Security”

means a breach of Schedule 7 (Security Requirements) and/or
the occurrence of:

a) any unauthorised access to or use of the Services, the
Sites and/or any Information and Communication
Technology (“ICT”), information or data (including the
Confidential Information and the Customer Data) used
by the Customer and/or Supplier in connection with this
Contract; and/or

b) the loss and/or unauthorised disclosure of any
information or data (including the Confidential
Information and the Customer Data), including any
copies of such information or data used by the
Customer and/or the Supplier in connection with this
Contact,

in either case as more particularly set out in the Security
Policy;

“Breakage Costs”

[xx]; [Note to Bidders: Definition to be provided to Customer
post OJEU.]

“British Parliament”

means the parliament of the United Kingdom of Great Britain
and Northern Ireland;
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“Business Delivery”

means the business area of the Customer described in
Paragraph 2.4.2 of Schedule 3 (Services);

"Central Government
Body"

means a body listed in one of the following sub-categories of
the Central Government classification of the Public Sector
Classification Guide, as published and amended from time to
time by the Office for National Statistics:

a) Government Department;

b) Non-Departmental Public Body or Assembly Sponsored
Public Body (advisory, executive, or tribunal);

c) Non-Ministerial Department; or

d)  Executive Agency;

“Change”

has the meaning given in Clause 22.1.1 of this Agreement; ;

“Change Control
Procedure”

means the change control procedure set out in Schedule 9
(Change Control Procedures);

"Change of Control"

means a change of control within the meaning of Section 450
of the Corporation Tax Act 2010;

"Charges"

means the Charges payable to the Supplier by the Customer in
accordance with Schedule 5 (Charges) for the full and proper
performance by the Supplier of its obligations under this
Contract;

“Collateral Management”

means [xx] (Sch 3); [Note to Bidders: The Customer to

provide this definition post OJEU.]

"Commencement Date"

means the date of execution by both Parties of this Contract;

“Commercially
Reasonable Endeavours”

means the taking of such steps and the deployment of such
resources as would be carried out by a well-resourced and
prudently run organisation, acting reasonably, with the goal of
achieving a particular outcome having regard to the
importance of such outcome;

"Commercially Sensitive
Information"

means the Confidential Information (if any) comprising of
commercially sensitive information relating to: -

(a) the pricing of the Services;

(b) details of the Supplier’s IPR;

(c) the Supplier’s business and investment plans; and/or
(d) the Supplier’s trade secrets;

which the Supplier has indicated to the Customer that, if
disclosed by the Customer, would cause the Supplier
significant commercial disadvantage or material financial loss;

“Comparable Supply”

means [xx]; [Note to Bidders: The Customer to provide this
definition post OJEU.]

“Compensation for
Critical Service Level

has the meaning given to it in Clause 14.1.2 of the Contract;
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Failure”

“Comptroller and Auditor
General”

means the office of Comptroller and Auditor General of the
United Kingdom as referred to in Section 11 of the Budget
Responsibility and Audit Act 2011;

“Completion of Design”

means the date that the technical and functional designs for
the Solution pass the applicable Operational Acceptance Tests
in accordance with Clause [6.5.2];

"Confidential
Information”

means the Customer's Confidential Information and/or the
Supplier's Confidential Information, as the context specifies;

“Consultancy Services”

means any services that are in addition to the Services set out
in Schedule 3 (Services) and payable in accordance with the
Day Rates, [as such services are more particularly described in
Schedule 3 (Services)];

"Contract"

means this contract between the Customer and the Supplier,
which consists of the Terms and Conditions and the
Schedules;

"Contract Period"

means the term of this Contract from the Commencement
Date until the Expiry Date;

“Contract Year”

means a consecutive period of twelve (12) Months
commencing on the Commencement Date or each anniversary
thereof;

"Contracting Authority"

means the Customer and any other bodies listed in the OJEU
Notice;

"Control" means control in either of the senses defined in sections 450
and 1124 of the Corporation Tax Act 2010 and "Controlled"
shall be construed accordingly;

"Conviction" means other than for minor road traffic offences, any previous

or pending prosecutions, convictions, cautions and binding
over orders (including any spent convictions as contemplated
by section 1(1) of the Rehabilitation of Offenders Act 1974 by
virtue of the exemptions specified in Part Il of Schedule 1 of
the Rehabilitation of Offenders Act 1974 (Exemptions) Order
1975 (SI 1975/1023) or any replacement or amendment to
that Order, or being placed on a list kept pursuant to section 1
of the Protection of Children Act 1999 or being placed on a list
kept pursuant to the Safeguarding Vulnerable Groups Act
2006;

J

“Core Service Hours'

means 6am to 8pm, 24 hours for five days per week, Monday
to Friday;

“Correction Plan”

the Supplier’s plan for the correction of Service Level Failures
which have the effect of taking the Services below the Service
Level Threshold in accordance with the requirements of
Paragraph 2.2.3 of Schedule 4 (Service Levels);
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“Critical Service Level
Failure”

means for any Service, any of the following events:

e the performance of such by the Supplier falling to,
or below, the Service Level Threshold in any Service
Period; and/or

e the aggregate number of Service Failures (whether
the Service Failure relates to the same or to
different parts of the Services) exceeds the following
number and period: four (4) Service Failures in a
Service Period; and/or

e the Supplier accruing a Repeat Failure count of two
(2) or more;

"Crown"

means the government of the United Kingdom (including the
Northern Ireland Assembly and Executive Committee, the
Scottish Executive and the National Assembly for Wales),
including, but not limited to, government ministers and
government departments and particular bodies, persons,
commissions or agencies from time to time carrying out
functions on its behalf;

"Crown Body"

means any department, office or executive agency of the
Crown;

"CRTPA"

means the Contracts (Rights of Third Parties) Act 1999;

"Customer"

means the customer(s) identified in the parties section of the
Contract;

"Customer Assets"

means the Customer’s infrastructure, data, software,
materials, assets, equipment or other property owned by
and/or licensed or leased to the Customer and which is or
may be used in connection with the provision of the Goods
and/or Services;

"Customer Background
IPR"

means:

a) IPRs owned by the Customer before the
Commencement Date, including IPRs contained in any
of the Customer's Know-How, documentation,
software, processes and procedures;

b) IPRs created by the Customer independently of this
Contract; and/or

c)  Crown Copyright which is not available to the Supplier
otherwise than under this Contract;

d) but excluding IPRs owned by the Customer subsisting in
the Customer Software;

"Customer Cause"

means any breach of the obligations of the Customer as such
obligations are expressly set out in the Contract or any
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negligence or statement of the Customer, of its employees,
servants, agents in connection with or in relation to the
subject-matter of this Contract and in respect of which the
Customer is liable to the Supplier;

"Customer's Confidential
Information”

means:

a) all Personal Data and any information, however it is
conveyed, that relates to the business, affairs,
developments, property rights, trade secrets, Know-
How and IPR of the Customer (including all Customer
Background IPR and Project Specific IPR);

b) any other information clearly designated as being
confidential (whether or not it is marked "confidential")
or which ought reasonably be considered confidential
which comes (or has come) to the Customer’s attention
or into the Customer’s possession in connection with
this Contract; and

c) information derived from any of the above;

"Customer Data"

means:

a) the data, text, drawings, diagrams, images or sounds
(together with any database made up of any of these)
which are embodied in any electronic, magnetic, optical
or tangible media, including any Customer’s
Confidential Information, and which:

i) are supplied to the Supplier by or on behalf of the
Customer; or

ii) the Supplier is required to generate, process, store
or transmit pursuant to this Contract; or

b) any Personal Data for which the Customer is the Data
Controller;

“Customer Expenses
Policy”

means the Customer’s policy on travel, accommodation and
subsistence costs and expenses, as provided to the Supplier
from time to time by the Customer;

"Customer Premises"

means premises owned, controlled or occupied by the
Customer which are made available for use by the Supplier or
its Sub-Contractors for the provision of the Goods and/or
Services (or any of them);

“Customer Policies”

means the policies and procedures identified by the Customer
from time to time and as provided to the Supplier by the
Customer, as such policies and procedures are more
particularly identified in Schedule 15 (Customer Policies);

“Customer Product List”

means the Customer’s list of products as set out in Paragraph
3.4 of Schedule 3 (Services);

"Customer Property"

means the property, other than real property and IPR,
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including the Customer System, any equipment issued or
made available to the Supplier by the Customer in connection
with this Contract;

"Customer
Representative"

means the representative appointed by the Customer from
time to time in relation to this Contract;

"Customer Software"

means any software identified as such in [Schedule 3
(Services)] together with all other software which is not
identified as such in [Schedule 3 (Services)]but which is owned
by or licensed to the Customer and which is or will be used by
the Supplier for the purposes of providing the Goods and/or
Services;

"Customer System"

means the Customer's computing environment (consisting of
hardware, software and/or telecommunications networks or
equipment) used by the Customer or the Supplier in
connection with this Contract which is owned by or licensed
to the Customer by a third party and which interfaces with the
Supplier System or which is necessary for the Customer to
receive the Goods and/or Services;

"Data Controller"

has the meaning given to it in the Data Protection Act 1998, as
amended from time to time;

"Data Processor"

has the meaning given to it in the Data Protection Act 1998, as
amended from time to time;

4

“Data Protection Laws’

shall have the meaning given to it in Clause 34.6.1 and shall
include the guidance and codes of practice issued by the
Information Commissioner or relevant Government
department in relation to such laws;

"Data Subject"

has the meaning given to it in the DPA or GDPR, as applicable,
as amended from time to time;

"Data Subject Access

means a request made by a Data Subject in accordance with

Request” rights granted pursuant to the DPA or GDPR, as applicable, to
access his or her Personal Data;
“Day” shall have the meaning given to it at Paragraph 4.3 of

Schedule 5 (Charges);

“Day Rates”

means rates identified as such in Schedule 5 (Charges) and as
set out in Annex 5-3 of Schedule 5(Charges);

[“Deductions"]

means all Service Credits, Delay Payments or any other
deduction which the Customer is paid or is payable under this
Contract;

"Default"

means any breach of the obligations of the Supplier (including
but not limited to including abandonment of this Contract in
breach of its terms) or any other default (including material
Default), act, omission, negligence or statement of the
Supplier, of its Sub-Contractors or any Supplier Personnel
howsoever arising in connection with or in relation to the
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subject-matter of this Contract and in respect of which the
Supplier is liable to the Customer;

"Defect"

means any of the following:

a) any error, damage or defect in the manufacturing of a
Deliverable; or

b) any error or failure of code within the Software which
causes a Deliverable to malfunction or to produce
unintelligible or incorrect results; or

c¢) any failure of any Deliverable to provide the
performance, features and functionality specified in the
requirements of the Customer or the Documentation
(including any adverse effect on response times)
regardless of whether or not it prevents the relevant
Deliverable from passing any Test required under this
Contract; or

d) any failure of any Deliverable to operate in conjunction
with or interface with any other Deliverable in order to
provide the performance, features and functionality
specified in the requirements of the Customer or the
Documentation (including any adverse effect on
response times) regardless of whether or not it prevents
the relevant Deliverable from passing any Test required
under this Contract;

"Delay"

means:

a) a delay in the Achievement of a Milestone by its
Milestone Date; or

b) a delay in the design, development, testing or
implementation of a Deliverable by the relevant date
set out in the Required Plan;

"Delay Payments"

means the amounts payable by the Supplier to the Customer
in respect of a delay in respect of the relevant Milestone(s) as
specified in Schedule 5 (Charges) or the Required Plan, as
applicable;

"Deliverable"

means an item or feature in the supply of the Goods and/or
Services delivered or to be delivered by the Supplier at or
before a Milestone Date listed in the Implementation Plan (if
any) or at any other stage during the performance of this
Contract;

"Delivery"

means delivery in accordance with the terms of this Contract
as confirmed by the issue by the Customer of a Satisfaction
Certificate in respect of the relevant Milestone thereof (if any)
or otherwise in accordance with this Contract and accepted by
the Customer and "Deliver" and "Delivered" shall be
construed accordingly;
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“Detailed Implementation
Plan”

means the detailed implementation plan which is to be
agreed pursuant to this Contract and set out in Part B of
Annex 2-2 (Implementation Plan) of Schedule 2
(Implementation) by the date identified in the High Level
Implementation Plan;

"Disclosing Party"

means a Party which discloses or makes available directly or
indirectly its Confidential Information to the Recipient;

“Disclosure and Barring
Service (DBS)”

means the executive non-departmental public body
sponsored by the UK Home Office referred to as at the
Commencement Date as the Disclosure and Barring Service;

"Dispute"

means any dispute, difference or question of interpretation
arising out of or in connection with this Contract, including
any dispute, difference or question of interpretation relating
to the Goods and/or Services, failure to agree in accordance
with the Change Control Procedure or any matter where this
Contract directs the Parties to resolve an issue by reference to
the Dispute Resolution Procedure;

"Dispute Notice"

means a written notice served by one Party on the other
stating that the Party serving the notice believes that there is
a Dispute;

"Dispute Resolution
Procedure"

means the dispute resolution procedure set out in Schedule
10 (Governance);

"Documentation"

means descriptions of Implementation, Services and Service
Levels, technical specifications, user manuals, training
manuals, operating manuals, process definitions and
procedures, system environment descriptions and all such
other documentation (whether in hardcopy or electronic
form) as:

a) is required to be supplied by the Supplier to the
Customer under this Contract;

b) would reasonably be required by a competent third
party capable of Good Industry Practice contracted by
the Customer to develop, configure, build, deploy, run,
maintain, upgrade and test the individual systems that
provide the Goods and/or Services;

c) is required by the Supplier in order to provide the
Goods and/or Services; and/or

d) has been or shall be generated for the purpose of
providing the Goods and/or Services;

MDPA"

means the Data Protection Act 1998, as amended from time to

time;

"Due Diligence
Information"

means any information supplied to the Supplier by or on
behalf of the Customer prior to the Commencement Date;

"Emergency

means ad hoc and unplanned maintenance provided by the
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Maintenance"

Supplier where:

a) the Customer reasonably suspects that the ICT
Environment or the Services, or any part of the ICT
Environment or the Services, has or may have
developed a fault, and notifies the Supplier of the same;
or

b) the Supplier reasonably suspects that the ICT
Environment or the Services, or any part the ICT
Environment or the Services, has or may have
developed a fault;

"Employee Liabilities"

[Note to Bidders: This definition is being reviewed by
Customer’s TUPE lawyers.] means all claims, actions,
proceedings, orders, demands, complaints, investigations
(save for any claims for personal injury which are covered by
insurance) and any award, compensation, damages, tribunal
awards, fine, loss, order, penalty, disbursement, payment
made by way of settlement and costs, expenses and legal
costs reasonably incurred in connection with a claim or
investigation including in relation to the following:

a) redundancy payments including contractual or
enhanced redundancy costs, termination costs and
notice payments;

b) unfair, wrongful or constructive dismissal
compensation;

c¢) compensation for discrimination on grounds of sex,
race, disability, age, religion or belief, gender
reassignment, marriage or civil partnership, pregnancy
and maternity or sexual orientation or claims for equal
pay;

d) compensation for less favourable treatment of part-
time workers or fixed term employees;

e) outstanding debts and unlawful deduction of wages
including any PAYE and National Insurance
Contributions in relation to payments made by the
Customer or the Replacement Supplier to a Transferring
Supplier Employee which would have been payable by
the Supplier or the Sub-Contractor if such payment
should have been made prior to the Service Transfer
Date;

f) claims whether in tort, contract or statute or otherwise;

g) any investigation by the Equality and Human Rights
Commission or other enforcement, regulatory or
supervisory body and of implementing any
requirements which may arise from such investigation;

"Employment

means the Transfer of Undertakings (Protection of
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Regulations"

Employment) Regulations 2006 (SI 2006/246) as amended or
replaced or any other Regulations implementing the Acquired
Rights Directive;

"Environmental
Information Regulations
or EIRs"

means the Environmental Information Regulations 2004
together with any guidance and/or codes of practice issued by
the Information Commissioner or relevant Government
department in relation to such regulations;

“Escrow Agent”

shall have the meaning given to it in Clause 33.10.1;

“Escrow Agreement”

shall have the meaning given to it in Clause 33.10.1;

"Euro Compliant"

means that: (i) the introduction of the euro within any part(s)
of the UK shall not affect the performance or functionality of
any relevant items nor cause such items to malfunction, end
abruptly, provide invalid results or adversely affect the
Customer’s business; (ii) all currency-reliant and currency-
related functions (including all calculations concerning
financial data) of any relevant items enable the introduction
and operation of the euro; and (iii) in particular each and
every relevant item shall, to the extent it performs or relies
upon currency-related functions (including all calculations
concerning financial data):

a) be able to perform all such functions in any number of
currencies and/or in Euros;

b) during any transition phase applicable to the relevant
part(s) of the UK, be able to deal with multiple
currencies and, in relation to the euro and the national
currency of the relevant part(s) of the UK, dual
denominations;

c) recognise accept, display and print all the euro currency
symbols and alphanumeric codes which may be
adopted by any government and other European Union
body in relation to the euro;

d) incorporate protocols for dealing with rounding and
currency conversion;

e) recognise data irrespective of the currency in which it is
expressed (which includes the euro) and express any
output data in the national currency of the relevant
part(s) of the UK and/or the euro; and

permit the input of data in euro and display an outcome in
euro where such data, supporting the Customer’s normal
business practices, operates in euro and/or the national
currency of the relevant part(s) of the UK;

“Exit Plan”

means the exit plan described in Paragraph [xx] of Schedule
11 (Exit Assistance);

"Expiry Date"

means:
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(a) the end date of the Initial Period or any Extension Period;
or

(b) if this Contract is terminated before the date specified in
(a) above, the earlier date of termination of this
Contract;

"Extension Period"

means such period or periods of extension of the Contract
beyond the Initial Period up to a maximum of the number of
years in total as more particularly described in Clause 5.1.2;

“Final Payment
Milestone”

means the Milestone at which the Supplier is entitled to
invoice the Customer for the final part of the Implementation
Charges in accordance with Schedule 5 (Charges) and the date
of such Milestone is set out in Annex 5-1 of Schedule 5
(Charges) and/or the Implementation Plan;

“Fixed Charges”

means Charges that do not vary during the Contract Period,
save as expressly stated otherwise in Schedule 5 (Charges);

"FOIA"

means the Freedom of Information Act 2000 as amended
from time to time and any subordinate legislation made under
that Act from time to time together with any guidance and/or
codes of practice issued by the Information Commissioner or
relevant Government department in relation to such
legislation;

“Force Majeure Event”

means any event, occurrence, circumstance, matter or cause
affecting the performance by either the Customer or the
Supplier of its obligations arising from acts, events, omissions,
happenings or non-happenings beyond the reasonable control
of the Affected Party which prevent or materially delay the
Affected Party from performing its obligations under this
Contract, including

a) riots, civil commotion, war or armed conflict, acts of
terrorism, nuclear, biological or chemical warfare;

b) acts of the Crown (other than acts of the Customer),
local government or Regulatory Bodies;

c) fire, flood or any disaster; and

d) an industrial dispute affecting a third party for which a
substitute third party is not reasonably available but
excluding:

i) any industrial dispute relating to the Supplier, the
Supplier Personnel (including any subsets of them)
or any other failure in the Supplier or the Sub-
Contractor's supply chain; and

i) any event, occurrence, circumstance, matter or
cause which is attributable to the wilful act, neglect
or failure to take reasonable precautions against it
by the Party concerned; and
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iii) any failure of delay caused by a lack of funds;

"Force Majeure Notice"

means a written notice served by the Affected Party on the
other Party stating that the Affected Party believes that there
is a Force Majeure Event;

"Fraud"

means any offence under any Laws creating offences in
respect of fraudulent acts (including the Misrepresentation
Act 1967) or at common law in respect of fraudulent acts
including acts of forgery;

“Functional Service
Requirements”

means the functional service requirements identified in Part A
of Schedule 3 (Services);

“GDPR”

means the General Data Protection Regulation (Regulation
(EU) 2016/697), as implemented in the United Kingdom and
as amended from time to time;

"General Change in Law'

means a Change in Law where the change is of a general
legislative nature (including taxation or duties of any sort
affecting the Supplier) or which affects or relates to a
Comparable Supply;

“Go Live”

means the date upon which the New System Software has
passed all applicable Acceptance Tests in accordance with this
Contract (including completion of Parallel Run) and first enters
live production use (excluding for testing purposes), as such
date is set out in the Implementation Plan or a date as
otherwise agreed by the Parties in writing;

“Go-Live Date”

means the date of Go-Live for the New System Software;

"Good Industry Practice"

means standards, practices, methods and procedures
conforming to the Law and the exercise of the degree of skill
and care, diligence, prudence and foresight which would
reasonably and ordinarily be expected from a skilled and
experienced person or body engaged within the relevant
industry or business sector;

"Goods"

[Note to Bidders: See the drafting note to Bidders at Clause
7 of the Contract.]

"Government"

means the government of the United Kingdom (including the
Northern lIreland Assembly and Executive Committee, the
Scottish Executive and the National Assembly for Wales),
including government ministers and government departments
and other bodies, persons, commissions or agencies from
time to time carrying out functions on its behalf;

"Guarantor"

means the person acceptable to the Customer to give a Parent
Company Guarantee;

“Helpdesk”

means the Supplier’s help / service desk function as further
described in Schedule 3;
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“High Level
Implementation Plan”

means the high level implementation plan set out in Part A of
Annex 2-2 (Implementation Plan) of Schedule 2
(Implementation) at the Commencement Date;

"HMRC"

means Her Majesty’s Revenue and Customes;

"Holding Company"

has the meaning given to it in section 1159 of the Companies
Act 2006;

llI cT"

means Information and Communication Technology;

"ICT Environment"

means the Customer System and the Supplier System;

"ICT Policy"

means the Customer's policy in respect of information and
communications technology, referred to in Schedule 15
(Customer Policies), which is in force as at the
Commencement Date (a copy of which has been supplied to
the Supplier), as updated from time to time in accordance
with Schedule 9 (Change Control Procedure);

"Impact Assessment"

has the meaning given to it in Clause 22.1.3;

“Implementation”

means carrying out the Implementation Services set out in
Schedule 2 (Implementation);

“Implementation
Charges”

means the Charges described in Paragraph 2 of Schedule 5
(Charges) and as set out in Annex 5-1 of Schedule 5 (Charges),
which includes the One-Time Licence Fees;

"Implementation Plan"

means the plan set out in the Schedule 2 (Implementation);

“Implementation Period”

means the period commencing on the Commencement Date
and ending on the Go-Live Date, save as otherwise as agreed
by the Parties in writing;

“Implementation
Services”

means the Supplier’s obligations pursuant to Schedule 2
(Implementation) and the Implementation Plan;

“Incumbent Exit
Management Plan”

means the exit management plan (as amended from time to
time) agreed between the Incumbent Service Provider and the
Customer to facilitate a smooth exit from the Incumbent
Provider and transition to the Services;

“Incumbent Supplier”

means any Customer third party supplier that, prior to the Go-
Live Date, provided services and/or systems to the Customer
(including any sub-contractor of such supplier or any sub-
contractor of any such sub-contractor) that will be replaced by
the Services and Systems provided by the Supplier under this
Contract;

"Information"

has the meaning given under section 84 of the Freedom of
Information Act 2000 as amended from time to time;

“Information
Commissioner”

means the Information Commissioner’s office in the United
Kingdom;

"Initial Period"

means the initial term of this Contract as more particularly
described in Clause 5.1;
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"Insolvency Event"

means, in respect of the Supplier or Guarantor (as applicable):

a)

b)

c)

d)

f)

g)

h)

a proposal is made for a voluntary arrangement within
Part| of the Insolvency Act 1986 or of any other
composition scheme or arrangement with, or
assignment for the benefit of, its creditors; or

a shareholders' meeting is convened for the purpose of
considering a resolution that it be wound up or a
resolution for its winding-up is passed (other than as
part of, and exclusively for the purpose of, a bona fide
reconstruction or amalgamation); or

a petition is presented for its winding up (which is not
dismissed within fourteen (14) Working Days of its
service) or an application is made for the appointment
of a provisional liquidator or a creditors' meeting is
convened pursuant to section 98 of the Insolvency Act
1986; or

a receiver, administrative receiver or similar officer is
appointed over the whole or any part of its business or
assets; or

an application order is made either for the appointment
of an administrator or for an administration order, an
administrator is appointed, or notice of intention to
appoint an administrator is given; or

it is or becomes insolvent within the meaning of
section 123 of the Insolvency Act 1986; or

being a "small company" within the meaning of
section 382(3) of the Companies Act 2006, a
moratorium comes into force pursuant to Schedule Al
of the Insolvency Act 1986; or

where the Supplier or Guarantor is an individual or
partnership, any event analogous to those listed in
limbs (a) to (g) (inclusive) occurs in relation to that
individual or partnership; or

any event analogous to those listed in limbs (a) to (h)
(inclusive) occurs under the law of any other
jurisdiction;

"Installation Works"

means all works which the Supplier is to carry out at the
beginning of the Contract Period to install the Goods in
accordance with the Schedule 2 (Implementation);

"Intellectual Property
Rights" or "IPR"

means

a)

copyright, rights related to or affording protection
similar to copyright, rights in databases, patents and
rights in inventions, semi-conductor topography rights,
trade marks, rights in internet domain names and
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website addresses and other rights in trade or business
names, designs, Know-How, trade secrets and other
rights in Confidential Information;

b) applications for registration, and the right to apply for
registration, for any of the rights listed at (a) that are
capable of being registered in any country or
jurisdiction; and

c) all other rights having equivalent or similar effect in any
country or jurisdiction;

“Internal Testing”

means the internal testing carried out by the Supplier, as
more particularly described in Clause 6.4 and in accordance
with any internal testing provisions set out in Schedule 2
(Implementation) or the Required Plan, as applicable;

"IPR Claim"

means any claim of infringement or alleged infringement
(including the defence of such infringement or alleged
infringement) of any IPR, used to provide the Goods and/or
Services or as otherwise provided and/or licensed by the
Supplier (or to which the Supplier has provided access) to the
Customer (including any claims arising from the publication of
Specially Written Software and/or the Project Specific IPRs as
Open Source) in the fulfilment of its obligations under this
Contract;

llITT”

shall have the meaning given to it in Recital A of the Terms
and Conditions;

"Key Performance
Indicators" or "KPIs"

means the performance measurements and targets in respect
of the Supplier’s performance under this Contract, as set out
in Schedule 4 (Service Levels);

"Key Personnel”

means the individuals (if any) identified as such in Schedule 12
(Employees);

"Key Role(s) "

has the meaning given to it in Clause 26.1;

"Key Sub-Contract"

means each Sub-Contract with a Key Sub-Contractor;

"Key Supplier Sub-
Contractor"

means any Sub-Contractor:
a) listed in Schedule 14 (Supplier Sub-Contractors);

b) which, in the opinion of the Customer, performs (or
would perform if appointed) a critical role in the
provision of all or any part of the Goods and/or
Services; and/or

c) with a Sub-Contract with a contract value which at the
time of appointment exceeds (or would exceed if
appointed) 10% of the aggregate Charges forecast to be
payable under this Contract;

"Know-How"

means all ideas, concepts, schemes, information, knowledge,
techniques, methodology, and anything else in the nature of
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know-how relating to the Goods and/or Services but excluding
know-how already in the other Party’s possession before the
Commencement Date;

n Lawll

means any law, subordinate legislation within the meaning of
Section 21(1) of the Interpretation Act 1978, bye-law,
enforceable right within the meaning of Section 2 of the
European Communities Act 1972, regulation, order, regulatory
policy, mandatory guidance or code of practice, judgment of a
relevant court of law, or directives or requirements with
which the Supplier is bound to comply;

“Licence”

means the licence granted to the Customer pursuant to
Clause 33.3.1;

"Licensed Software"

means all and any Software licensed by or through the
Supplier, its Sub-Contractors or any third party to the
Customer for the purposes of or pursuant to this Contract,
including any Supplier Software and Third Party Software;
[Note to Bidders: This is under review by the Customer.
Checking the difference (if any) between the main perpetual
licence and other software / tooling licences.]

"Losses"

means all losses, liabilities, damages, costs, expenses
(including legal fees), disbursements, costs of investigation,
litigation, settlement, judgment, interest and penalties
whether arising in contract, tort (including negligence), breach
of statutory duty, misrepresentation or otherwise and “Loss”
shall be interpreted accordingly;

"Maintenance Schedule"

has the meaning given to it in Clause 32.9;

"Malicious Software"

means any software program or code intended to destroy,
interfere with, corrupt, or cause undesired effects on program
files, data or other information, executable code or
application software macros, whether or not its operation is
immediate or delayed, and whether the malicious software is
introduced wilfully, negligently or without knowledge of its
existence;

“Maximum Defect
Frequency”

has the meaning given in Annex 1 to Part A of Schedule 4
(Service Levels);

“Maximum Resolution
Time”

has the meaning given in Annex 1 to Part A of Schedule 4
(Service Levels);

“Maximum Response
Time”

has the meaning given in Annex 1 to Part A of Schedule 4
(Service Levels);

“Maximum Update Time
Lag”

has the meaning given in Annex 1 to Part A of Schedule 4
(Service Levels);

"Milestone"

means an event or task described in the Implementation Plan
which, if applicable, must be completed by the relevant
Milestone Date;
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"Milestone Date"

means the target date set out against the relevant Milestone
in the Implementation Plan by which the Milestone must be
Achieved;

"Milestone Payment"

means a payment identified in Schedule 5 (Charges) and/or
the Implementation Plan to be made following the issue of a
Satisfaction Certificate in respect of Achievement of the
relevant Milestone;

"Month"

means a calendar month and "Monthly" shall be interpreted
accordingly;

“National Audit Office”

means the National Audit Office of the United Kingdom;

"New Release"

means an item produced primarily to extend, alter or improve
the Software and/or any Deliverable by providing additional
functionality or performance enhancement (whether or not
defects in the Software and/or Deliverable are also corrected)
while still retaining the original designated purpose of that
item;

”

“New System Software

means the system software that the Supplier is required to
provide to the Customer in accordance with the requirements
and specification of Part A of Schedule 3 (Services); [Note to
Bidders: This definition is still under review by the
Customer.]

"Occasion of Tax Non-
Compliance"

means:

a) any tax return of the Supplier submitted to a Relevant
Tax Authority on or after 1 October 2012 which is found
on or after 1 April 2013 to be incorrect as a result of:

i) a Relevant Tax Authority successfully challenging
the Supplier under the General Anti-Abuse Rule or
the Halifax Abuse Principle or under any tax rules or
legislation in any jurisdiction that have an effect
equivalent or similar to the General Anti-Abuse Rule
or the Halifax Abuse Principle;

ii) the failure of an avoidance scheme which the
Supplier was involved in, and which was, or should
have been, notified to a Relevant Tax Authority
under DOTAS or any equivalent or similar regime in
any jurisdiction; and/or

b) any tax return of the Supplier submitted to a Relevant
Tax Authority on or after 1 October 2012 which gives
rise, on or after 1 April 2013, to a criminal conviction in
any jurisdiction for tax related offences which is not
spent at the Commencement Date or to a civil penalty
for fraud or evasion;

“One-Time Licence Fees”

means the fees for the [New System Software], as such fees
are described in Paragraph 2 of Schedule 5 (Charges) and as
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set out in Annex 5-1 of Schedule 5 (Charges);

"Open Book Data "

means complete and accurate financial and non-financial
information which is sufficient to enable the Customer to
verify the Charges already paid or payable and Charges
forecast to be paid during the remainder of this Contract,
including details and all assumptions relating to:

a) the Supplier’s Costs broken down against each Good
and/or Service and/or Deliverable, including actual
capital expenditure (including capital replacement
costs) and the unit cost and total actual costs of all
hardware, software, goods and/or services;

b) operating expenditure relating to the provision of the
Goods and/or Services including an analysis showing:

i) the unit costs and quantity of Goods and any other
consumables and bought-in goods and services;

i) manpower resources broken down into the number
and grade/role of all Supplier Personnel (free of any
contingency) together with a list of agreed rates
against each manpower grade;

iii) a list of Costs underpinning those rates for each
manpower grade, being the agreed rate less the
Supplier’s Profit Margin; and

iv) Reimbursable Expenses, if allowed under Schedule 5
(Charges);

¢) Overheads;

d) all interest, expenses and any other third party
financing costs incurred in relation to the provision of
the Goods and/or Services;

e) the Supplier Profit achieved over the Contract Period
and on an annual basis;

f) confirmation that all methods of Cost apportionment
and Overhead allocation are consistent with and not
more onerous than such methods applied generally by
the Supplier;

g) an explanation of the type and value of risk and
contingencies associated with the provision of the
Goods and/or Services, including the amount of money
attributed to each risk and/or contingency; and

h) the actual Costs profile for each Service Period;

“Open Source”

means computer software, computer program, Source Code
and any other material that is published for use, with rights to
access and modify, by any person for free under a generally
recognised open source licence;
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“Open Standards”

means the open standards principles as described by
Government and further detailed at
https://www.gov.uk/government/publications/open-
standards-principles/open-standards-principles (as may be
updated from time to time);

"Operating Environment"

means the Customer System and the Sites;

“Operational Acceptance
Tests”

means the operational testing carried out by the Supplier, as
more particularly described in Clause 6.5 and in accordance
with any operational testing provisions set out in Schedule 2
(Implementation) or the Required Plan, as applicable;

“Operational Charges”

means the Charges applicable from the Go-Live Date for the
remainder of the Contract Period in relation to the Services
set out in Paragraph [xx (support and maintenance)] of
Schedule 3 (Services), as such Charges are more particularly
described in Paragraph 3 of Schedule 5 (Charges) and as set
out in Annex 5-2 of Schedule 5 (Charges);

"Other Supplier"

means the Incumbent Supplier and any supplier to the
Customer (other than the Supplier) which is notified to the
Supplier from time to time and/or of which the Supplier
should have been aware;

"Over-Delivered Goods"

has the meaning given to it in Clause 9.5.1;

“Parallel Running” or
“Parallel Run”

means the period that the [Incumbent System] and the [New
System] run in parallel [as more particularly described in
Schedule 2 (Implementation)] [Note to Bidder: This is still
under review.].

"Parent Company"

means any company which is the ultimate Holding Company
of the Supplier and which is either responsible directly or
indirectly for the business activities of the Supplier or which is
engaged by the same or similar business to the Supplier. The
term "Holding or Parent Company" shall have the meaning
ascribed by the Companies Act 2006 or any statutory re-
enactment or amendment thereto;

"Parent Company

means a deed of guarantee that may be required under this

Guarantee" Contract in favour of the Customer in the form set out in
Schedule 16 (Parent Company Guarantee) granted pursuant
to Clause 4;

"Party" means the Customer or the Supplier and "Parties" shall mean

both of them;

“Payment Milestones”

has the Milestones identified as such in the table at Paragraph
2 of Annex 5-1 of Schedule 5 (Charges);

“Payment Milestone
Dates”

means the dates identified against the Payment Milestones in
the table at Paragraph 2 of Annex 5-1 of Schedule 5 (Charges);

"Performance Monitoring
Reports"

means the monitoring system described in Paragraph 3.1 of
Annex 1 to Part B of Schedule 4 (Service Levels);
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"Performance Monitoring
System"

means the monitoring system described in Paragraph 1.1.2 of
Annex 1 to Part B of Schedule 4 (Service Levels);

“Performance Review
Meetings”

has the meaning given to it at Paragraph 3.2 in Schedule 4
(Service Levels);

"Permitted Maintenance'

has the meaning given to it in Clause 32.11;

"Personal Data"

has the meaning given to it in the Data Protection Act 1998 as
amended from time to time;

“Preferred Bidder”

means the bidder which the Customer selects following
receipt of final tenders, through the application of the award
criteria at the end of the Public Sector Procurement Exercise;

“Priority Levels”

means the Priority Levels set out in Annex 1 to Part A of
Schedule 4 (Service Levels);

"Processing"

has the meaning given to it in the Data Protection Laws but,
for the purposes of this Contract, it shall include both manual
and automatic processing and "Process" and "Processed" shall
be interpreted accordingly;

"Prohibited Act"

means any of the following:

a) to directly or indirectly offer, promise or give any
person working for or engaged by a Contracting
Authority or any other public body a financial or other
advantage to:

i) induce that person to perform improperly a

relevant function or activity; or

i) reward that person for improper performance of a
relevant function or activity;

b) to directly or indirectly request, agree to receive or
accept any financial or other advantage as an
inducement or a reward for improper performance of a
relevant function or activity in connection with this
Contract;

c) committing any offence:

i) under the Bribery Act 2010 (or any legislation
repealed or revoked by such Act); or

i) under legislation or
fraudulent acts; or

common law concerning

ii) defrauding, attempting to defraud or conspiring to
defraud a Contracting Authority or other public
body; or

iv) any activity, practice or conduct which would
constitute one of the offences listed under (c) above
if such activity, practice or conduct had been carried
out in the UK;
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“Project”

shall have the meaning given to it in Clause 6.3;

“Project Manager”

means the manager described in Paragraph 1.1 of Annex 2 to
Part B of Schedule 4 (Service Levels); [Note to Bidders: This
will link to the descriptions adopted in the Governance
Schedule when released by the Customer. This may be a
different person to the Contract Manager referred to above
who will focus on Service Levels.]

“Project Plan”

shall have the meaning given to it in Clause 6.3;

"Project Specific IPR"

means:

a) Intellectual Property Rights in items created by the
Supplier (or by a third party on behalf of the Supplier)
specifically for the purposes of this Contract and
updates and amendments of these items including (but
not limited to) database schema; and/or

b) IPR in or arising as a result of the performance of the
Supplier’s obligations under this Contract and all
updates and amendments to the same;

but shall not include the Supplier Background IPR or the
Specially Written Software;

“Project Specific IPR
Items”

means the items in which the Project Specific IPRs subsist;

“Public Sector
Procurement Process

n

shall have the meaning given to it in Recital A of the Terms
and Conditions;

"Quality Plans" shall mean the quality plans developed in accordance with
Clause 11.2;
"Recipient" mean the Party which receives or obtains directly or indirectly

Confidential Information from the Disclosing Party;

"Rectification Plan"

means the rectification plan pursuant to the Rectification Plan
Process;

"Rectification Plan
Process"

means the process set out in Clause 38.1.1 ;

“Recurring Charges”

means the [monthly] recurring Charges as described in
Schedule 5 (Charges);

"Regulations"

means the Public Contracts Regulations 2015 and/or the
Public Contracts (Scotland) Regulations 2012 (as the context
requires) as amended from time to time;

"Reimbursable Expenses"

has the meaning given to it in Schedule 5 (Charges);

"Relevant Conviction"

means a Conviction that is relevant to the nature of the Goods
and/or Services to be provided under this Contract;

"Relevant Requirements"

means all applicable Law relating to bribery, corruption and
fraud, including the Bribery Act 2010 and any guidance issued
by the Secretary of State for Justice pursuant to section 9 of
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the Bribery Act 2010;

"Relevant Transfer"

means a transfer of employment to which the Employment
Regulations applies;

"Relevant Transfer Date"

means, in relation to a Relevant Transfer, the date upon which
the Relevant Transfer takes place;

"Relief Notice"

has the meaning given to it in Clause 39.2.2;

“Repeat Failure”

means where the Supplier fails to achieve a Service Level
Performance Measure in a Service Period and then fails to
achieve a Service Level Performance Measure in a subsequent
Service Period;

"Replacement Goods"

means any goods which are substantially similar to any of the
Goods and which the Customer receives in substitution for
any of the Goods following the Expiry Date, whether those
goods are provided by the Customer internally and/or by any
third party;

“Replacement Goods
and/or Services”

means any goods and/or services which are substantially
similar to any of the Goods and/or Services and which the
Customer receives in substitution for any of the Goods and/or
Services following the Expiry Date, whether those goods are
provided by the Customer internally and/or by any third party;

"Replacement Services"

means any services which are substantially similar to any of
the Goods and/or Services and which the Customer receives
in substitution for any of the Services following the Expiry
Date, whether those services are provided by the Customer
internally and/or by any third party;

"Replacement Sub-
Contractor"

means a sub-contractor of the Replacement Supplier to whom
Transferring Supplier Employees will transfer on a Service
Transfer Date (or any sub-contractor of any such sub-
contractor);

"Replacement Supplier"

means any third party provider of Replacement Goods and/or
Services appointed by or at the direction of the Customer
from time to time or where the Customer is providing
Replacement Goods and/or Services for its own account, shall
also include the Customer;

"Request for Information"

means a request for information or an apparent request
relating to this Contract or the provision of the Goods and/or
Services or an apparent request for such information under
the FOIA or the EIRs;

“Required Plan”

shall have the meaning given to it in Clause 6.3;

"Restricted Countries"

means a country outside the European Economic Area or any
country which is not determined to be (i) adequate by the
European Commission pursuant to Article 25(6) of Directive
95/46/EC; or (ii) adequate pursuant to the relevant Data
Protection Laws;

IT SERVICES CONTRACT

23




DMO

SUBJECT TO CONTRACT SUPPLIER
OFFICIAL SENSITIVE

“Satisfaction Certificate”

means the certificate materially in the form of the document
contained in Schedule 2 (Implementation)Testing) granted by
the Customer when the Supplier has Achieved a Milestone or
a Test;

"Schedule"

means a schedule to this Contract;

“Security Clearance (SC)”

means the security level described by United Kingdom
Security Vetting as “determining that a person’s character and
personal circumstances are such that they can be trusted to
work in a position which involves long-term, frequent and
uncontrolled access to SECRET assets”
(https://www.gov.uk/guidance/security-vetting-and-
clearance);

"Security Management
Plan"

means the Supplier's security management plan prepared and
finalised pursuant to Paragraph 3 of Schedule 7 (Security
Requirements) and as updated from time to time;

"Security Policy"

means the Customer's security policy [set out in] Annex 1 of
Schedule 7 (Security Requirements), in force as at the
Commencement Date (a copy of which has been supplied to
the Supplier), as updated from time to time and notified to
the Supplier;

“Security Tests”

means tests to validate the [Solution] and security of all
relevant processes, systems, incident response plans, patches
to vulnerabilities and mitigations to Breaches of Security
including penetration testing;

"Service Credit Cap"

means an amount of Charges, which shall be no greater than
the percentage of the Charges due for the relevant Service
Period, which will be payable to the Customer by the Supplier
as Service Credits, as calculated in accordance with Schedule 4
(Service Levels); [Note to Bidders: Still under review by the
Customer.]

"Service Credits"

means any service credits specified in Annex 1 to Part A of
Schedule 4 (Service Levels) being payable by the Supplier to
the Customer in respect of any failure by the Supplier to meet
one or more Service Levels;

"Service Failure"

means an unplanned failure and interruption to the provision
of the Goods and/or Services, reduction in the quality of the
provision of the Goods and/or Services or event which could
affect the provision of the Goods and/or Services in the
future;

"Service Level Failure"

means a failure to meet the Service Level Performance
Measure in respect of a Service Level Performance Criterion;

"Service Level
Performance Criteria"

means the performance criteria described in Paragraph 3.2 of
Part A of Schedule 4 (Service Levels);

"Service Level

shall be as set out against the relevant Service Level
Performance Criterion in Annex 1 of Part A of Schedule 4
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Performance Measure"

(Service Levels);

"Service Level Threshold"

shall be as set out against the relevant Service Level
Performance Criterion in Annex 1 of Part A of Schedule 4
(Service Levels);

"Service Levels"

means any service levels applicable to the provision of the
Goods and/or Services under this Contract specified in Annex
1 to Part A of Schedule 4 (Service Levels);

“Service Manager”

means an employee made available by the Supplier who will
perform the role set out in Paragraph’s 1.2 and 1.3 of
Schedule 4 (Service Levels);

"Service Period"

has the meaning given to in Paragraph 4.1 of Schedule 4
(Service Levels);

"Services"

[means the services to be provided by the Supplier to the
Customer as identified in the Contract, including as more
particularly described in Schedule 2 (Implementation),
Schedule 3 (Services), Schedule 7 (Security Requirements),
Schedule 8 (Business Continuity and Disaster Recovery
Requirements), Schedule 10 (Governance), and Schedule 11
(Exit Assistance); [Note to Bidders: The Customer is still
reviewing this list. To be revised again closer to the
signature date.]

"Sites"

means any premises (including the Customer Premises, the
Supplier’s premises or third party premises) from, to or at
which:

a) the Goods and/or Services are (or are to be) provided;
or

b) the Supplier manages, organises or otherwise directs
the provision or the use of the Goods and/or Services;
or

c) where: any part of the Supplier System is situated; or

d) any physical interface with the Customer System takes
place;

"Software"

means Specially Written Software, Supplier Software and
Third Party Software;

"Software Supporting
Materials"

has the meaning given to it in Clause 33.2.1;

“Solution”

means the Supplier’s solution required to meet and fulfil the
requirements of Part A of Schedules 3 (Services) and, where
applicable, including as required to be implemented in
accordance with Schedule 2 (Implementation);

"Source Code"

means computer programs and/or data in eye-readable form
and in such form that it can be compiled or interpreted into
equivalent binary code together with all related design
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comments, flow charts, technical information and
documentation necessary for the use, reproduction,
maintenance, modification and enhancement of such
software;

"Specially Written
Software"

means any software (including database software, linking
instructions, test scripts, compilation instructions and test
instructions) created by the Supplier (or by a Sub-Contractor
or other third party on behalf of the Supplier) specifically for
the purposes of this Contract [(including the New System
Software)], including any maodifications, configuration,
customisation, or enhancements to Supplier Software or Third
Party Software created specifically for the purposes of this
Contract; [Note to Bidders: This definition is still under
review by the Customer.]

"Specific Change in Law"

means a Change in Law that relates specifically to the business
of the Customer and which would not affect a Comparable

Supply;

"Standards"

means any:

a) standards published by BSI British Standards, the
National Standards Body of the United Kingdom, the
International Organisation for Standardisation or other
reputable or equivalent bodies (and their successor
bodies) that a skilled and experienced operator in the
same type of industry or business sector as the Supplier
would reasonably and ordinarily be expected to comply
with;

b) standards detailed in Part A of Schedule 3 (Services)

c) standards detailed by the Customer in the Customer
Policies, or agreed between the Parties from time to
time;

d) relevant Government codes of practice and guidance
applicable from time to time.

“Sterling”

means the currency of the United Kingdom, ‘pound sterling’;

"Sub-Contract"

means any contract or agreement (or proposed contract or
agreement) to which a third party:

a) provides the Goods and/or Services (or any part of
them);

b) provides facilities or Goods and/or Services necessary
for the provision of the Goods and/or Services (or any
part of them); and/or

c) is responsible for the management, direction or control
of the provision of the Goods and/or Services (or any
part of them);
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"Sub-Contractor"

means any person other than the Supplier, who is a party to a
Sub-Contract and the servants or agents of that person;

"Supplier"

means the supplier identified in the parties section of the
Contract;

"Supplier Assets"

means all assets and rights used by the Supplier to provide the
Goods and/or Services in accordance with this Contract but
excluding the Customer Assets;

"Supplier Background
IPR"

means

a) Intellectual Property Rights owned by the Supplier
before the Commencement Date, for example those
subsisting in the Supplier's standard development tools,
program components or standard code used in
computer programming or in physical or electronic
media containing the Supplier's Know-How or generic
business methodologies; and/or

b) Intellectual Property Rights created by the Supplier
independently of this Contract,

c) but excluding Intellectual Property Rights owned by the
Supplier subsisting in the Supplier Software;

"Supplier's Confidential
Information"

means

a) any information, however it is conveyed, that relates to
the business, affairs, developments, IPR of the Supplier
(including the Supplier Background IPR) trade secrets,
Know-How, and/or personnel of the Supplier;

b) any other information clearly designated as being
confidential (whether or not it is marked as
"confidential") or which ought reasonably to be
considered to be confidential and which comes (or has
come) to the Supplier’s attention or into the Supplier’s
possession in connection with this Contract;

c) information derived from any of the above.

"Supplier Equipment"

means the Supplier's hardware, computer and telecoms
devices, equipment, plant, materials and such other items
that are required by the Supplier (other than hired, leased or
loaned from the Customer) in the performance of its
obligations under this Contract;

"Supplier Non-
Performance"

has the meaning given to it in Clause 39.1.3;

"Supplier Personnel”

means all directors, officers, employees, agents, consultants
and contractors of the Supplier and/or of any Sub-Contractor
engaged in the performance of the Supplier’s obligations
under this Contract;

"Supplier Representative"

means the representative appointed by the Supplier named in

IT SERVICES CONTRACT

27




DMO

SUBJECT TO CONTRACT SUPPLIER
OFFICIAL SENSITIVE

Schedule 12 (Employees);

"Supplier Software"

means any software which is proprietary to the Supplier (or an
Affiliate of the Supplier) and identified as such in Part B of
Schedule 3 (Services) together with all other such software
which is not identified in Part B of Schedule 3 (Services) but
which is or will be used by the Supplier or any Sub-Contractor
for the purposes of providing the Goods and/or Services or is
embedded in and in respect of such other software as
required to be licensed in order for the Customer to receive
the benefit of and/or make use of the Goods and/or Services;

"Supplier System"

means the information and communications technology
system used by the Supplier in supplying the Goods and/or
Services, including the Supplier Software, the Supplier
Equipment, configuration and management utilities, calibration
and testing tools and related cabling (but excluding the
Customer System);

“Technical Board”

means the board described in Paragraph 1.1 of Annex 2 to
Part B of Schedule 4 (Service Levels); [Note to Bidders: This
will link to the descriptions adopted in the Governance
Schedule when released by the Customer.]

"Tender"

means the tender described in the recitals of the Contract;

“Term”

means the Contract Period;

"Termination Notice"

means a written notice of termination given by one Party to
the other, notifying the Party receiving the notice of the
intention of the Party giving the notice to terminate this
Contract on a specified date and setting out the grounds for
termination;

“Terms and Conditions”

means Clauses 1 to [58];

“Test”

means any of the tests carried out in accordance with Clause
6, including Internal Testing (Clause 6.4), Operational
Acceptance Testing (Clause 6.5) and User Acceptance Testing
(Clause 6.6);

“Third Party Beneficiary”

has the meaning given in Clause 54.1;

"Third Party IPR"

means Intellectual Property Rights owned by a third party but
excluding Intellectual Property Rights owned by the third
party subsisting in any Third Party Software;

“Third Party Provisions”

has the meaning given in Clause 54.1;

"Third Party Software"

means any software identified as such in Schedule 3 (Services)
together with all other software which is not listed in
Schedule 3 (Services)which is proprietary to any third party
(other than an Affiliate of the Supplier) or any Open Source
which is or will be used by the Supplier for the purposes of
providing the Goods and/or Services);
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“Transferee”

has the meaning given to it in Clause 33.5.3;

“Transferring Customer
Employees”

those employees of the Customer to whom the Employment
Regulations will apply on the Relevant Transfer Date;

Supplier Employees”

“Transferring Incumbent

in relation to a Incumbent Supplier, those employees of the
Incumbent Supplier to whom the Employment Regulations
will apply on the Relevant Transfer Date;

"Transferring Supplier

means those employees of the Supplier and/or the Supplier’s

Information”

Employees" Sub-Contractors to whom the Employment Regulations will
apply on the Service Transfer Date;
“Transparency has the meaning given to it in Clause 34.5.1;

"Transparency Reports"

means the information relating to the Services and
performance of this Contract which the Supplier is required to
provide to the Customer in accordance with the reporting
requirements in Schedule 10 (Governance);

“UAT Date” means the date by which User Acceptance Tests are Achieved
as set out in Paragraph 1.6 of Schedule 2 (Implementation);
“UK” means England, Scotland, Wales and Northern Ireland;

“UK CPI Percentage”

means in respect of any specified period, the percentage
increase in the UK Consumer Prices Index during such period ;

"Undelivered Goods"

has the meaning given to it in Clause 9.4.1;

“Undelivered Services”

has the meaning given to it in Clause 8.4.1;

"Undisputed Sums Limit

has the meaning given to it Clause 42.1.1;

"Undisputed Sums Time
Period"

has the meaning given to it Clause 42.1.1;

"Update" means in relation to any Software and/or any Deliverable
means a version of such item which has been produced
primarily to overcome Defects in, or to improve the operation
of, that item;

"Upgrade" means any patch, New Release or upgrade of Software and/or

a Deliverable, including standard upgrades, product
enhancements, and any modifications, but excluding any
Update which the Supplier or a third party software supplier
(or any Affiliate of the Supplier or any third party) releases
during the Contract Period;

or “UAT”

“User Acceptance Tests”

means the user testing carried out by the Customer, as more
particularly described in Clause 6.6 and in accordance with
any user testing provisions set out in Schedule 2
(Implementation) or the Required Plan, as applicable;

"Valid Invoice"

means an invoice issued by the Supplier to the Customer that
complies with the invoicing procedure in Paragraph 7
(Invoicing Procedure) of Schedule 5 (Charges);
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means value added tax in accordance with the provisions of
the Value Added Tax Act 1994;

"Warranty Period"

means, in relation to any Goods, the warranty period specified
in [Schedule 3 (Services)] or as otherwise agreed in writing by
the Parties; [Note to Bidders: Will need to check again prior
to signature as to whether warranties are set out elsewhere
and need to be listed here.]

“Worker”

means any one of the Supplier Personnel which the Customer,
in its reasonable opinion, considers is an individual to which
Procurement Policy Note 08/15 (Tax Arrangements of Public
Appointees)
https://www.gov.uk/government/publications/procurement-
policy-note-0815-tax-arrangements-of-appointees applies in
respect of the Goods and/or Services;

"Working Day"

means any day other than a Saturday or Sunday or public
holiday in England and Wales unless specified otherwise by
the Parties in this Contract.
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