
THIS AGREEMENT is made the            day of                          

BETWEEN

(1)  THE BOARD OF TRUSTEES OF THE ROYAL BOTANIC GARDENS, KEW a non-departmental public body with exempt charitable status, whose principal place of business is at Royal Botanic Gardens, Kew, Richmond, Surrey TW9 3AB, UK (“RBG Kew”)

and

(2)
[               ] of [address] (“the Recipient”)

WHEREAS

(A)
RBG Kew currently holds information of a confidential nature relating to its activities and wishes to assure the confidentiality of such information that may be disclosed by RBG Kew to the Recipient for the Permitted Purpose.
IT IS AGREED AS FOLLOWS

1.
The following words or phrases shall have the meanings ascribed to them unless the context requires otherwise:

“Affiliate”
means any organisation that Controls, is Controlled by, or is under common Control with a party;


“Commencement Date”

means 30th June 2017;
“Confidential Information”
means all information whether commercial, financial, technical or otherwise relating to RBG Kew, disclosed to or otherwise obtained by the Recipient in connection with the Permitted Purpose, including but not limited to the Specified Confidential Information, which is contained in or discernible from any form whatsoever (including without limitations data, films, documents and computer readable media) whether or not the information is marked or designated as confidential or proprietary. Confidential Information may include (but is not limited to) strategic or financial information concerning RBG Kew;

“Control” or “Controlled”
of a corporation or entity, means where another corporation or entity (i) owns, directly or indirectly, more than fifty percent (50%) of the voting shares or other interest, (ii) has the power to elect more than half the directors of such corporation or entity, or (iii) has the ability, via contract or otherwise, to direct the affairs of such other corporation or entity.

“Events”
shall have the meaning given in Clause 7; 

“Materials”
means all material containing the Confidential Information including without limitation magnetic tapes, documents, manuals, specifications, flow charts, program listing and data file printouts, and all media capable of recording the Confidential Information;
“Permitted Purpose”
means the Soft Market Testing Exercise in relation to the possible procurement of a Consultancy firm to produce a Full Business Case from which the Executive Board of RBG, Kew can take a decision, in principle, about whether to proceed with the concept of a Kew University, and/or such other purpose as RBG Kew may hereafter expressly authorise in writing;
	“Specified Confidential

Information“
	means the draft specification of services and all associated documents



2.
RBG Kew hereby authorises the Recipient to have access to and use such of the Confidential Information as is disclosed to it under this Agreement solely for the Permitted Purpose and for no other purpose.

3.
The Recipient acknowledges that the Confidential Information is confidential and of a highly sensitive nature and the Recipient undertakes:


(a)
to treat all the Confidential Information as confidential, regardless of when it is disclosed or obtained and the form in which it is disclosed or obtained;


(b)
not to use any Confidential Information except for the Permitted Purpose;


(c)
not without the prior written consent of RBG Kew to communicate or disclose any part of the Confidential Information to any person except:


(i)
on a need to know basis to employees, professional advisers, Affiliates, agents or sub-contractors of the Recipient who are directly concerned with the Permitted Purpose;


(ii)
where the Recipient is ordered by a court of competent jurisdiction to do so or there is a statutory obligation to do so provided that the Recipient shall use its best endeavours to inform RBG Kew in writing before or as soon as the Recipient is able to do so after any disclosure under such an order or obligation is made;

(d)
to ensure that all persons having access to the Confidential Information through them are made aware prior to being given such access of the confidential nature thereof, that they owe a duty of confidence to RBG Kew and of the obligations arising under this Agreement.  The Recipient shall, in any event, use its best endeavours to ensure that such persons comply with the obligations arising under this Agreement;

(e)
not to use or circulate or reproduce the Confidential Information within its own organisation except to employees, professional advisers, agents or sub-contractors of the Recipient solely to the extent necessary for the Permitted Purpose;

(f)
to effect and maintain adequate security measures to safeguard the Confidential Information from unauthorised access, use and misappropriation and, without prejudice thereto, to protect the Confidential Information with a degree of care which is no less than it uses to protect its own confidential information;

(g)
to notify RBG Kew promptly of any unauthorised use or disclosure of the Confidential Information of which the Recipient becomes aware and to provide all reasonable assistance to RBG Kew to terminate such unauthorised use and/or disclosure.
4.
The obligations of confidentiality in Clause 3 shall not apply to any portion of the Confidential Information where the Recipient can satisfactorily demonstrate that the information concerned;

(a)
is or becomes publicly known through no fault of the Recipient, its employees, agents and sub-contractors; or

(b)
is lawfully received from an independent third party without any restriction and without any obligation of confidentiality; or

(c)
is independently developed by the Recipient without reference to the Confidential Information.

5.
No licence under any intellectual property right is granted or implied by this Agreement or the disclosure of Confidential Information.  The Confidential Information and the Materials shall be and remain the property of RBG Kew.

6.
If the Recipient is a public body which is subject to the requirements of the Freedom of Information Act 2000 and the Environmental Information Regulations 2004 (“FOIA) and receives a request for information in accordance with the FOIA, the Recipient shall promptly notify RBG Kew of such request and it shall only disclose information following consultation with RBG Kew and having taken its views into account.

7.
Upon completion or termination of the Permitted Purpose or at the earlier demand of RBG Kew (“the Events”) the Recipient shall promptly deliver up to RBG Kew all Confidential Information and the Materials in the Recipient’s possession and all copies thereof and destroy or erase all Confidential Information and Materials prepared by the Recipient or recorded in any memory device.  Within 14 days of any of the Events occurring the Recipient shall, at the request of RBG Kew, certify in writing to RBG Kew that it has fully complied with its obligations under this Clause 7.

8.
The Recipient shall not make or permit others to make any reference to this Agreement, the Confidential Information or use the name of RBG Kew in any public announcements, promotional marketing or sales materials or efforts without the prior written consent of RBG Kew.

9.
This Agreement shall become effective as of the Commencement Date, provided always that the Recipient’s right to access and use the Confidential Information is subject to the execution of this Agreement by all the parties hereto.  The undertakings contained in this Agreement shall remain in effect notwithstanding fulfilment or early termination of the Permitted Purpose.

10.
RBG Kew does not give or make any representation, warranty, condition or otherwise, express or implied, with respect to the accuracy or completeness of the Confidential Information.

11.
The provisions of this Agreement are in addition to and not in substitution for any rights possessed at law by RBG Kew in relation to any of the Confidential Information.  The Recipient acknowledges that breach of this Agreement may result in irreparable damage to RBG Kew which may not be adequately compensated by monetary compensation.  The Recipient therefore consents to RBG Kew seeking injunctive relief against it to prevent breach of this Agreement.

12.
This Agreement shall be governed by and construed in accordance with the laws of England and the parties submit to the non-exclusive jurisdiction of the English Courts.

Signed for and on behalf of

The Board of Trustees of the Royal Botanic Gardens, Kew 

By 

Joanna McKelvey
Name Joanna McKelvey
Title  Head of Procurement and Contract Management
Agreed and accepted for and on behalf of

the Recipient

by

Name

Title
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