
CONFIDENTIALITY UNDERTAKING
INSTRUCTION: Thank you for registering your interest in this procurement issued by High Speed Two (HS2) Limited (“our”, “us”, “we”, or “HS2 Ltd”). 

You are required to accept the terms and conditions of this Undertaking in order to obtain and/or retain access to Bravo which will enable you to download documents and respond to this procurement in accordance with those documents. 
We (the "Disclosing Company") wish to disclose to you, the undersigned (the "Recipient"), and wish to ensure that the Recipient maintains the confidentiality of, Confidential Information. 
The Recipient agrees to comply with the following provisions in connection with the use and disclosure of Confidential Information.
THEREFORE IT IS HEREBY AGREED by the Recipient as follows:

1. DEFINITIONS AND INTERPRETATION

1.1. In this Undertaking, the following capitalised words and expressions shall, unless the context otherwise requires, bear the meanings hereinafter ascribed to them:

	“Act”
	means the Freedom of Information Act 2000;

	“Beneficiaries”
	means the Secretary of State for Transport, the Department for Transport, any subsidiary of the Department for Transport and HM Treasury;

	"Bravo"
	means the Disclosing Company's electronic tendering portal used in relation to the Procurement Process;

	“Confidential
Information”

	means all confidential information (however recorded or preserved) disclosed or made available (including prior to the date of this Undertaking), directly or indirectly, by the Disclosing Company or its employees, officers, representatives or advisers to the Recipient or its Representatives including but not limited to:

a) documents accessed by the Recipient through Bravo, via the internet or other electronic means, or otherwise provided in the course of the Procurement Process; 
b) any information that would be regarded as confidential by a reasonable business person relating to the business, affairs, customers, clients, suppliers, plans, intentions or market opportunities of the Disclosing Company; 
c) the analyses, studies, compilations, operations, processes, product information, know-how, designs, trade secrets or software of the Disclosing Company; and
d) any information or analysis derived from Confidential Information; 
but not including any information that:

e) is or becomes generally available to the public (other than as a result of its disclosure by the Recipient or its Representatives in breach of this Undertaking), (except that any compilation of otherwise public information in a form not publicly known shall nevertheless be treated as Confidential Information); 
f) was available to the Recipient on a non-confidential basis prior to disclosure by the Disclosing Company; 
g) was, is or becomes available to the Recipient on a non-confidential basis from a person who, to the knowledge of the Recipient, is not bound by a confidentiality agreement with the Disclosing Company or otherwise prohibited from disclosing the information to the Recipient; 
h) was already known to, or lawfully in the possession of, the Recipient before the information was disclosed to it by the Disclosing Company as evidenced by written records; 
i) the Recipient and the Disclosing Company agree in writing is not confidential or may be disclosed; or

j) is trivial, obvious or useless;

	“Information Request”
	means a request for information under the Act or the Regulations;

	"Project"
	means the project referred to generally as “High Speed Two” relating to the delivery of a high speed railway network;

	"Procurement Process"
	means the procurement process being run by the Disclosing Company; 

	“Purpose”
	means the participation by the Recipient in the Procurement Process; 

	“Regulations”
	means the Environmental Information Regulations 2004;

	"Recipient Information"
	means any information submitted to the Disclosing Company or any of its employees, officers, representatives or advisers by the Recipient or its Representatives in connection with the Project;

	“Representatives”
	means the Recipient's officers, directors, employees, advisors, joint venture/consortium partners, consultants, sub-contractors and agents, or any of the foregoing as the context permits; and

	“User Agreement”
	means the agreement of that name governing access to, and the use of, Bravo.


1.2. In this Undertaking:

1.2.1. the singular includes the plural and the masculine includes the feminine and neuter and vice versa;

1.2.2. references to persons shall include bodies corporate, unincorporated associations and partnerships;

1.2.3. references to clauses are, unless the contrary intention appears, references to clauses of this Undertaking;

1.2.4. the headings and sub-headings of this Undertaking are inserted for convenience only and shall not affect the construction thereof;

1.2.5. a reference to a statute or statutory provision is a reference to it as it is in force for the time being, taking account of any amendment, extension, or re-enactment, and includes any subordinate legislation for the time being in force made under it; and

1.2.6. in so far as the provisions of this Undertaking conflict with the provisions of the User Agreement, this Undertaking shall take precedence.
2. OBLIGATIONS OF THE RECIPIENT
2.1. The Recipient shall take all precautions necessary to keep Confidential Information confidential and, except with the prior written consent of the Disclosing Company, shall, and shall procure that its Representatives shall:

2.1.1. not use or exploit Confidential Information in any way except for the Purpose; 
2.1.2. limit access to Confidential Information to those of their respective Representatives who necessarily require the same for the Purpose, inform each person to whom Confidential Information is supplied of the restrictions contained herein as to the use and disclosure of such Confidential Information and procure that each such person observes such restrictions;

2.1.3. not disclose, discuss the content of, or make available Confidential Information in whole or in part to any third party, except as expressly permitted by this Undertaking;

2.1.4. not copy, reduce to writing or otherwise record Confidential Information except as necessary to supply such Confidential Information to those to whom disclosure is permitted by this Undertaking for the Purpose (and any such copies, reductions to writing and records shall be the property of the Disclosing Company);

2.1.5. unless electronic Confidential Information is password protected/encrypted to a standard reasonably expected from a competent supplier working with a public authority, not use, reproduce, transform, or store such Confidential Information in an externally accessible computer or electronic information retrieval system or transmit it in any form or by any means whatsoever outside of the Recipient’s usual place of business; and
2.1.6. ensure that any hard copy document or other records containing Confidential Information shall be kept at the premises of the Recipient and shall not remove or allow to be removed such document or records from those premises.

2.2. The undertakings in clause 2.1 above shall not apply to any disclosure of Confidential Information:

2.2.1. to the Recipient’s professional or technical advisers (provided that the Recipient has supplied such Confidential Information to them on the basis that they shall be bound to treat it as if they were the Recipient); 
2.2.2. as required by any applicable law or by any supervisory or regulatory body, provided that in the event that the Recipient or its Representatives become compelled to disclose any Confidential Information, in advance of such disclosure the Disclosing Company has been consulted on the proposed form, nature and purpose of the disclosure and that full details of any actual disclosure made are given to the Disclosing Company (to the extent the Recipient is legally permitted to do so); or

2.2.3. to the extent expressly approved in writing by the Disclosing Company.
3. DISCLOSURE AND PUBLICATION OF RECIPIENT INFORMATION

3.1. The UK government is committed to greater data transparency in the public sector. Accordingly the Disclosing Company reserves the right to publish, and the Recipient consents to the Disclosing Company publishing, Recipient Information and in doing so the Disclosing Company may at its absolute discretion redact any part of such information prior to publication.
3.2. The Recipient agrees that the Disclosing Company may disclose Recipient Information to any Beneficiaries and to any of their advisers as necessary and requested or as required in order for the Disclosing Company to fulfil the relevant government department's statutory duties or as required for the purposes of carrying out the Procurement Process.

3.3. To the extent permitted by law the Recipient waives any right it may have pursuant to Regulation 41(2) of the Utilities Contracts Regulations 2006 to object to such publication or disclosure.

4. FREEDOM OF INFORMATION AND REGULATIONS
4.1. The Recipient acknowledges that:

4.1.1. the Disclosing Company has certain disclosure requirements under the Act and the Regulations which may extend to Recipient Information. The Disclosing Company may disclose Recipient Information or any part thereof in compliance with the Act, the Regulations, any other law or as a consequence of judicial order, or order by any court or tribunal with the authority to order disclosure;
4.1.2. the Disclosing Company is responsible for determining in its absolute discretion which information is to be disclosed pursuant to an Information Request, including whether any Recipient Information is exempt from disclosure;
4.1.3. if the Recipient considers that any Recipient Information or any part thereof is commercially sensitive then the Recipient shall identify it and explain (in broad terms) what harm might result from disclosure or publication by the Disclosing Company. The Recipient acknowledges that even where the Recipient has indicated that any Recipient Information or any part thereof is commercially sensitive that the Disclosing Company may disclose such information pursuant to an Information Request where it sees fit; and
4.1.4. the Recipient shall (at its own expense) use reasonable endeavours to provide assistance to the Disclosing Company so as to enable the Disclosing Company to comply with its obligations under the Act and the Regulations.

5. RETURN OR DESTRUCTION OF CONFIDENTIAL INFORMATION

5.1. Save that the Recipient may, on notice to the Disclosing Company, retain a copy of Confidential Information only to the extent required by any applicable law or by any supervisory or regulatory body, the Recipient will, if so requested in writing at any time by the Disclosing Company, as soon as is reasonably practicable:

5.1.1. return to the Disclosing Company all Confidential Information received by it together with all hard copies thereof;

5.1.2. erase, expunge or destroy all Confidential Information copied or held in computerised or other electronic form on any computer system, disk or other device except where such Confidential Information is retained on backup tapes, servers or otherwise in a form which is not readily accessible to the Recipient or its Representatives and cannot practicably be erased, expunged or destroyed; and

5.1.3. deliver to the Disclosing Company all hard copies of information derived from Confidential Information.

5.2. The Recipient will, if so requested in writing at any time by the Disclosing Company, procure that an authorised senior executive certify in writing that clauses 5.1.1, 5.1.2 and 5.1.3 have been complied with in full.

6. RESPONSIBILITY AND ACKNOWLEDGEMENT
6.1. The Recipient acknowledges that neither the Disclosing Company nor any representative of the Disclosing Company makes or accepts responsibility for, or will make or accept responsibility for, any warranty or representation, express or implied, with respect to the accuracy or completeness of any Confidential Information.

6.2. The Recipient acknowledges that neither the Disclosing Company nor any representative of the Disclosing Company shall have any liability of whatsoever nature in respect of any Confidential Information or its provision to the Recipient, whether by virtue of any purported representation or warranty or otherwise.
6.3. The Recipient acknowledges that damages alone would not be an adequate remedy for the breach of any of the provisions of this Undertaking and that such breach may result in the Recipient being excluded from the Procurement Process without prejudice to any other rights or remedies that the Disclosing Company may have.  Without prejudice to any other rights and remedies it may have, the Disclosing Company shall be entitled to the granting of equitable relief (including without limitation injunctive relief) concerning any threatened or actual breach of any of the provisions of this Undertaking and no proof of special damages shall be necessary for the enforcement of this Undertaking.

6.4. The Recipient acknowledges that neither this Undertaking nor the supply of any information grants the Recipient any licence, interest or right in respect of any intellectual property rights of the Disclosing Company except the right to use Confidential Information for the Purpose.

7. TERM AND CONTINUING EFFECT

The obligations contained in this Undertaking will survive indefinitely for as long as the Confidential Information remains confidential.  No breach of any of the provisions of this Undertaking by the Recipient shall serve to permit the termination of this Undertaking.

8. NO WAIVER

No failure or delay by the Disclosing Company in exercising any right, power or privilege under this Undertaking shall operate as a waiver thereof, nor shall any single or partial exercise preclude any further exercise of any such right, power or privilege hereunder or otherwise.

9. ILLEGALITY AND UNENFORCEABILITY

If any provision of this Undertaking shall be held to be illegal or unenforceable in whole or in part, under any applicable enactment or rule of law, such provision or part thereof shall to that extent be deemed not to form part of this Undertaking, but the enforceability of the remainder of this Undertaking shall not be affected.

10. THIRD PARTY RIGHTS

The Recipient hereby grants to each of the Beneficiaries the right to enforce the Disclosing Company’s rights under this Undertaking.
11. GOVERNING LAW AND JURISDICTION

This Undertaking shall be governed by and construed in accordance with English law and the Recipient hereby submits to the exclusive jurisdiction of the English courts in respect of all matters or disputes (including non-contractual disputes or claims) arising hereunder or in connection herewith.
IN WITNESS whereof the Recipient has executed this Undertaking.
SIGNED for and on behalf of [insert full company name of the Recipient]: 

Signature: ____________________ 

Name: __________________
Title: ___________________
Date:----------------------------
Authorised representative of:--------------------------------------
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