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1. 
Schedule 16: Financial Distress	Contract Execution – Nov 2017
1. [bookmark: _Toc497927827][bookmark: _Ref410589752]	BACKGROUND
This Schedule 16 provides for the assessment of the financial standing of the Contractor and the Guarantor and the establishment of trigger events relating to changes in such financial standing which if breached will have specified consequences.
[bookmark: _Toc497927828]	FINANCIAL STANDING AND REPORTING
The Contractor warrants and represents to the Authority for the benefit of the Authority that as at the Commencement Date the Financial Standing of the Contractor and the Guarantor are as specified in Table A at paragraph 1.2 of Appendix 2.
The Contractor shall regularly monitor the Contractor's and the Guarantor's Financial Standing in line with the instructions in Appendix 2. 
[bookmark: _Ref333314553]The Contractor shall provide to the Authority, as soon as they shall have been sent to the shareholders in order to be laid before an annual general meeting of the Contractor or the Guarantor (as applicable), but not later than ten (10) Business Days after the relevant accounts have been filed with Companies House (or the equivalent if overseas) (for each Accounting Reference Period of the relevant entity where part or all of such period occurs during the Services Period): 
the audited accounts of each of the Contractor and the Guarantor; and 
the consolidated, audited accounts of each of the Contractor and the Guarantor, 
in respect of that Accounting Reference Period, prepared in accordance with the Companies Act 2006 and generally accepted accounting principles in the United Kingdom, together with copies of all related directors' and auditors' reports and all other notices/circulars to shareholders.
[bookmark: _Ref333950981]At the same time as each set of accounts under Paragraph 2.3 is delivered to the Authority, the Contractor shall supply to the Authority a certificate, signed by two directors of each of the Contractor and the Guarantor as being true and accurate, setting out (in reasonable detail) computations that demonstrate each of the Financial Standing measurements in respect of each such entity as at the last day of the relevant financial quarter or Accounting Reference Period.
[bookmark: _Toc497927829][bookmark: _Ref410589066]	CREDIT RATING
[bookmark: _Ref332375748][bookmark: _Ref64470397]The Contractor warrants and represents to the Authority for the benefit of the Authority that as at the Commencement Date the credit ratings issued for the Contractor and the Guarantor by Equifax are as specified in Table A at paragraph 1.1 of Appendix 1. 
The Contractor shall maintain the credit ratings issued for the Contractor, as set out in this Schedule 16 (Financial Distress). This Schedule 16 (Financial Distress) outlines the consequences where the credit ratings issued for the Contractor and the Guarantor (as referred to in Paragraph 3.1) are not maintained.  
[bookmark: _Ref328408991]The Contractor shall notify (or shall procure that its auditors notify) the Authority in writing as soon as reasonably practicable if it or the Guarantor ceases to have the Equifax Rating (and in any event within ten (10) Business Days of ceasing to have such credit rating(s)), whereupon the Parties shall agree alternative credit rating(s) for inclusion in this Schedule 16 (Financial Distress) through the Integrated Change Procedure. 
[bookmark: _Ref228788222]The Contractor shall regularly monitor the Contractor's and the Guarantor's and credit ratings with Equifax. 
Where the Contractor's or the Guarantor's credit ratings provided by Equifax listed in Appendix 1 differ, for the purposes of the Financial Distress Events, the relevant Credit Rating Threshold shall be determined by reference to the lower credit rating.
[bookmark: _Toc497927830]	DUTY TO NOTIFY
The Contractor shall notify (or shall procure that its auditors notify) the Authority in writing as soon as reasonably practicable following the occurrence of a Financial Distress Event or any fact, circumstance or matter which could cause a Financial Distress Event (and in any event, shall ensure that such notification is made within two (2) Business Days of the date on which the Contractor first becomes aware of the Financial Distress Event or the fact, circumstance or matter which could cause a Financial Distress Event).
[bookmark: _Toc497927831][bookmark: _Ref410589927]	CONSEQUENCES OF A FINANCIAL DISTRESS EVENT
[bookmark: _Ref184577481]If the Financial Distress Event consists of:
[bookmark: _Ref390859009]the Contractor's or the Guarantor's credit ratings dropping below the Credit Rating Threshold;
[bookmark: _Ref390859015][bookmark: _Ref184577795]the Contractor’s or the Guarantor’s Financial Standing drops below zero;
the Contractor or the Guarantor or a member of the Contractor's Group or the Guarantor's Group issuing a profits warning to a stock exchange or making any other public announcement about a material deterioration in its financial position or prospects;
there being a public investigation into improper financial accounting and reporting, suspected fraud or any other impropriety of the Contractor or the Guarantor; 
[bookmark: _Ref228869845]the Contractor or the Guarantor committing a material breach of covenants to its lenders;
[bookmark: _Ref119141389][bookmark: _Ref228790722]a Key Sub-Contractor notifying the Authority that the Contractor has not satisfied any material sums properly due under a specified invoice and not subject to a genuine dispute; or
[bookmark: _Ref328468118]any of the following:
commencement of any litigation against the Contractor or the Guarantor with respect to Financial Indebtedness or obligation under a service contract; 
non payment by the Contractor or the Guarantor of any Financial Indebtedness; 
any Financial Indebtedness of the Contractor or the Guarantor becoming due as a result of an event of default; or 
the cancellation or suspension of any Financial Indebtedness in respect of the Contractor or the Guarantor, 
which the Authority reasonably believes could impact on the continued performance and delivery of the Services in accordance with this Contract, 
then, subject always to Paragraph 6, immediately upon notification of the Financial Distress Event (or if the Authority becomes aware of the Financial Distress Event without notification and brings the event to the attention of the Contractor), the Contractor shall have the obligations and the Authority shall have the rights and remedies as set out in Paragraphs 5.3 to 5.6.
In the event of a late or non-payment of a Key Sub-Contractor pursuant to Paragraph 5.1.6, the Authority shall not exercise any of its rights or remedies under Paragraph 5.3 without first giving the Contractor ten (10) Business Days to:
rectify such late or non-payment; or 
demonstrate to the Authority's reasonable satisfaction that there is a valid reason for late or non-payment.
[bookmark: _Ref184577622][bookmark: _Ref228774405]The Contractor shall (and shall procure that the Guarantor shall):
[bookmark: _Ref230266896]at the request of the Authority, meet with the Authority as soon as reasonably practicable (and in any event within seven (7) Business Days of the initial notification (or awareness) of the Financial Distress Event or such other period as the Authority may permit and notify to the Contractor in writing) to review the effect of the Financial Distress Event on the continued performance and delivery of the Services in accordance with this Contract; 
[bookmark: _Ref184578818][bookmark: _Ref230414686]where the Authority reasonably believes (taking into account the discussions and any representations made under Paragraph 5.3.1) that the Financial Distress Event could impact on the continued performance and delivery of the Services in accordance with this Contract, submit to the Authority for its approval, a draft Financial Distress Service Continuity Plan as soon as reasonably practicable (and in any event, within ten (10) Business Days of the initial notification (or awareness) of the Financial Distress Event or such other period as the Authority may permit and notify to the Contractor in writing); and
[bookmark: _Ref328408617]provide such financial information relating to the Contractor or the Guarantor as the Authority may reasonably require. 
[bookmark: _Ref228774109][bookmark: _Ref230417548]The Authority shall not withhold its approval of a draft Financial Distress Service Continuity Plan unreasonably and shall notify the Contractor within five (5) Business Days of receipt of the draft Financial Distress Service Continuity Plan as to whether it is approved.  If the Authority does not approve the draft Financial Distress Service Continuity Plan it shall inform the Contractor of its reasons and the Contractor shall take those reasons into account in the preparation of a further draft Financial Distress Service Continuity Plan, which shall be resubmitted to the Authority within five (5) Business Days of the rejection of the first draft. This process shall be repeated until the Financial Distress Service Continuity Plan is approved by the Authority or referred to the Dispute Resolution Procedure.
[bookmark: _Ref196127887]If the Authority considers that the draft Financial Distress Service Continuity Plan is insufficiently detailed to be properly evaluated, will take too long to complete or will not remedy the relevant Financial Distress Event, then it may either agree a further time period for the development and agreement of the Financial Distress Service Continuity Plan or escalate any issues with the draft Financial Distress Service Continuity Plan using the Dispute Resolution Procedure. 
[bookmark: _Ref228793691][bookmark: _Ref184578843][bookmark: _Ref196127916]Following approval of the Financial Distress Service Continuity Plan by the Authority, the Contractor shall:
[bookmark: _Ref228786877]on a regular basis (which shall not be less than Monthly), review the Financial Distress Service Continuity Plan and assess whether it remains adequate and up to date to ensure the continued performance and delivery of the Services in accordance with this Contract;
[bookmark: _Ref230416300]where the Financial Distress Service Continuity Plan is not adequate or up to date in accordance with Paragraph 5.6.1, submit an updated Financial Distress Service Continuity Plan to the Authority for its approval, and the provisions of Paragraphs 5.4 and 5.5 shall apply to the review and approval process for the updated Financial Distress Service Continuity Plan; and 
[bookmark: _Ref228869754][bookmark: _Ref124238983]comply with the Financial Distress Service Continuity Plan (including any updated Financial Distress Service Continuity Plan).
[bookmark: _Ref228869227]Where the Contractor reasonably believes that the relevant Financial Distress Event under Paragraph 5.1 (or the circumstance or matter which has caused or otherwise led to it) no longer exists, it shall notify the Authority and the Parties may agree that the Contractor shall be relieved of its obligations under Paragraph 5.6. 
[bookmark: _Toc497927832]	TERMINATION RIGHTS
The Authority shall be entitled to terminate this Contract under Clause 53.2 (Termination by the Authority for Contractor Default) if: 
the Contractor fails to notify the Authority of a Financial Distress Event in accordance with Paragraph 5.1; 
the parties fail to agree a Financial Distress Service Continuity Plan (or any updated Financial Distress Service Continuity Plan) in accordance with Paragraphs 5.3 to 5.5; and/or
the Contractor fails to comply with the terms of the Financial Distress Service Continuity Plan (or any updated Financial Distress Service Continuity Plan) in accordance with Paragraphs 5.6.3.


[bookmark: _Toc497927833]
APPENDIX 1
CREDIT RATINGS
0. CREDIT RATINGS
0.1 [bookmark: _Ref390959765]The initial credit ratings of the Contractor and the Guarantor as at the Commencement Date are as follows:
	Relevant Entity
	Equifax ScoreCheck

	The Contractor
	---------------

	The Guarantor
	---------------


Table A: Initial Credit Ratings
0.2 The Contractor's or Guarantor's (as applicable) credit rating shall drop below the Credit Rating Thresholds where it is at the following level or below:
	CONTRACTOR 
	

	Credit Rating Threshold
	

	· Equifax ScoreCheck
	--------------- 

	GUARANTOR 
	

	Credit Rating Threshold
	

	· Equifax ScoreCheck
	--------------- 



[bookmark: _Toc497927834]
APPENDIX 2
FINANCIAL STANDING
1. FINANCIAL STANDING
1.1 In this Schedule 16, "Financial Standing" means, in respect of each of the Contractor and the Guarantor, each of the following (and "Financial Standing" shall mean any one of them):
	Financial Standing Measurement
	Definition

	"EBIT"
	As defined in Schedule 1 (Interpretations and Definitions).

	"Net Assets"
	As defined in Schedule 1 (Interpretations and Definitions).



1.2 The initial Financial Standing of the Contractor and the Guarantor as at the Commencement Date are as follows:
	Relevant Entity
	EBIT
	Net Assets

	The Contractor
	---------------
	---------------

	The Guarantor
	[bookmark: _GoBack]---------------
	---------------


Table A: Initial Financial Standing
1.3 The Contractor and/or the Guarantor (as applicable) shall fall below the required Financial Standing Threshold if their EBIT and/or Net Assets for an Accounting Reference Period drops below zero.
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