28.2.1 the Authority shall be entitled:

(i) lo terminate this Contract and recover from the Supplier the amount
of any loss resulting from the terminalion;

(it} lo recover from the Supplier the amount or value of any gift,
consideration or commission concemed; and

(i) 1o recover from the Supplier any other loss or expense sustained in
consequence of the camying out of the Prohibited Act or the
commission of the offence under the Bribery Act 2010;

2922  any termination urider Clause 29.2.1 of this Schedule 2 shall be without
prejudice o any nght or remedy that has already accrued, or subsequently
accrues, o the Authonty; and

29.2.3 notwithstanding the Dispute Resolution Procedure, any Dispute refating to:
(i) the interpretation of Clause 29 of this Schedule 2, or (i)  the
amount or value of any gift, consideration or commission,

shall be determined by the Authority, acting reasonably, and the decision
shall be final and conclusive.

30 General

30.1  Each of the Parties is independent of the other and nothing contained in this Contract
shall be construed to imply that there is any relaionship between the Parties of
partnership or of principalfagent or of employer’employee nor are the Parties hereby
engaging in a joint venture and accordingly neither of the Parties shall have any right
or authority to act on behalf of the other nor to bind the other by agreement or
otherwise, unless expressly parmitted by the terms of this Contract,

302 Fallure or delay by either Parly to exercise an oplion or right conferred by this Contract
shall not of itself constitute a waiver of such option or right.

303 The delay or faflure by either Parly fo insist upon the strict performance of any
provision, term or condition of this Contract or to exercise any rght or remedy
consequent upon such breach shall not constitute a waiver of any such breach or any
subsequent breach of such provision, term or condition.

304 Any provision of this Contract which s held 1o be invalid or unenforceable in any
jurisdiction shall be ineffective o the extent of such invalidity or unenforceability without
invalidating or rendering unenforceable the remaining provisions of this Contract and
any such invalidity or unenforceability in any jursdiction shall not invalidate or render
unenforceable such provisions in any other jurisdiction.

30.5 Each Parly acknowledges and agrees that il has nol relied on any reprasentation,
warranty or undertaking (whether written or oral) in relation to the subject matter of this
Contract and therefore irevocably and unconditionally waives any rights it may have
to claim damages against the other Party for any misrepresentation or undertaking
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30.7

30.8

30.9

30.10

30.11

30,12

3013

3014

(whether made carefessly or not) or for breach of any warranty unless the
representation, undertaking or warranty relied upon is st outin this Contract or uniess
such representation. undertaking or warranty was made fraudulently.

Each Party shall bear its own expanses in relation to the preparation and execution of
this Contract including all costs, legal fees and other expenses so incurred.

The rights and remedies provided in this Contract are independent, cumulative and not
exclusive of any nghis or remedies provided by general law, any rights or remedies
provided alsewhere under this Contract or by any other contract or document. In this
Clause 30.7 of this Schedule 2, right includes any power, privilege, remedy, or
proprigtary or security interast.

Linless otherwise expressly stated in this Contract, a person who is nol a party to this
Contract shall have no right 1o enforce any terms of it which confer a benefit on such
parson excepl that a Successor andfor @ Third Party may directly enforce any
indemnitias or other rights provided 1o it under this Contract. No such person shall be
entitled to object to or be required to consent o any amendment o the provisions of
this Conftract,

This Contract, any vanation in writing signed by an authorised reprasentative of each
Party and any document refarred to (explicitly or by implication) in this Conlract or any
varation to this Contract, contain the entire understanding between the Supplier and
the Authority relating 1o the supply of the Goods and the provision of the Services to
the exclusion of all previous agreements, confirmations and understandings and there
are no promises, lerms, conditions or obligations whether oral or writtén, express or
implied other than those contained or referred to in this Contract. Mothing in this
Contract seeks to exclude either Party's liability for Fraud. Any tender conditions and/or
disclaimers set out in the Authority’s procureament documentation leading o the awanrd
of this Contract shall form part of this Contract.

This Contract, and any Dispute or claim arising out of or in connection with it or its
subject matter (including any non-contractual claims), shall be govermed by, and
construed in accordanca with, the laws of England and Wales.

The Parties irmevocably agrea that the courts of England and Wales shall have
exclusive jurisdiction to settle any Dispute or claim that arises out of or in connection
with this Contract or its subject matter.

All written and oral communications and all written material referrad o under this
Confract shall be in English,

This Contract may be executed in any number of counterparts (including by electronic
transmission), each of which when executed shall constitute an original but all
counterpars together shall constitute one and the same instrument,

Execution of this Contract may be carried out in accordance with the Electronic
Identification and Trust Services for Eleclronic Transactions Regulations 2016 (Sl

2016/696) and the Elecironic Communications Acl 2000. In the event each Parly
agrees fo sign this Contract by electronic signature (whatever form the electronic
signature takes) it is confirmed that this method of signature is as conclusive of each
Party’s intention to be bound by this Contract as if signed by each Party's manuscript

& and Condibens Tae tha Supaly of Geeads and he Provigion of Sesvicas (Conli Wsn)
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signature. In such situation, this Contract shall be formed on the date on which both
Parties have electronically signed the Contract as recorded in the Authority’s electronic
contract management system.

HHS Tarmms and Condiions or tha Supply of Goods and Uh Provigmn ol Serv oo | Conlirad Versan)
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1.1

Confidentiality

Schedule 3

Information and Data Provisions

In respect of any Confidential Information it may receive directly or indirectly from the
other Party ("Discloser”) and subject always to the remainder of Clause 1 of this
Schedule 3, each Party ("Reciplent”) undertakes 0 keep secret and strictly confidential
and shali not disclose any such Confidential Information to any third party without the
Discloser's prior writien consent provided that:

1.1.1

1.1.2

1.2

g
1.58:1

the Recipient shall not be prevented from using any general knowledge,
experience or skills which were in its possession prior to the Commencement

Date;

the provisions of Clause 1 of this Schedule 3 shall not apply to any
Confidential Information;

i)

(i}

{iii)

{iv)

{v)

which is in or enters the public domain other than by breach of this
Contract or other act or omissions of the Recipient;

which is obtained from a third party who is lawfully authorised to
disclose such information without any obligation of confidentiality;

which is authorised for disclosure by the prior written consent of the
Discioser,

which the Recipient can demonstrate was in its possession without
any obligation of confidentiality prior to receipt of the Confidential
Information from the Discloser, or

which the Recipient is required to disclose purely to the extent to
comply with the requirements of any relevant stock exchange.

Mothing in Clause 1 of this Schedule 3 shall pravent the Recipient from
disclosing Confidential Information where it is required to do so by judicial,
administrative, governmental or reguiztory process in connection with any
action, suit, proceedings or claim or otherwise by applicable Law, including the
Freedom of Information Act 2000 CFOIAT), Codes of Praclice on Access o
Govemmaent Information, on the Discharge of Public Authorities’ Functions or
an the Management of Records {"Codes of Practice™) or the Environmental
Information Regulaticns 2004 "Envirenmental Regulations”™).

The Authority may disclose the Suppliers Confidential Information:

on a confidential basis, o any Contracting Authority (the Parlies agree that
all Contracting Authorities receiving such Confidential Information shall be
entitled to further disclose the Confidential information to other Contracting
Authorties on the basis that the information is confidential and is not to be
dizclosed to a third party which is not part of any Contracting Authority);
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1.3.2

1.3.3

1.3.4

1.3.5

1.3.6

on a confidential basis, to any consuliant, contractor or other parson engaged
by the Authority and/or the Contracting Authority receiving such information,

to any relevant party for the purpose of the examination and certification of
the Authority's accounts,

to any relevant party for any examination pursuant to section 6(1) of the
Mational Audit Act 1983 of the economy, efficiency and effectiveness with
which the Authority has used its resources;

to Parliament and Pariamentary Committees or if required by any
Farliamentary reporting requirements; or

on a confidential basis 1o a proposed successor body in connection with any
proposed or actual, assignment, novation or other disposal of rights,
obligations, liabilities or property in connection with this Contract;

and for the purposes of this Contract, references to disclosure "on a confidential basis™
shall mean the Authority making clear the confidential nature of such information and
that it must not be further disclosed except in accordance with Law or this Clause 1.3
of this Schedule 3.

1.4

1:h

1.6
1.681

1.6.2

The Supplier may only disclose the Authorty's Confidential Information, and
any other information provided to the Supplier by the Authority in relation fo this
Contract, to the Suppliers Staff or professional advisors who are directly
involved in the performance of or advising on the Supplier's obligations under
this Contract, The Supplier shall ensure that such Staff or professional advisors
are aware of and shall comply with the obligations in Clause 1 of this Schedule
3 as to confidentiality and that all information, including Confidential
Information, 5 held securely, prolected against unauthonsad use or loss and,
at the Authority’s written discretion, destroyed securely or returmed to the
Authority when it is no lenger required, The Supplier shall not, and shall ensure
that the Staff do not, use any of the Authority's Confidential Information
received otherwise than for the purposes of performing the Supplier's
obligations in this Contract.

For the avoidance of doubt, save as required by Law or as otherwize set out in
this Schedule 3, the Supplier shall not, without the prior written consent of the
Authority (such consent not to be unreasonably withheld or delayed), announce
that it has entered into this Contract andior that it has been appoinied as a
Suppher to the Authority and’or make any other announcements about this
Contract.

Clause 1 of this Schedule 3 shall remain in foroe:

without limit in time in respect of Confidential Information which comprises
Fersonal Data or which relates to national secunty; and

for all other Confidential Information for a period of three (1) years after the
expiry or earlier termination of this Contract unbess otherwise agreed in
writing by the Parties,
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2.2

2.3

2.4

Data protection

The Parties acknowledge their respective duties under Data Protection Legislation and
shall give each other all reasonable assistance as appropriate or necessary to enable
each other to comply with those duties. For the avoidance of doubt, the Supplier shall
take reasonable steps to ensure it is familiar with the Data Protection Legislation and
any obligations it may have under such Data Protection Legislation and shall comply
with such obligations.

Where the Supplier is Processing Personal Data under or in connection with this
Confract, the Parties shall comply with thie Data Protection Protocol.

The Supplier and the Authority shall ensure that Personal Data is safeguarded at all
times in accordance with the Law, and this obligation will include (if transferred
electronically) only transferring Personal Data (a) if essential, having regard to the
purpose for which the transfer is conducted; and (b) that is encrypted in accordance
with any intemational data encryption standards for healthcare, and as otherwize
required by those standards applicable lo the Authority under any Law and Guidance
(this includes, data transferred over wireless or wired networks, held on laptops, CDs,
memory sticks and fapes).

Where, as a requirement of this Confract, the Supplier is Processing Personal Data
redaling to patients and/or service users as par of the Services, the Supplier shall:

2.4.1 complete and publish an annual information govermance assessment using

the NHS information govemance (oolkit;

2.4.2 achieve a minimum level 2 performance against all reguirements in the

relevant NHS information governance toolkit;

2.4.3 nominate an information govemance lead able to communicate with the

Suppliers board of directors or equivalent govemance body, who will be
responsible for information governance and from whom the Supplier's board
of directors or eguivalent govemance body will receive regular reports on
information govermnance matters including, but not limited to, details of all
incidents of data loss and breach of confidence,

2.4.4 report all incidents of data loss and breach of confidence in accordance with

Department of Health and/or the MHS England andfor Health and Social Care
Information Centre guidelines;

2.4.5 put in place and maintain policies thal describe individual personal

responsibilities for handling Personal Data and apply those policies
vigorously;

246 put in place and maintain a policy that supports its abligations under tha NHS

Care Records Guarantee (being the rules which govern information held in
the NHS Care Records Service, which is the electronic patient/service user
record management service providing authorised healthcare professionals
access to a patient’s integrated electronic care record),
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247 put in place and maintain agreed prodocols for the lawiful sharing of Personal
Data with other NHS organisations and (as appropriate) with non-NHS
organisations in circumstances in which sharing of that data is required under
this Contract,

248 where appropriate, have a system in place and a policy for the recording of
any telephone calls in relation to the Services, including the retention and
disposal of thosa recordings;

249 at all timas comply with any information governanca reguirements andfor
processes as may be set out in the Specification; and

2.4.10 comply with any new and/or updated requirements, Guidance andlor Policies
nofified to the Supplier by the Authority from time o time (aclting reasonably)
relating to the Processing andfor protection of Personal Data.

Where any Personal Data is Processed by any Sub-contractor of the Supplier in
connection with this Contract, the Supplier shall procure that such Sub-contractor shall
comply with the relevant obligations set out in Clause 2 of this Schedule 3, as if such
Sub-contracior were the Supplier.

The Supplier shall indemnify and keep the Authority indemnified against, any loss,
damages. costs, expenses (including without limitation legal costs and expenses),
claims or proceedings whatsoever or howsoever arising from the Suppliers unlawful
or unauthonsed Processing. destruction and/or damage to Perscnal Data in connection
with this Contract.

Freedom of Information and Transparency

The Parties acknowledge the duties of Contracting Authorities under the FOIA, Codes
of Practice and Environmental Regulations and shall give each other all reasonable
assistance as appropriate or necessary to enable compliance with those duties.

The Supplier shall assist and cooperate with the Authority to enable it 1o comply with
s disciosure obligations under the FOIA, Codes of Praclice and Environmental
Regulations. The Supplier agrees:

3.2:1 that this Contract and any recorded information held by the Supplier on the
Authority's behall for the purposes of this Contract are subject to the
obligations and commitments of the Authority under the FOIA, Codes of
Practice and Environmental Regulations;

322 that the decision on whather any exempflion to the general obligations of
public access to informalion applies 1o any request for information received
under the FOIA, Codes of Practice and Environmental Regulations is a
decision solely for the Authority;

323 that where the Supplier receives a request for information under the FOIA,
Codes of Practice and Environmental Regulations and the Supplier itself is
subject to the FOIA, Codes of Practice and Environmental Regulations it will
lkaise with the Authority as to the contents of any response before a response
to & request is issued and will promptly (and in any event within two (2)



3.3

34

35

3.6

L 83

Business Days) provide a copy of the request and any response 1o the
Authority;

3.2.4 that where the Supplier receives a request for information under the FOIA,

Codes of Practice and Envirenmental Regulations and the Supplier is not
itself subjact to the FOIA, Codes of Practice and Environmental Regulations.
it will mot respond to that request {unless directed to do so by the Authority)
and will pramptly {and in any event within two (2) Business Days) transfer the
raquest to the Authority;

3.2.9 thal the Authority, acting in accordance with the Codes of Practice issued

and revised from lime to time under both section 45 of FOIA, and regulation
16 of the Environmental Regulations, may disclose information conceming
the Supplier and this Contract; and

3.26 to assist the Authority in responding to a reques! for information, by

processing information or environmental information (as the same are
defined in FOIA and the Envirenmental Regulations) In accordance with a
records management system thal complies with all applicable records
management recommendations and codes of conduct issued under section
46 of FOIA, and providing copies of all infermation requested by the Authority
within five {5) Business Days of that request and without charge.

The Parties acknowledge that, except for any information which is exempt from
disclosure in accordance with the provisions of the FOIA, Codes of Praclice and
Environmental Regulations, the content of this Contract is not Confidential Information.

Notwithstanding any other term of this Contract, the Supplier consents o the
publication of this Contract in its entirety (including variations), subject only to the
redaction of information that is exempt from disclosure in accordance with the
pravisions of the FOIA, Codes of Practice and Environmental Regulations.

In preparing a copy of this Contract for publication under Clause 3.4 of this Schedule
3, the Authority may consult with the Supplier to inform decision making regarding any
redactions but the final decision in relation 1o the redaction of information will be at the
Authorty's absolute discretion.

The Supplier shall assist and cooperate with the Authority to enable the Authority to
publish this Contract.

Where any information is held by any Sub-contractor of the Supplier in connechion with
this Contract, the Supplier shall procura that such Sub-contractor shall comply with the
relevant obligations set oul in Clause 3 of this Schedule 3, as if such Sub-contractor
were the Supplier.

Information Security

Without limitation to any other information governance requirements set out in this
Schedule 3, the Supplier shall:

67



4.2

4.3

4.1.1 nolify the Authority forthwith of any information security breaches or near
migses (including without limitation any potential or actual breaches of
confidentiality or actual Information security breaches) in line with the
Authority's information governance Policies; and

412 fully cooperate with any audits or investigations relating to information
security and any privacy impact assessments undertaken by the Authority
and shall provide full information as may be reasonably requested by the
Authorily in relation o such audils, Investigations and assessmenis.

Where required in accordance with the Specification, the Supplier will ensure that it
puts in place and maintains an inforrmation security management pian appropriate o
this Contract, the type of Services being provided and the obligations placed on the
Supplier. The Supplier shall ensure that such plan is consistent with any relevant
Policies, Guidance, Good Industry Practice and with any relevant quality standards as
may be sat out in the Key Provisions andfor the Specification.

Where required in accordance with the Specification, the Supplier shall oblain and
maintain certification under the HM Government Cyber Essentials Scheme at the level
sel aut in the Specification.



Annex A (the Data Protection Protocol)

Table A — Processing, Personal Data and Data Subjects

[ Identity of tha Controller and [N/A
Processor

Subject matter of the NIA
Processing

Duration of the Processing [N/A

Nature and purposes of the [N/A
Processing

Type of Personal Data MIA

NHS Terims and Canditians for the Pravision of Senvices (Conlract Version) (January 2018)
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Categories of Data Subject [N/A

Plan for retun and A
destruction of the data once
the Processing is complete
UMLESS requirement
under umon or mermer
state [aw lo preserve that
tvpe of data data

Data Protection Officar rnlm

M Terms angd Conditions foe e Fravizion of Sereices (Cantract Versian) (Janeary 25185
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Definitions

The definitions and interpretative provisions at Schedule 4 (Definitions and
Interpretations) of the Contract shall also apply to this Protocol. Additionally, in this
Protocol the following words shall have the following meanings unless the contet
requires otherwise:

“Data Loss Event"”
means any event that results, or may

result, in unauthorised access o
Parsanal Data held by the Supplier under

| this Contract, andlor actual or potential
loss andlor destruction of Personal Data
in breach of this Contract, including any
Personal Data Breach;

“Data Protection Impact Assessment”
means an assessment by the Controller

 of the impact of the envisaged
Processing on the protection of Personal
Data;

‘Data Protection Officer” and "Data | shall have the sama meanings as set out
Subject’ in the UK GDPR;

"Data Subject Access Request”
means a request made by, or on behalf

| of, a Data Subject in accordance with
righis granted pursuant to the Data
Protection Legislation to access their
Parsonal Data.

‘Personal Data Breach™
| shall have the sama meaning as set oul
in the UK GDPR;

“Protective Measures"

means appropriata lechnical and

| organisational measures which may
include: pseudonymising and encrypling
Personal Data, ensuring confidentiality,
integnty, availability and resilience of

| systems and services, ensuring that

| availability of and access to Personal
Data can be restored in a timely manner
after an incident, and regulary assessing

| and evaluating the
effectiveness of such measures adopted

by it;




| means this Data Protection Protocol;
“Protocol” or “Data Protection
Protocol”

“Sub-processor”
means any third party appointed to

| Process Personal Data on behalf of the
| Supplier related to this Contract.
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1.2

1.3

14

DATA PROTECTION

The Parlies acknowledge that for the purposes of the Data Protection Legislation, the
Authority is the Controller and the Supplier is the Processor. The only Processing that
the Supplier iz authorised to do is listed in Table A of this Protocol by the Authority and
may not be determined by the Supplier.

The Supplier shall notify the Authority immediately if it considers that any of the
Authority's instructions infringe the Data Protection Lagisiation.

The Supplier shall provide all reascnable assistance (o the Authonty in the preparation
of any Data Protection Impact Assessment prior o commencing any Processing. Such
assistance may, at the discretion of the Authority, include:

131 a syslematic description of the envisaged Processing operations and the
purpose of the Processing;

1.3.2 an assessment of the necessity and proportionality of the Processing
operations in relation to the Services;

133 an assessment of the risks to the rights and freedoms of Data Subjects,
and

1.3.4 the measures envisaged to address the risks, including safeguards,
security measures and mechanisms to ensure the protection of Personal
Data.

The Supplier shall, in relation to any Personal Data Processad in connection with its
obligations under this Contract:

1.4.1 process that Personal Data only in accordance with Table A of this Protocol,
unless the Supplier is required to do otherwise by Law. If it is 50 required,
the Supplier shall promptly nofify the Authorty before Processing the
Personal Data unless prohibited by Law;

1.4.2 ensure that it has in place Protective Measuras, which have been reviewed
and approved by the Authority as appropriate to protect against a Data Loss
Event, which the Authority may reasonably reject (bul failure to reject shall
not amount to approval by the Authority of the adequacy of the Protective
Measuras), having taken account of the:

(i} nature of the dala to be protected,
{ii} harm that might result from a Data Loss Event;
(i} state of technological development; and
v} cost of implementing any measures;
1.4.3 ensure that :
{1 the Supplier Personnel do not Process Personal Data except in

accordance with this Contract (and in particular Table A of this
Praotocol);



1.5

{ii) it takes all reazonable steps to ensure the reliability and integrity of
any Supplier Parsonnel who have access to the Personal Data and
ensure that they:

() are aware of and comply with the Supplier's duties under this
Protocol,

(B are subject to appropriate confidentiality undertakings with
the Supplier or any Sub-processor;

(C)  are informed of the confidential nature of the Personal Data
and do not publish, disclose or divulge any of the Personal
Data to any third party unless directed in writing to do so by
the Authority or as otherwvise permitted by this Contract; and

(D)  have undergone adequate training in the use, care,
protection and handling of Personal Data;

1.4.4 not transfer Personal Data outside of the EU unless the prior written
consant of the Authority has been obtained and the following conditions are
fulfilled:

{i) the Authority or the Supplier has provided appropriate safeguards
in relation to the transfer (whether in accordance with Aricle 46 of
the UK GDPR or Article 37 of the Law Enforcement Direclive
(Directive (EU) 2016/680)) as determined by the Authority,

(i) the Data Subject has enforceable rights and effective legal
remedies;

{ifi} the Supplier complies with its obligations under the Data Protection
Legislation by providing an adequate level of protection to any
Personal Data that is transfermed (or, if it is not so bound, uses its
best endeavours to assist the Authority in meeting its obligations);
and

fiv) the Supplier complies with any reasonable instructions notified to it
in advance by the Authority with respect to the Processing of the
Personal Data;

14.5 at the written direction of the Authority, delete or return Personal Data (and
any copies of it) to the Authority on termination or expiry of the Contract
unless the Supplier is required by Law to retain the Personal Data.

Subject to Clause 1.6 of this Protocol, the Supplier shall notify the Authority
immediately if it;

1.51 receives a Data Subject Access Request (or purported Data Subject
Access Request);

1.52 receives a requast to rectify, block or erase any Parsonal Data;

1.5.3 receives any other request, complaint or communication relating to either
Party's obligations under the Data Protection Legislation;



1.8

154

1.5.5

1.56
1.6

VoF

1.7.1

7.2

V.73

1.7.4

.79

receives any communication from the Information Commissioner or any
other regulatory authority in connection with Personal Data Processed
under this Contract;

receivas a request from any third party for disclosure of Personal Data
where compliance with such request is required or purported o be required
by Law; or

becomes aware of a Data Loss Event.

The Supplier's obligation to notify under Clause 1.5 of this Protocol shall include
the provision of further information to the Authority in phases, as details become
available.

Taking into account the nature of the Processing, the Supplier shall provide the
Authority with full assistance in relation to either Party's obligations under Data
Frotection Legisiation and any complaint, communication or request made
under Clause 1.5 of this Protocol (and insofar as possible within the timescales
reascnably required by the Authonty) including by promplly providing:

the Authority with full details and copies of the complaint, communication or
requesk;

such assistance as is reasonably requested by the Authority to enable the
Authority to comply with a Data Subject Access Request within the relevant
timescales set out in the Data Protection Legislation;

the Authaority, at its request, with any Personal Data it holds in relation to a
Data Subject;

assistance as requested by the Authority following any Data Loss Event;

assistance as requested by the Authority with respect to any request from
the Information Commissioner's Office, or any consultation by the Authority
with the Information Commissioner's Office.

The Supplier shall maintain complete and accurate records and information to
demonsirate its compliance with this Protocol. This requirement does not apply where
the Supplier employs fewer than 250 staff, unless:

1.8.1
182

183

e

1.10

the Autharity determines that the Processing is not occasional;

the Autharity determines the Processing includes special categories of data
as raferred to in Article 9(1) of the UK GDPR or Personal Data relating to

criminal convictions and offences referred 1o in Article 10 of the UK GDPR;
and

the Authority determines that the Processing is likely to result in a rigk to
the rights and freedoms of Data Subjects.

The Supplier shall allow for audits of its Processing activity by the Authority or
the Authority's designated auditor.

Each Party shall designate a Data Protection Officer if required by the Data
Protection Legislation.
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a1

A1

1.3

1.4

A2

A3

A4

A5

16

AT

Before allowing any Sub-processor to Process any Personal Data related to
this Contract, the Supplier must:

notify the Authority in writing of the intended Sub-processor and
Processing;

obtain the written consent of the Authority;

enter into a written agreement with the Sub-processor which give effect to
the terms set oul in this Protocol such that they apply to the Sub-processor;
and

provide the Authority with such information regarding the Sub-processor as
the Autharity may reasonably require,

The Supplier shall remain fully liable for all acts or omissions of any Sub-
processor.

The Authority may, at any time on not less than 30 Business Days' notice,
revise this Protocol by replacing it with any applicable controller to processor
standard clauses or similar terms forming part of an applicable certification
scheme (which shall apply when incorporated by attachment to this Contract).

The Paries agree to take account of any guidance issued by the Information
Commissioner's Office. The Authority may on not less than 30 Business Days'
notice to the Supplier amend this Protocol to ensure that it complies with any
guidance issued by the Information Commissioner's Offica.

The Supplier shall comply with any further instructions with respect fo
Processing issued by the Authornity by wntten notice. Any such further written
instructions shall be deemed to be incorporated infto Table A above from the
date at which such notice is treated as having been received by the Suppler in
accordance with Clause 272 of Schedule 2 of the Conftract.

The Supplier shall, at all times during and after the expiry of the Contract,
indemnify the Authorty and keep the Authority indemnified against all losses,
damages, costs or expenses and other liabilities (including legal fees) incurred
by, awarded against or agreed to be paid by the Authorty arising from any
breach of the Supplier's obligations under this Clause 1 (Data Protection) of
this Protocol.

Subject to Clauses 1.13, 1,14, and 1.15 of this Protocol, any change or other
variation to this Protocol shall only be binding once it has been agreed in wriling
and signed by an authorised representative of both Parties.



Schedule 4

Definitions and Interpretations

1 Definitions
1.1 In this Coniract the following words shall have the following meanings unless the
contexl requires otherwise:
;ht:tuai Etanwtef means the date the Supplier actually commences delivery of all
STRTIGONNE. of the Services;
“Actual SUPEW of means the date the Supplier actually commences supply of the
Goods Date Goods:
"Actuary” means a Fellow of the Institute and Faculty of Actuaries;
““Authority” | means the authority named on the form of Contract on the first
page.
“Authority means the writlen confirmation provided (or deemed to be

Confirmation” provided) by the Authority that the Goods appear to have bean
correctly supplied, installed and commissioned ready for use;

"i'iﬁmﬁy";ﬁuﬁt_uﬁ; | means the Government Actuaries ﬁepaﬁn!:

“Authority Data"” means the data, text, drawings, diagrams, images or sounds
{together with any database made up of any of these) which are
embodied in any electronic, magnetic, optical or langible media,
including any Authority's Confidential Information, and which:

i} are supplied 1o the Supplier by or on behalf of the
Authority; or
ii) the Supplier is required to generate, process, store or
transmit pursuant to this Contract; or
ii} any Personal Cata for which the Authority is the

Controller;

“Authority's means the Authority's further obligations, if any, referred to in

Obligations™ the Key Provisions;

“Breach Notice™ means a written notice of breach given by one Party to the other,
notifying the Party receiving the notice of its breach of this
Contract:

“Broadly Comparable” | ... certified by an Actuary as satisfying the condition that
there are no identifiable Eligible Employees who would overall
suffer material detrimeant in terms of their future accrual of
Pension Banefits under the scheme comparad with the NHS
Pension Scheme assessed in accordance with Annex A of Fair
Deal for Staff Pensions,
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“Business Continuity
Event”

means any event or issue that could impact on the operations of
the Supplier and its ability to supply the Goods andior provide the
Senvices including an influenza pandemic and any Force
Majeure Event;

“Business Continuity
Plan"

means the Supplier's business continuity plan which includes ils
plans for continuity of the supply of the Goods and the provision of
the Services during a Business Continuity Event;

“Business Day"

means any day other than Saturday, Sunday, Christmas Day,

Good Friday or a statutory bank holiday in England and Wales;

i the Cabinet Office Statement of Practice — Staff Transfers in the

Statement Public Sector 2000 (as revised 2013) as may be amended or
replacad;

"Change’t.i:nnh'ﬂl means the change control process, refermed to in the Key

Process Provisions and in accordance with Anniex B of Schedule 6,

“Codes of Practice”

shall have the meaning given to the term in Clause 1.2 of Schedule
3

“Commencement
ﬂ‘ﬂtﬂ"'

means the date of this Contract:

“Commaearcial

means the document sat out at Schedule 6

Schedule”

“Confidential means information, data and material of any nature, which either

Information™ Party may receive or obtain in connection with the conclusion
andfor operation of the Confract including any procuremeant
process which is:

{a)  Personal Data including without limitation which relates
1o any patient or other service user or hiz or her treatment
or clinical or care history;

{b) designated as confidentlal by either parly or that ought
reasonably to be considered as confidential (however it
is conveyed or on whatever media it is stored); andfor

{c) Policies and such other documents which the Supplier
may oblain or have access to through the Authorty's
intranet;

“Gontract™ means the form of contract at the front of this document and ali
schedules atiached to the form of confract;
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“Consigned Goods”

means Goods deliverad by the Supplier in response to a
Consignment Request prior to their use by the Authority;

“Consignment

the Authority's request for Goods o be delivered on a

Requast” consignment basis;

“Contracting means any contracting authority as defined in regulation 3 of

Authority™ the Public Contracts Regulations 2015 (S 2015/102) (as
amended), ather than the Authority;

“Contract Manager” means for the Authority and for the Supplier the individuals
specified in the Key Provisions or such other person notified by
a Parly 1o the other Party from lime (o lime in acoordance with
Clause 8.1 of Schedula Z;

“Contract Price means the price exclusive of VAT that is payvable to the Supplier
by the Authority under the Contract for the full and proper
performance by the Supplier of its obligations under the
Contract, as set out in Schedute &;

“Controller shall have the same meaning as set out in the UK GDPR;

“Conviclions" means, other than in relation 1o minor road traffic offences, any

previous or pending prosecutions, convictions, cautions and
binding-over orders (including any spent convictions as
contemplated by saction 1(1} of the Rehabilitation of Offenders
Act 1974 or any replacement or amendment to that Act);

“Cost Increase”

shall have the meaning given to the term in Clause 1.1.5 of Part
D of Schedula T;

“Cost Saving" shafl have the meaning given to the term in Clause 1.1.7 of Part
D of Schedule 7;
“Cybaer Security means:
i
REsuNumenty a) compliance with the DSP Toolkit or any replacement of
the same;
b) any other cyber security requirements relating to the
Services notified to the Supplier by the Customer from time to
tirme;
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“Data Protection
Legislation™

means (i) the UK GDPR, the LED and any applicable national
Laws implementing them as amended from time to time and any
data protection laws substantially amending, relacing or
supersading the GDPR following the United Kingdom's exit from
the European Union, or, and to the extend applicable, the data
protection or privacy laws of any country, (it} the DPA 2018 (iii)
all applicable Law concerning privacy, confidentiality or the
Processing of Personal Data including, but not limited to, the
Human Rights Act 1998, the Health and Social Care (Safety and
Quality) Act 2015, the duty of confidentiality and the Privacy and
Electronic Communications (EC Directive) Regulations 2003;;

“Data Protection
Protocel”

means any document of that name as provided to the Supplier
by the Authority (as amended from time to time in accordance
with its terms), which shall include, without limitation, any such

document appended to Schedule 3 (Information and Data
Pravisions) of this Contract:

“Defective Goods”

has the meaning under Clause 3.6 of Schedule 2;

“Direction Letter”

means an NHS Pensions Direction letter issued by the
Secretary of State in exercise of the powers conferred by
section 7 of the Superannuation (Miscellaneous Provisions) Act
1867 and issued o the Supplier or a Sub-contractor of the
Supplier (as appropriate) relating to the terms of paricipation of
the Supplier or Sub-contractor in the NHS Pansion Scheme in
respect of tha Eligible Employees;

““Dispute(s)”

means any dispute, difference or question of interpretation or
construction arising out of or in conneclion with this Contract,
including any dispute, difference or guestion of interpretation
relating to the Goods andior Services, any matters of contractual
construction and interpretation relating to the Confract, or any
matter where this Confract directs the Parties to resolve an issue
by reference 1o the Dispute Resclution Procedure;

“Dispute Notice"

means a written notice served by one Party to the other stating
that the Party serving the notice believes there is a Dispute;

“Dispute Resolution
Procedure”

means the process for resolving Disputes as set out in Clause
22 of Schedule 2 or, where Clause 30 of Schedule 1 of the
Contract applies, the process for resolving Disputes as set out
in Schedule 10. For the avoidance of doubt, the Dispute
Resolution Procedure is subject to Clause 29.2.3 of Schadule 2;
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“DOTAS"

means the Disclasure of Tax Avoidance Schemes rules which
require a promaoter of tax schemsas 1o tell HM Revenue and
Customs of any specified notifiable arrangements or proposals
and to provide prescrbed information on those arrangements or
proposals within set time limits as contained in Part 7 of the
Finance Act 2004 and in secondary legislation made under
vires contained in Part 7 of the Finance Act 2004 and as
extended to National Insurance Contributions by the National
Insurance Confributions {Application of Part 7 of the Finance
Act 2004) Regulations 2012, 51 201211868 made under 5. 1324
Social Security Administration Act 1992;

“DSP Toolkit"

means the data security and protection oolkit, an onling
selfassessmant tool that allows organisations to measure their
performance against the Mational Data Guardian’s 10 data
secunty standards and supports key reguirements of the UK
GDPR, which can be accessed from

by the Authority or the Department of Heafth and Social Care

fram time to ime;

“Electronic Trading
System(s)”

means such electronic data imterchange system andior world
wide web application andior other application with such
message standards and protocols as the Authority may specify
from time to time:

“Eligible Employeas”

means each of the Transferred Staff who immediately before
the Employee Transfer Date was a member of, or was entitled
to become a member of, or but for their compulsory transfar of
employment would have been entitled to become a member of,
aither the NHS Pension Scheme or a Broadly Comparable
zcheme as a result of their employment or former employment
with an NHS Body (or other employer which pardicipates
automatically in the NHS Pension Schemea) and baing
continuously engaged for more than 50% of their employed
time with the Authonty (in the case of Transferring Employees)
of a Third Party (in the case of Third Parly Employeas) in the
delivery of services the same as or similar to the Services. For
the avoidance of doubt a member of Staff who is or is entilled
fo become a mamber of the NHS Pension Scheme as a result
of being engaged in the Services and being covered by an
“open” Direction Letter or othar NHS Pension Scheme “accass”
facility but who has never been employed directly by an NHS
Body (or other body which participates automatically in the
NH3 Pension Scheme) is not an Eligible Employee entitled to
Fair Deal for Staff Pensions protection under Part D of
Schedule 7;
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“Employee Transfer
ﬂ'alﬂ"

means the Transferrad Staff's first day of employment with the
Supplier (or its Sub-contractor);

"Empl":"'":'lﬂm means all claims, demands, aclions, proceedings, damages,

Liabilities compensation, tribunal awards, fines, costs (including but not
limited lo reazonable legal costs), expanses and ail other
liabilities whalsoever;

mvimnmental shall have the meaning given to the term in Clause 12 of

Regulations Schedule 3

“MEROCU ST the NHS &P 5 ilable via:

Guidance" means the eProcurement Strategy available via:
togather with any further Guidance issued by the Deparimant of
Health in connection with it;

“Equality Legislation” | means any and all legislation, applicable guidance and

statutory codes of practice relating to equality, diversity,
nondiscrimination and human rights as may be in force in
England and Wales from time to time including, but not imited
to, the Equality Act 2010, the Part-time Workers (Fravention of
Less

Favourable Treatment) Regulations 2000 and the Fixed-term
Employees (Prevention of Less Favourable Treatment)

Regulations 2002 (51 2002/2034) and the Human Rights Act
1998;

“Exit Requirements"”

means the Authorty's exit requirements, as set out in the
Specification andior otherwise as part of this Contract, which the
Supplier must comply with during the Term and/or in relation to
any expiry or early termination of this Contract;

“Fair Deal for Staff
Pensions”

means guidance issued by HM Treasury entitled “Fair Deal for
staff pensions: staff transfer from central govemment” issued
in Ociober 2013 (as amended, suppiemented or replaced);

-nFmAH

shatl have the meaning given to the term in Clause 1.2 of Schedule
K. 1
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“Force Majeure Event”

means any event beyond the reasonable control of the Party in

question o include, without limitation:

{a) war including civil war (whether declared or undeciarad),
riot, civil commotion or amed conflict materially affecting
gither Party's ability to perform its obligations under this
Contract;

(b} acits of terronsm;
{c) flood, storm or other natural disasters;
{d) fire:

{e) unavailability of public utilities and/or access to transport
networks to the extent no diligent supplier could
reasonably have planned for such unavailability as part
of 15 business conlinuity planning;

() government requisition or impoundment {o the exient
such requisition or impoundment does not result from
any failure by the Supplier to comply with any relevant
regulations, laws or procadures (including such laws or
regulations relating lo the payment of any duties or
taxes) and subject to the Supplier having used all
reasonable legal means o resist such requisition or
impoundment;

gl compliance with any local law or govemmental order,
rule, requlation or direction applicable outside of England
and Wales thal could not have been reasonably
foreseen;

{h) industrial action which affects the ability of the Supplier
to supply the Goods andlor to provide the Semvices, but
which i& not confined to the workforce of the Supplier or
the workforce of any Sub-contractor of the Supplier; and

i a failure in the Supplier's andfor Authority's supply chain
1o the extent that such faiture is due o any event suffered
by a member of such supply chain, which would also

qualify as a Force Majeure Event in accordance with this
definition had it bean suffered by one of the Parties; but
axcluding, for the avoidance of doubt, (i) an epidemic or
pandemic and (i) the withdrawal of the United Kingdom from the
European Union and any related circumstances, events,
changes or requiremeants;

“Fraud"” means any offence under any law in respect of fraud in relation
to this Contract or defrauding or attempling to defraud or
conspiring to dafraud the govemment, parliament or any
Contracting Authority;
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“General Anti-Abuse
Rula"

means.
the legisiation in Parl 5 of the Finance Act 2013; and any
future legislation introduced into parliament to counteract tax

advantages arising from abusive amangements o avoid
national insurance contributions;

“Good Industry
Practice"

means the exercise of that degree of skill, diligence, prudence,
risk managemeant, quality managemeant and forasight which
would reasgnably and ordinarnly be expecied from a skilled and
experienced supplier andior service provider engaged in the
manufacture andlor supply of goods and/or the provision of
services similar to the Goods and Services under the same or
similar circumstances as those applicable to this Contract;
including in accordance with any codes of practice published by
relevant trade associations;

"Gﬂﬂdﬂ-"

P INTIT

means all goods, materials or itams that the Supplier is required
to supply to the Authority under this Contract (including, without
limitation, under Schadule 5 which sets out the requirements of
the Authority as issued o tenderers as parl of the procurement
process and the Supplier's response to these requirements);

means any applicable guidance, direction or determination and
any policies, advica or industry alerds which apply to the Goods
andlor Senvicas, to the extent that the same are published and
publicly available or the existence or contents of them hawve
been nolified o the Supplier by the Authartly andior have baen
published and/or notified to the Supplier by the Department of
Health, Manitor, MHES England, the Medicines and Healthcare
Products Regulatory Agency, the European Medicine Agency,
the European Commission, the Care Quality Commission
andlor any other regulator or competent body,

“Halifax Abuse
Principle”

means the principle explained in the CJEU Case C-255/02
Halifax and others;

“‘HM Government
Cyber Essentials
Scheme”

means the HM Government Cyber Essentials Schame as
further defined in the documents relating to this scheme
published at:

hitps:ffwww.gov. uk/govemment/publications/cyber-
assentialsscheme-overview,

“Implementation Plan™

means tha impiementation plan, if any, referred to in the Key
Provisions;




“Implementation
Requirements”

means the Authorty's implementation and mobilisation
requirements (if any), as may be set out in the Specification
andfor ‘otherwise as part of this Contract, which the Supplier
must comply with as part of implementing the Sarvices;

“Installation and
Commissioning
Services”

means the installation and commissioning services set out in
this Contract {including, without imitation, Schedule 5, which
sels out the requirements of the Authority as issued o
tenderers as par of the procurement process and the
Supplier's response to these requiremeants);

“Intellectual Property
Rights"

means all patents, copyright, design rights, registered designs,
trademarks, know-how, database rights, confidential formulae
and-any other intellectual property rights and the rights to apply
for patents and trademarks and registered designs;

“Interested Party”

means any organisation which has a legitimate interest in
providing services of the same or similar nature o the Services
in immediate or proximate succassion to the Supplier or any
Sub-contractor and who had confirmed such interest in writing
to the Autharity;

“Key Provisions”

means the key provisions set out in Schedule 1;

“KPI"

means the key performance indicators as sat out in Schedule
8,

J:L.ﬂw“

means any applicable legal requirements including, without

limitation,:

{a) any applicable statute or prociamation, delegated or
subordinate legislation, bye-law, order, regulation or
instrument as applicable in England and Wales;

{b) any applicable European Union obligation, directive,
requlation, decision, law or right (including any such
obligations, directives, regulations, decisions, laws or
rights that are incorporated into the law of England and
Wales or given effect in England and Wales by any
applicable statute, proclamation, delegated or
subordinate legislation, bye-law, order, ragulation or
instrument);
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“iLong Stop Date®
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(c) any enforceable community rght within the meaning of
saction 2{1) European Communities Act 1972

{d) any applicable judgment of a relevant court of law which
is a binding precedent in England and Wales;

{a) requirements set by any regulatory body as applicable in
England and Wales;

{fi)  any relevant code of practice as applicable in England
and Wales; and

{aq) any relavant collective agreement andfor intemational
law provisions (to include, without fimitation, as refered
tain {a) to () above);

R —

means the date, if any, specified in the Key Provisions;

Jleasll

““Maintenance
Inventory”

all damage, loss, liabilities, claims, actions, costs, expenses
{including the cost of legal and/or professional services)
proceedings, demands and charges whether arising under
stalute, coniract or at common law;

R LT LR

‘means the maintenance inventory as referred 1o at Clause

4.1.1 of Schedule 8:

"Maintenance

means the maintenance semvices sat out in this Contract

Services” {including, without limitation, Schedule 5, which sets out the
requirements of the Authority as issued to lenderers as par of
the procurement process and the Supplier's response to these
requirements);

“Measures” medns any measures proposed by the Supplier or any

Subcontractor within the meaning of regulation 13(2)(d) of
TUPE;

“Madiation Notice”

has the meaning given under Clause 22.5.1 of Schedule 2;

“Minimum Quantity”

“NHS"

has the meaning given under Clause 31.7 of Schedule 1;

“means the National Health Service;

“NHS Eﬂdf'

has the meaning given to it in saction 275 of the National
Health Service Act 2006 as amended by section 138({2)c) of
Schedule 4 to the Health and Social Care Act 2012;

“HHS Pensions™

means NHS Pensions (being a division of the NHS Business
Services Authority) acting on behalf of the Secretary of State
as the administrators of the NHS Pension Scheme or such
other body as may from time to time be responsible for relevant
administrative functions of the NHS Pension Scheme, including
the Pensions Division of the NHS Business Services Authority;
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"MHS Pension

means the Mational Health Service Pension Scheme for England

Schema” and Wales, established pursuant to the Superannuation Act
1972 and governed by subsequent regulations under that Act
including the NHS Pension Scheme Regulations;

*NHS Pension Scheme | means any failure on the part of the Supplier or any

Arrears” Subcontracior to pay employer's contributions or deduct and

pay across employee’s contributions to the NHS Pension
acheme or meet any other financial obligations under the NHS
Pension

Scheme or any Diraction Letter in respect of the Eligible
Employees;

"MHS Pension Scheme
Regulations”

“Non-performed
Services"”

means, as appropriate, any or all of the National Health Service
Pension Scheme Regulations 1995 (S| 1995/300), the National
Health Service Pension Scheme Regulations 2008 (SI
2008/653) and any subsequent regulations made in respect of
the NHS Pension Scheme, each as amended from time to time;

| has the meaning give under Clause 11.1 of Schedule 9;

“Oecasion of Tax Non-
Compliance”

IMHEE NS

(@) any tax retumn of the Supplier submitted to a Relevant Tax
Authority on or after 1 October 2012 is found on or after 1
Apnl 2013 to be incorrect as a result of:

{l} a Relavanl Tax Authority succassiully challenging
the

Supplier under the General Anti-Abuse Rule or the

Halifax Abuse Principle or under any tax rules or

legislation that have an effect equivalent or similar to the

General Anti-Abuse Rule or the Halifax Abuse Principle;

{ii} the failure of an avoidance scheme which the
Supplier
was involved in, and which was, or should have been,
notified to 8 Relevant Tax Authority under the DOTAS or
any equivalent or similar regime; and/or
{b) any tax returm of the Supplier submifted to a Relevant Tax
Authority on or after 1 October 2012 gives rise, on or after 1
Apnl 2013, to a criminal conviction in any jurisdiction for tax
related offences which is not spent at the Effective Date or
to a civil penalty for fraud or evasion;

".'-"F < iil )
Party means the Authority or the Supplier as appropriate and Parties
means both the Autharity and the Supplier;
MHS S L Ol I Sl ol L5 i Prontigioon of Seevicas (Conlmes Yaissn)
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“Paymant Date"

means twenty (20) Businass Days after tha last of the
conditions in Clause 1.7 of Part D of Schedule 7 has been
salisfied;

“Pension Benefits™

any benefits (including but not limited to pensions related
allowances and lump sums) relating to old age, invalidity or
survivor's benefits provided under an cccupational pension
scheme;

i L1]
Perzonal Data shall have the same meaning as set out in the GOPR;
“Policies” means the policies, rules and procedures of the Authority as
notified to the Supplier from time 1o time;
“Pre-Acquisition means any pre-acquisition questionnaire or documents with a

Questionnaira”

similar title or purpose issued by the Authority and completed by
the Supplier relevant o the Goods;

“Premature
Retirement Rights"

rights to which any Transferred Staff (had they remained in the
employment of an MHS Body or other employer which
paricipates automatically in the NHS Pension Scheme) would
have been or is entitled under the NHS Pension Scheme
Regulations, the NHS Compensation for Premature Retirement
Regulations 2002 (31 2002/1311), the NHS (Injury Banafits)
Regulations 1995 (51 1995/866) and section 45 of the General
Whitley Council conditions of service, or any other legislative or
contractual provision which replaces, amends, extends or
consolidates the same from time to time;

“Premises and

has the meaning given under Clause 4.1 of Schedule 2;

Locations™
“Process” shall have the same meaning as set out in the GDPR. Processing
and Processed shall be construed accordingly,
SRR shall have the same meaning as set out in the GOPR;
“Product Information” | o0 nc information conceming the Goods as may be reasonably
requested by the Authority and suppliad by the Supplier to the
Authority in accordance with Clause 20 of Schedule 2 for
inclusion in the Authority’s product calalogue from time to time;
“Purchase Order” means the purchase order required by the Authority's financial
systems, if a purchase order is referred to in the Key Provisions;
HHES Tarms and Condiions or tha Supply of Goods and ths Pronision of Senvioes JConlrest Varsan)
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"Purchase Order
MNumber"

means the Authority's unigue number relating to the supply of
the Services;

“Rejected Goods"”

has the meaning given under Clause 3.2 of Schedule Z;

"“Relevant Tax
Authority”

means HM Revenue and Customs, or, if applicable, a tax
authority in the junsdiction in which the Supplier is established;

“Remedial Proposal”

has the meaning given under Clause 15.3 of Schadula 2,

“Requirement to
Recall”

has the meaning given under 3.9 of Schedule 2;

“Returned Goods™

has the meaning given under Clause 31.8 of Schedule 1;

“Returns Motice”

has the meaning given under Clause 31.8 of Schedule 1;

“Sales Report”

has the meaning given under Clause 31.5 of Schedule 1;

“Services”

means the services set out in this Contract (including, without
limitation, Schedule 5 which sets out the requiremeants of the
Authority as issued o tenderers as pant of the procurement
process and the Supplier's response to these requirements),
which shall include, without limitation, any Installatien and
Commigsioning Services andlor any Maintenance Services In
respect of the Goods;

“Services
Commencemeaent Date”

means the date delivery of the Services shall commence as
specified in the Key Provisions. If no date is specified in the Key
Provisions this date shall be the Commencement Date;

"Services Information”

means information concerning the Services as may be
reasonably requested by the Authority and supplied by the
Supplier to the Authority in accordance with Clause 20 of
Schedule 2 for inclusion in the Authority's services catalogue
from lime: to time;

“Specification and

means the document set out in Schedule 5 as amended andlor

Tender Response updated in accordance with this Confract,
Document”
“Staff means all persons employed or engaged by the Suppher to
perform its obligations under this Contract including any
Subcontractors and person employed or engaged by such
Subcontractors;
“Step In Rights" means the step in rights, if any, referred to in the Key
Provisions;
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“Sub-contract”

means a confract between two or more suppliers, al any stage
of remotenass from the Supplier in a sub-contracting chain,
made wholly or substantially for the purpose of perfarming (or
contributing to the performance of) the whole or any pan of this
Contract;

“Sub-contractor” means a pary to a Sub-contract other than the Supplier;
Lﬂaul:::mquu-nt Transfer | 005 the point in time, if any, al which services which are

fundamentally the same as the Services (either in whole orin
par) are first provided by a Successor or the Authority, as
appropriate, giving nise to a relevant transfer under TUPE;

“Subsequent
Transferring
Employees”

means any employee, agent, consultant and/or contracior wha,
immediately prior to the Subsequent Transfer Date, is wholly or
mainly engaged in the performance of services fundamentally
the same as the Senvices (either in whole or in part) which are
to be undertaken by the Successor or Authority, as appropriate;

“Successor”

means any third party who provides services fundamentally the

same as the Services (either in whaole or in part) in immediate or
subsequent succession 1o the Suppler upon the expiry or
earlier termination of this Contract;

“Supplier”

means the supplier named on the form of Contract on the first
page,;

“Supplier Code of
Conduct”

means the code of that name published by the Govermnment
Commercial Function onginally dated September 2017, as may
be amended, restated, updated, re-issued or re-named from
time 1o tirme;

“Supplier Personnel”

means any employves, agent, consultant and/or contractor of the
Supplier or Sub-contractor who is either partially or fully
engaged in the performance of the Services;

“Supply of Goods means the date supply of the Goods shall commence as
Commencement Date"” | specified in the Key Provisions. If no date is spacified in tha Key
Provisions this date shall be the Commencement Date;
“Term” ‘means the term as set out in the Key Provisions;
“Termination Notice™ | aane o written notice of termination given by one Party to the
othar notifying the Party receiving the nolice of the intention of
the Parly giving the notice to terminate this Confract on a
specified date and setling oul the grounds for termination;
_'rfﬁfr;.‘_l’ﬁft_jr” ‘means any supplier of services fundamentally the same as the
Services (either in whole or in part) immediately before the
Transfer Date;
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“Third Party Body"

has the meaning given under Clause 8.5 of Schadule 2;

“Third Party
Employees”

means all those employees, if any, assigned by a Third Party to
the provision of a service that is fundamentally the same as the
Services immediately before the Transfer Date;

“Tranzfer Amount™

an amount paid in accordance with Clause 1.7 of Part D of
Schedule 7 and calculated in accordance with the assumptions,
principles and timing adjustment referred to in Clause 16 of
Part D of Schedule 7 in relation 1o those Eligible

Employees who have accrued defined benefit rights in the NHS
Pension Scheme or a Third Party's Broadly Comparable
scheme and elected to transfer them o the Supplier's Broadly
Comparable schame or the NHS Pansion Scheme under the
Transfer Option;

_;;‘fmnsférﬁuate“

means the Actual Services Commencement Date;

“Transfer Option”

an aption given to each Ehgible Employee with ither:

{a) accrued rights in the NHS Pension Scheme; or (b)
accrued rights in a Broadly Comparable scheme, as at the
Employes Transfer Date, to transfer those rights to the
Supplier's (or its Sub-contractor's) Broadly Comparable
scheme or back into the NHS Pension Scheme (as
appropriate), to be exercised by the Transfer Option Deadline,
to secure year-for-year day-for-day service credits in the
relevant scheme (or acluarial equivalent, where there are
benefit diferences between the two schemes);

 “Transfer Option
Deadline™

the first Business Day to fall at least three (3) months after the
notice detailing the Transfer Option has been sent 1o each

Eligibla Employee;

"Transferred Staff’

means those emplovees {including Transfering Employees and
any Third Party Employees) whose employment compulsorily
tranzfers o the Supplier or to a Sub-contractor by operation of
TUPE, the Cabinet Office Statement or for any other reasons,
as a result of the award of this Contract;

"'I'ransﬁi_fﬁng
Employeas”

means all those employees, if any, assigned by the Authority to
the provision of a service that is fundamentally the same as the
Senvices immediately before the Transfer Date;

"TUPE"™

means the Transfer of Undertakings (Protection of Employment)
Regulations 2006 (2006/246) andior any other regulations or
other legislation enacted for the purpose of implementing or
fransposing tha Acquired Rights Directive (TTMBYEEC, as
amended by Directive 98/50 EC and consolidated in
2001/23/EC) into English law; and
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“UK GDPR" means Regulation (EU) 2016/679 as transposed into the United

Kingdom's national law by the operation of section 2 of the EL
(Withdrawal) Act 2018 (and as amended by the Data Protection,
Privacy and Electronic Communications {Amendments etc) (EU
Exit) Regulations 2018);

“VAT" means value added tax chargeable under the Value Added Tax

Act 1994 or any similar, replacement or extra tax.

1.2

1.3

1.4

1.5

1.6

1.7

1.8
1.2

1.0

References to any Law shall be deamed to inciude a reference 1o that Law as
amended, extended, consolidated, re-enacted, restated, implemented or transposed
from time to time.

References to any legal entity shall include any body that takes over responsibility for
the funcltions of such entify.

Referencas in this Contract o a "Schedule”, "Appendix”, *Paragraph” or to a "Clause”
are to schedules, appendices, paragraphs and clauses of this Contract

References in this Contract 1o a day or o the calculation of time frames are references
to a calendar day unless expressly specified as a Business Day,

Unless sat oul in the Commercial Schedule as a chargeable item and subject 1o Clause
30.6 of Schedule 2, the Supplier shall bear the cost of complying with its abligations
under this Conlract,

The headings are for convenience only and shall not affect the interpretation of this
Confract.

Words denoting the singular shall include the plural and vice versa.

Where a term of this Contract provides for a list of one or more items following the word
“including” or “includes” then such list is not to be interpreted as an exhaustive list, Any
such list shall not be treated as excleding any item that might have been included in
such list having regard to the context of the contractual term in question. General words
are not to be given a restrictive meaning where they are followed by examples intended
to be included within the general words.

Where there is a conflict between the Supplier's responses to the Authority's
requirements (the Suppliers responses being set out in Schedule 5) and any other part
of this Contract, such other part of this Contract =hall prewvail.

Where a document is required under this Confract, the Parties may agree in writing
that this shall be in electronic format anly.

Where thare is an obligation on the Authority 1o procure any course of action from any
third party, this shall mean that the Authority shall use its reasonable endeavours to
procure such course of action from that third party.

Any guidance notes in gray text do not form part of this Contract,
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1.14

1.15

Any Breach Notice issued by a Parly in connection with this Contract shall not be invalid
due to it containing insufficient information. A Party receiving a Breach Motice
(“Receiving Party”) may ask the Party that issued the Breach Notice (*issuing Party™)
to provide any further information in relation to the subject matter of the Breach Notice
that it may reasonably require o enable it to understand the Breach Notice andlor to
remedy the breach. The Issuing Party shall not unreasonably withhold or delay the
provision of such further information as referred to above as may be requested by the
Recaiving Party but no such withholding or detay shall invalidate the Breach Notice.

Any terms defined as pard of a Schedule or ather document forming part of this Contract
shall have the meaning as defined in such Schedule or document.

Schedule 5
Specification

See appendad gquotations from JX3 and Secure Power,
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Schedule &
Commercial Schedula

See appended quotations from JX3 and Secure Power.



Annex B (Change Control Process) Contract

Amendment Template Letter:

[Address of Supplier]

Ref:[ ]

Date:[ ]

Contract Amendment No: [ ]

CONTRACT FOR:| |

CONTRACT NUMBER: [ |

With reference to the Contractdated [ ], both Parties have in principle agreed to the following
varation[s] to the Contract: [ ]

[Thase/This amendment]s] relatals] o[ ]

Fiease confimm in writing by signing and returning cne copy of this letter, within 14 working
days of the date of signature on behalf of [Supplier Mame] that you accept the vanation[s] set

out herein.

The Contract, including any previous variations, shall remain effective and unaltered except
as amended by this letter,

Words and expressions in this letter shall have the maanings given to them in the Contract.

Signed by an authorised signatory for and on behalf of [Authority Name] Position:
Signature:
Date:

Signed by an authorised signatory for and on behalf of [Supplier Name] Position:
Signature: Date;
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Schedule T

Staff transfer

The optional parts of this Schedule 7 below shall anly apply to this Contract where such parts
have been checked.

Part A <] No staff transfer to the Supplier under TUPE {only applicable to the Contract
if this box is checked)

11

1.2

The Parties agrea that at the commencament of the provision of Services by the
Supplier TUPE, the Cabinel Office Statement and Fair Deal for Staff Pensions shall not
apply so as to transfer the employment of any employees of the Authorily or a Third
Party 1o the Supplier.

If any person who is an employee of the Authonty or a Third Party claims, or it is
determined, that their contract of employment has been transferrad from the Authority
or Third Party to the Supplier or a Sub-contractor pursuant to TUPE, or claims thal their
employment would have so transferred had they not resigned, then:

1.2.1 the Supplier will, within seven (7) days of becoming aware of that fact, give
natice in writing to tha Authorily,

12.2 the Authority or Third Party may offer employment to such person within
twenty-aight (28) days of the nofification by the Supplier;

1.2.3 if such offer of employment is accepted, the Supplier or @ Sub-contractor
shall immediately release the person from their employment;

1.2.4 if after that period specified in Clause 1.2.2 of Part A of this Schedule 7 has
elapsed, no offer of employment has been made by the Autharity or Third
Party, or such offer has been made by the Authority or Third Party but not
accepted within & reasonable time, the Supplier or Sub-confractor shall
employ that person in accordance with its obligations and duties under
TUPE and shall be responsible for all iabilities arising in respect of any such
person and shall (where relevant) be bound to apply Fair Deal for Staff
Pensions in respect of any such person in accordance with the provisions
of Part D of this Schedule 7.

Part B[] Staff transfer from the Authority under TUPE (only applicable to the Contract
if this box is checked)

1.1

The Parties agree that the commencement of the provision of Services under this
Confract shall give rise to a relevant transfer as defined in TUPE. Accordingly, the
contracts of employment of the Transferring Employees will transfer on the Transfer
Date to the Supplier or any Sub-contractor pursuant to TUPE, the Cabinet Office
Statement and Fair Deal for Staff Pensions.



1.2

1.3

1.4

1.5

The Supplier agrees, or shall ensure by written agreement that any Sub-contractor
shall agree, 10 accept the Transfernng Employees inlo its employment on the Transfer

Date upon their then current terms and conditions of employment (including the nght
to continued access to thea NHS Pension Scheme or access to a Broadly Comparable
pension scheme which shall be dealt with in accordance with Part D of this Schedule
71 and with full continuity of employment.

The Suppliers agreement in Clause 1.2 of Part B of this Schedule T (and any
subsequent agreemant by any Sub-contractor), is subject 1o the right of any employea
identified as a Transferring Employvee to object to being tranzsfermed to the Supplier or
any Sub-contractor,

The Supplier will, or shall ensure by written agreement that any Sub-contractor will:

1.4.1 not later than twenty eight (28) days after issue of a written notice in writing
ta it from the Authority, provide the Authonty with the information required
under regukation 13(4) of TUPE. The Supplier shall be liable o the Authority
for, and shall indemnify and keep the Authority indemnified against, any loss,
damages, costs, expenses (including without limitation legal costs and
expensas), claims or proceadings that anse or result from any breach of this
obligation;

142 provide such assistance and information fo the Authority as it may reasonably
request to facilitate a smooth and efficient handover of the Transferring
Employees to the Supplier or any Sub-contractor (including aftendance at
any meetings with Transferring Employees, trade unions and employee
representatives);
comply with its obligations to inform and, if necessary, consult with the
appropriate represeniatives of any employees who are affected by the
relevant fransfer in accordance with regulation 13 of TUPE; and

143 immediately following the Transfer Date comply with its obligation 1o consull
with the appropriate representatives of the Transferring Employees about
any Measures in accordance with regulation 13(6) of TUPE.

The Authority will on or befare the Transfer Date:

1.5.1 pay all wages, salaries and other benefits of the Transferring Employees
lincluding any confributions to retirement benefit schemes) and discharge all
other financial obligations (including reimbursement of any expenses) owing
o the Transferring Employees in respect of the period before the Transfer

Date;

1.5.2 procure that any loans or advances made to the Transferring Employees
befare the Transfer Date are repaid to i,

1.5.3 account 1o the proper authority for all PAYE tax deductions and national

inzurance contrivutions pavable in respect of the Transferring Employees in
the period before the Transfer Data; and
1.5.4  paythe Supplier the amount which would be payable to each of the Transferring
Employees in lieu of accrued but untaken holiday entitlement as at the Transfer
Date. The Authorily will:
1.5.5 provide such assistance and information to the Supplier as it may reasonably
request to facilitate a smooth and efficient handover of the Transferring
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1.6

1.7

1.8

i
"

o |

Emplovees to the Supplier or any Sub-contractor, including the provision of
all employee liability information identified in regulation 11 of TUPE in relation
to the Transferring Employees; and

1586 comply with its obligations to inform and, if necessary, consull with the
appropriate representatives of any employees who are affected by the
relevant transfer in accordance with regulation 13 of TUPE.

The Authority shall indemnify and keep indemnified the Supplier in relation 1o any
Employment Liabilities ariging out of or in connaction with any claim which arises as a
result of any act or omission of the Authority in relation to the Transferring Employees
prior to the Transfer Date save for where such act or omission results from complying
with the instructions of the Supplier or Sub-contractor, including the Supplier or
Subcontractor failing to comply with its obligations under regulation 12 of TUPE, but
only to the extent that such claim is brought by: any of the Transfemring Employees
(whather on their own behalf or in their capacity as employee represantatives); or

1.6.1 any trade union, staff association or staff body recognised by the Authority in
raspect of any of the Transferring Employeeas or any employee represantatives
acting on behalf of any of the Transferring Employees, The Supplier shall be
responsible for or shall procure that any relevant Sub-confracter shall be
responsible from the Transfer Date for all remuneration, benefits, entittements
and outgoings in respect of the Transferring Employees and other Staff,

The Supplier shall indemnify and will keep indemnified the Authority in refation to any
Employment Liabilities arising oul of or in connection with: any act or omission of the
Supplier or Sub-contractor on or after the Transfer Date (or any other event or
occurrence after the Transfer Dale) in respect of any Transferring Employee or Stalf
(including bul not limited to any liability which arses because a Transferring
Employee's employment with the Supplier or Sub-contractor is deemed to include their
previous confinuous employment with the Authority);

1.7.1 any act or omission of the Supplier or Sub-contractor in relation to its
obligations under regulation 13 of TUPE, or in respect of an award of
compensation under regulation 15 of TUPE except to the extent that the
iability arizes from the Authority's failure to comply with regulation 13 of
TUPE;

1.7.2 any allegation or claim by a Transferring Employee or any other employeae of
the Autharity that in consequence of the transfer of Services to the Supplier
or Sub-contractor there has or will be a substantial change in such
Transferring Employee's working conditions to their detriment within
regulation 4{9) of TUPE; and

1.7.3 any allegation or claim thal the terminaticn of employment of any of the
Transfernng Employees or any other employee of the Authorty whether on
or before the Transfer Date which anises as a result of any act or omission
by the Supplier or Sub-contractor save Tfor where such act or omission results
from complying with the instructions of the Authority.

If any person who is an employee of the Authority who s not a Transferring Employee
claims or it is determined that their contract of employment has been transferrad from
the Authorty to the Supplier or any Sub-contractor pursuant to TUPE, or claims that
their employment would have so transferred had they not resigned: the Supplier will,

. . s . ; .
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within seven (7} days of becoming aware of that fact, give nolice in writing to the
Authority;

1.8.1 the Aulhority may offer employment o such person within twenlty eight (28)

days of the natification by the Supplier;

1.8.2 if such offer of employment is accepted, the Supplier or Sub-contractor shall
immediately release the person from their employment; and

1.83 if after the period specified in Clause 1.10.2 of Part B of this Schedule 7 has
elapsed, no offer of employment has been made by the Authority or such
offer has been made by the Authonty but not accepted within a reasonable
tima, the Supplier or Sub-contractor shall employ that parson in accordance
with its ebligations and duties under TUPE and shall be responsible for all
liabiliies arsing in respect of any such person from the Transfer Date.

Part C | Staff transfer from a current provider under TUPE{only applicable to the
Contract if this box is checked)

1.1

1.2

1.3

1.4

The Parties agree that the commencement of the provision of Services under this
Contract shall give rise to a relevant transfer as defined in TUPE. Accordingly the
contracts of amployment of the Thind Party Employees will transfer on the Transfer
Date o the Supplier or a Sub-contractor pursuant to TUPE, the Cabinet Office
Statement and {where relevant) Fair Deal for Staff Pensions,

The Supplier agrees, or shall ensure by wrntten agreement that any Sub-contractor
shall agree, 1o accepl the Third Parly Employees into its employment on the Transfar
Date upon their then current terms and conditions of amploymant (and including (where
relevant) the right to secure access or continued access to the NHS Pension Scheme
or access or continued access to a Broadly Comparable pension scheme in
accordance with Fair Deal for Staff Pensions (which shall be dealt with in accordance
with Part D of this Schedule T7) and with full continuity of employment,

The Suppliers agreement in Clause 1.2 of Part C of this Schedule 7 (and any
subsequent agreement by any Sub-contractor), is subject (o the right of any Third Party
Employee to object to being transferred to the Supplier or any Sub-contractor

The Supplier will, or shall ensure by written agreement that any Sub-contractor will:

1.4.1 nol later than twenty eight (28) days after issue of a written notice in writing
to it from the Authority, provide the Third Party with the information required
under requlation 13(4) of TUPE. Tha Supplier shall be liable to the Authority
for, and shall indemnify and keep the Authorly and any Third Party
indemnified aganst, any loss, damages, costs, expenses (including without
limitation legal costs and expenses), claims or proceadings that anse o resull
from any breach of this obligation;

1.4.2 provide such assistance and information (o the Third Parly as it may
reasonably request to facilitate a smooth and efficient handover of the Third
Farly Employess (o the Suppler or any Sub-contractor (including attendance
al any meetings with Third Party Employees, frade unions and employes
representatives);

1.4.3 comply with its obligations to inform and, if necessary, consult with the



appropriate representatives of any employees who are affected by the
relevant transfer in accordance with regulation 13 of TUPE: and

14.4 immediately following the Transfer Date comply with its obligation to consult
with the appropriate representatives of the Third Party Employees aboul any
Measures in accordance with regulation 13(8) of TUPE.

1.5  The Supplier shall be responsible for, or shall procure that any relevant Sub-contractor
shall be responsible from the Transfer Date, for all remuneration, benefits. entitiemeants
and outlgaings In respect of the Third Party Employees and other Staff.

1.6  The Suppher shall indemnify and will keep indemnified the Authority-and any Third
Party in relation o any Employment Liabilities arising out of or in connection with:

any act or omission of the Supplier or & Sub-contractor on or after the
Transfer Date (or any other event or occurrence after the Transfer Date) in
respect of any Third Party Employea ar Staff (inciuding but not limited 1o any
liability which arises bacause a Third Party Employeas empioymant with the
Supplier or a Sub-contractor is deemed 1o include their previous continuous
employment with the Third Party);

1.6.1 any act or omission of the Supplier or a Sub-contractor in relation to its
obligations under regulation 13 of TUPE, or in respect of an award of
compensation under regulation 15 of TUPE except to the extent that the
liability arises from the Third Party's failure to comply with regulation 13 of
TUPE;

1.6.2 any claim or allegation by a Third Party Employee or any other employee of
the Authority or Third Party that in consequence of the transfar of Sarvices to
the Supplier or a Sub-contractor there has or will be a substantial change in
their working conditions to their detriment within regulation 4(9) of TUPE; and

1.6.3 any claim or aflagation that the termination of employment of any of the Third
Parly Employees or any other employes of the Third Party whether on or
befare the Transfer Date or not which arise as a result of any act or omission
by the Suppher or a Sub-contractor save for where such act or omission
resulls from complying with the instructions of the Authority.

1.7 The Authorty shall use reasonable endeavours to transfer to the Supplier or any
Subcontractor the benefit of any indemnity it has from the Third Farty.

Part D] Provisions regarding pensions {only applicable to the Contract if this box is
checked or Clause 1.2.4 of Part A of this Schedule 7 applies)

Broadly comparable pension benefits D{Glau&a 1.4 of this Part D of Schedule 7 only
applies to the Contract if this box is checked or Clause 1.2.4 of Part A of this Schedule
7 applies. For the avoidance of doubt, where this box is not checked, but the Part D
box above is checked all of the provisions of this Part D of Schedule 7 shall apply to
this Contract except Clause 1.4 of this Part D of Schedule T)
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|1.

11

1.2

1.3

MHS E

Pension protection for Eligible Employees

Genaral

1.1.1

The Supplier shall procure that, if relevant, each of its Sub-contractors shall
comiply with the provisions in this Schedule 7 as if references to the Supplier
were to the Sub-contractor.

Membarship of the NHS Penszion Scheams

1.21

1.2.2

1.23

1.24

1.2.5

In accordance with Fair Deal for Staff Pensions, the Supplier to which the
employment of any Eligible Employee compulsorily transfers as a result of
the award of this Contract, if not an NHS Body or other employer which
participates automatically in the NHS Pension Scheme, shall on or before the

Employee Transfer Date, each secure a Direction Letter to enable the Eligible
Employees to ratain either continuous active membership of or eligibility for,
the NHS Pension Scheme, or as appropriate rejein or secure eligibility for the
MHS Pension Scheme for so long as they remain employed in connection
with the delivery of the Services under this Contract.

The Supplier must supply to the Authority 8 complete copy of the Direction
Letter as soon as reasonably praclicable after the Employee Transfer Date.
The Supplier shall comply with the terms of the Direction Letter {including any
terms which change as a result of changes in Law) for so long as it remains
bound by the terms of the Direction Letter.

Whera any Staff (including any Transferred Staff) omitted from the Direction
Leter supplied in accordance with Part D of this Schedule 7 is subsequeantly
found to be an Eligible Employee, the Suppher (or its Sub-contractor if
relevant) will ensure that that person is treated as an Eligible Employee from
the Employes Transfer Date so that their Pension Benefits and Premature
Retirement Rights are not adversely affected.

The Supplier shall ensure that all data relating {o the Eligible Employees and
the NHS Pension Scheme is up to date and is provided to the Authority as
requested from time to time.

Contrbutions payable

1.31

1.3.2

The Supplier shall pay to the NHS Pension Scheme all such amounts as are
dug under the Direction Letter and shall deduct and pay to the NHS Pension
Scheme such employee confributions as are required by the NHS Pension
Scheme.

Where during the Term the standard employer contribution rate which the
Supplier is required to pay into the NHS Pension Scheme pursuant to the
terms of its Direction Letter is increased 1o a rate which is over and above
the rate which was applicable to the Supplier-as at the date of this Contract
and such rate increase resuliz in an increased cost to the Supplier overall in
relation to the provision of the Services ("Cost Increase”), the Supplier shall
(subject to Clause 1.3.3 of Part D of this Schedule T and the provision of
supporting information) be entitied 1o recharge a sum equal to the Cost
Increase to the Authority. The Supplier shall only be entitied to recharge any
Zost Increase to the Authority pursuant to this Clause 1.3.2 of Parl D of this
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1.5

133

134

Schedule 7 in circumstances where the Cost Increase arises solely as a
direct result of a general increase in the employer contribution rate applicable
to all employers participating in the NHS Pension Scheme and not in
circumstances whera the employer contribution rate applicable to the
Supplier is increased for any other reason, including as a result of any acts
or omissions of the Supplier which give rise o any costs or additional charges
{including interest) being charged to the Supplier which are over and above
the minimum employer contributions payable by an employer in the NHS
Pension Scheme (including as a result of a failure by the Supplier to comply
with the terms of itz Direction Letter or to meet its obligations to the NHS
Pension Scheme),

The Supplier must supply all such information as the Authorty may
reasonably request from lime o time in order to support any claim made by
the Supplier pursuant to Clause 1.3.2 of Pant D of this Schedule 7 in relation
to @ Cost Increase.

Where during the Term the standard employer contribution rate which the
Supplier is required to pay in relation o the NHS Pension Scheme pursuant
to the terms of its Direction Letter is decreasad as par of a general reduction
in the standard employer confribution rate applicable to all employers
participating in the NHS Pension Scheme to a rate which is kower than that
which was applicable as at the date of this Contract and such decrease
results in a cost saving for the Supplier (a "Cost Saving™), the Authority shall
be entitied to reduce the amounis payable 1o the Supplier under this Contract
by an amount aqual to the Cost Saving. The Authority shall be entitled to
deduct any Cost Saving from sums otherwise payable by the Authority to the
Supplier under this Contract.

Broadly Comparable Pension Beneafits

1.4.1

142

If the Authonty in its sole discretion agrees that the Supplier or Sub-contractor
need not provide the Eligible Employees with access to the NHS Pension
Scheme, the Supplier must ensure that, with effect from the Employvee
Transfer Date until the day before the Subsequent Transfer Date, the Eligible
Employvees are offered access to a scheme under which the Pension Benefits
are Broadly Comparable o those provided under the NHS Pengion Scheme.
The Supplier must supply o the Authority details of its Broadly Comparable
schieme and provide a full copy of the valid certificate of Broad Comparability
covering all Eligible Employees, as soon as it is able o do 50 and in any
event no later than twenly eight (28) days before the Employee Transfer
Date,

Transfer Option where Broadly Comparabbe Pension Benefits are provided

1.5.1

Az s00on as reasonably practicable and in any event no later than twenty (20)
Business Days after the Employee Transfer Date, the Supplier must provide
the Eligible Employeas with the Transfer Option, where a Third Party offered,
or the Supplier offers, a Broadly Comparable scheme.
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Calculation of Transfer Amount

1.6.1

162

1.6.3

=]

The Authority shall use reasonable endeavours to procure that twenty (20)
Business Days after the Transfer Option Deadline, the Transfer Amount is
calculated by the Third Pary's Actuary or the Authonty’s Actuary (as
appropriate) on the following basis and notified to the Supplier along with any
appropriate underlying methodology.
If the Third Party offers a Broadly Comparable schemae to Efigible Employeas:
{i) the part of the Transfer Amount which refates to benefits accrued in
that Broadly Comparable scheme other than those in Clause
1.6.2(ii) of Part D of this Schedule 7 below must be aligned o he
funding requirements of that schema; and
(i} the part of the Transfer Amount which relates 1o benefits accrued in
the NHS Pension Scheme (having been previously bulk ransferrad
into the Third Party’s Broadly Comparable schemea), must be
aligned to whichever of;
the funding requirements of the Third Party’s Broadly
Comparable scheme; or
(A} the principles under which the Third Party’s Broadly Comparable
scheme received a bulk transfer payment from the NHS
FPension Scheme (together with any shortfall payment),
givas the higher figure, provided that where the principles
require the assumptions to be determined as at a particular
date, that date shall be the Employee Transler Date.

In the case of Transfemring Employees or any Third Party Employees who
have accass to the NHS Pension Scheme (and who are classed as Eligible
Employees), the Transfer Amount shall be calculated by the NHS Pension
Scheme’s Actuary on the basis applicable for bulk transfer terms from the
MHS Pension Scheme set by the Department of Health from time to time.
Each Party shail promptly provide 1o the Actuary calculating or verifying the
Transfer Amount any documeniation and information which that Actuary may
reasonably require.

f Transfar Amoun

Subjact o

1.7.1
1.7.2

1.7.3

the period for acceptance of the Transfer Option having expired; and

the Supplier having provided the trustees or managers of the Third Party's
pansion schema (or NHS Pensions, as appropnate) with completed and
signed forms of consent in a form acceplable to the Third Party's pension
scheme (or NHS Pensions) from each Eligible Employee in respect of the
Transfer Option; and

the calculation of the Transfer Amount in accordance with Ciause 1.6 of Part
D of this Schedule 7; and

the trustees or managers of the Supplier's (or any Sub-contractor's) Broadly
Comparable schemea (or NHS Pensions, as appropriata) having confirmed in
writing o the trustees or managers of the Third Party's pension scheme (or
NHS Pensions, as appropriate) thal they are ready, willing and able 1o receive
the Transfer Amount and the bank details of where the Transfer Amount
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should be sent, and not having revoked that confirmation, the Authority will
use reasonable endeavours 1o procure that the Third Party's pension scheme
(or the NHS Pension Scheme, as appropriate) shall, on or before the
Payment Date, transfer to the Supplier's Broadly Comparable scheme (or
MHS Pension Scheme) the Transfer Amount in cash, together with any cash
or other assets which are referable to additional voluntary contributions (if
any) paid by the Eligible Employees which do not give rise 1o salary-related
benefiis.

1.8  Credit for Transfer Amount

1.8.1

Subject to prior receipt of the Transfer Amount, by the trustees or managers
of the Suppliers Broadly Comparable scheme (or NHS Pensions, as
appropriate), the Supplier must procure that year-for-year day-for-day service
credits are granted in the Supplier's (Broadly Comparable schemea (or NHS
Pension Scheme), or an actuarial equivaient agreed by the Authority's
Actuary {and NHS Pension Scheme Actuary) in accordance with Fair Deal
for Staff Pensions as a suitable reflection of the differences in benefit
structure between the NHS Pension Scheme and the Suppliers pension
scheme,

To the extent that the Transfer Amount is or shall be ingsufficient to provide
benefits in (he receiving schema on the basis set out in Clause 1.8.1 above,

the Supphier shall be liable to make a top-up payment into the receiving
scheme such that benefits shall be provided by the receiving scheme on the
basis set out in Clause 1.8.1. above.

1.9 Pramature Retiremeant Righis

1.8:19

From the Employee Transfer Date uniil the day before the Subsegquent
Transfer Date, the Supplier must provide Premature Retirement Rights in
respect of the Eligible Employees that are identical to the benefits they would
have received had they remained employess of an NHS Body or other
employer which participates automatically in the NHS Pension Scheme.

110 Breach and Cancellation of any Direction Letier(s) and Right of Set-Off

1.10.1

1.10.2

The Supplier agreas that it shall notify the Authority if it breaches the terms
of the Direction Letter. The Supplier also agrees that the Authority is entitled
o make arrangemants with NHS Pensions for the Authority o be notified if
the Suppler breaches the terms of this Direction Lelter.

If the Authority is entitled to lerminate this Contract pursuant to Clause 15.5.5
of Schedule 2, the Authority may in its sole discretion instead of exercising
ils right under Clause 1555 of Schedule 2 permit the Supplier to offer
Broadly Comparable Pension Benefits, on such terms as decided by the
Authority.

If the Authority is notified by MNHS Pensions of any MHS Pension Scheme
Arrears, the Authority shall be entitied to deduct all or part of those amrears
from any amount due to be paid by the Authority to the Supplier having given
the Supplier five (5) Business Days’ notice of its intention to do so, and to pay
any sum deducted to NHS Pensions in full or partial settlement of the NHS

. . s . 4 "
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1.12

Pension Scheme Arrears. This set-off right is in addilion o and not instead
of the Authority's right to terminate the Contract under Clause 15.5.5 of
Schedule 2.

Compensalion
1.11.1 If the Supplier is unable to provide the Eligible Employees with aither;

1112

(i) membership of the NHS Pension Scheme (having used its best
endeavours to secure a Diraction Letter); or

(i) a Broadly Comparable scheme,

the Authority may in its sole discretion pemmift the Supplier o compensate
the Eligible Employees in a manner that is Broadly Comparable or
equivalent in cash terms, the Supplier having consulted with a view to
reaching agreement any recognised trade union or, in the absence of such
body, the Eligible Employeas. The Supplier must meet the costs of the
Authority in determining whether the level of compensation offered is
reasonable in the circumstances.

Thig fexibility for the Authority to allow compensation in place of Pension
Banefits is in addition to and not instead of the Authority's right to terminate
the Contract under Clause 15.5.5 of Schedule 2.

Supplier Indemnities Regarding Pension Benefits and Premature Retirement Rights

1424

1.12.2

The Supplier must indemnify and keep indemnified the Authority and any
Successor against all Losses. arising out of any claim by any Eligible
Employee that the provision of (or failure to provide) Pension Benefits and
Fremature Retirement Rights from the Employvee Transfer Date, or the level
of such banefit provided, constitutes a breach of his or her employment rights.
The Supplier must indemnify and keep indemnified the Authority, NHS
Pansions and any Successor against all Losses ansing out of the Supplier
(or its Sub-contractor) allowing anyone who is not an Eligible Employes o
join or claim membership of the NHS Pension Scheme at any time during the
Term.

The Supplier must indemnify the Authority, NHS Pensions and any
Successor against all Losses arising out of its breach of this Part D of this
Schedule 7 or the terms of the Direction Letter.

113 Sub-contractors

1.13:1

If the Supplier enters or has at the Commencement Date entered into a
Subconitract for delivery of all or pat of the Services it shall impose
obligations on its Sub-contractor in the same terms as those imposad on the
Supplier in relation to Pension Benefits and Premature Relirement Benefits
by this Part D of this Schedule ¥, inciuding requiring that;

{i) if the Supplier has secured a Direction Letter, the Sub-contractor
also secures a Direction Letter in respect of the Eligible
Employees for their future service with the Sub-contractor as a
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1.14

115

MHS T

condition of being awarded the Sub-contract; or if the Supplier has
offered the Eligible Employees access to a pension scheme under
which the benefits are Broadly Comparable to those provided
under the NHS Pension Scheme, the Subconfractor either secures
a Direction Letter In respect of the Eligible Employees or provides
Eligible Employees with access to a schemea with Pension Benafits
which are Broadly Comparable to those provided under the NHS
Pension Scheme and in aither case the option for Eligible
Employees to transfer their accrued rights in the Supplier's
pension scheme into the Sub-contractor's Broadly Comparable
scheme [or where a Direction Letter is secured by the Sub-
contractor, the NHS Pension Scheme) on the basis set out in
Clause 1.8 of Part D of this Schedula 7. except that the Supplier or
the Sub-contractor as agreed between them, must make up any
shortfall in the transfer amouni received fram the Supplier's
pension scheme.

Direct Enforceability by the Eligible Employess

1.14.1

MNotwithstanding Clause 30.8 of Schedule 2, the provisions of this Part D of
this Schedule 7 may be directly enforced by an Eligible Employes against the
Supplier and the Parties agree that the Contracts (Rights of Third Parties)
Act 1999 shall apply to the extent necessary to ensure that any Eligible
Employee shall have the right to enforce any obligation owed to him or her
by the Supplier under this Part D of this Schedule 7 in his or her own right
under section 1(1) of the Contracts (Rights of Third Parties) Act 1899,
Further, the Supplier must ensura that the Contracts (Rights of Third Parties)
Act 1993 shall apply 1o any Sub-contract to the extent necessary to ensure
that any Eligible Employee shall have the right to enforce any obligation owed
to them by the Sub-contractor in his or her own right under section 1(1) of the
Contracts (Rights of Third Parties) Act 19009,

Pansions on Transfar of Employment on Exit

1.151

In the event of any termination or expiry or parial termination or expiry of this
Contract which results in a transfer of the Efigible Employees, the Supplier
must (and if offering a Broadly Comparable scheme, must use all reasonable
efforts to procure that the trustees or managers of that pension scheme
must):

(i) not adversely affect pension rnights accrued by the Eligible
Employees in the period ending on the Subsequent Transfer Date;

(it} within thirty (30) Business Days of being requested to do so by the
Authority or Successor, (or if the Successor is offering Eligible
Employees access to the NHS Pension Scheme, by NHS
Pensions), provide a fransfer amount calculated in accordance with
Clause 1.6 of this Pant D of this Schedule 7; and

{ifi} do all acts and things, and provide all information and access to the
Eligible Employees, as may in the reascnable opinion of the
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1.1

1.2

1.3

Authority be necessary or desirable and to enable the Authority
and/or the Successor o achieve the cbjectives of Falr Deal for Staff
Pensions,

Schedule 8

Installation and Commissioning Semnvicas

Installation and Commissioning Services

The Goods shall be installed and commissioned at the relevant Premises and
Locations by the Supplier as set outin the Specification or as otherwise agreed by the
Authority in writing.

The Supplier shall provide the Instaliation and Commissioning Services:

1.21

1.2.2
1.23

1.2.4

1.25
126
127

1.28
129

1.2.10

promptly and in any evant within any tima limits as may be set oul in this
Contract;

in accordance with all other provisions of this Contract;
using reasonable skill and care;

in accordance with any gualty assurance standards as sel oul in the
Contract;

in accordance with the Law and with Guidance;

in accordance with Good Industry Practice;

in accordance  with  the  orginal manufacture’s guidalines
and recommendations relating o the Goods being installed and

commissioned;

in accordance with the Policies;

in a professional and courteous manner; and

using appropriately skilled, trained and experenced Staff.

The Supplier will promptly notify the Autharity of any heaith and safety hazard which
arisas, or the Supplier is aware may arise, in connaction with the Installation and
Commissioning Services and take such steps as are reasonably necessary to ensure
the health and safety of persons likely to be affected by such hazards.

. . - . 4 .
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2.1

2.2

2.3

Inspection and Testing

Once the Goods have been installed and commissioned, the Supptier shall inform the
Authority in writing that the Goods are ready for use. The following process will then

apply:

211 within five (5) Business Days of receipt of such written confirmation from
the Supplier that the Goods are ready to use, the Authority may camy out
any such reasonable inspections and testing of the Goods as the Authority
deems appropriate (in accordance with the relevant manufacturers’
technical manuals relating to the Goods and/or as oltherwise set dut in the
Specification and/or as otherwise agreed by the Parties in writing) to
confirm that the Goods comply with the reguirements of this Contract and
are ready for use;

212 as part of the Contract Price, the Supplier shall provide the Authority with
all reasonable assistance and/or information requested by the Authorily in
relation to any such reasonable inspections and testing of the Goods;

213 if the Authority on inspection and testing is of the view that the Goods
have been supplied, installed and commissioned (as appropriate)in
conformance with the requirements of this Contract and are ready for use,
it shall issue an Authority Confirmation to this effect o the Supplier;

214 if the Authority on inspection and testing is not of the view that the Goods
have been supplied, installed and commissioned (as appropriate) in
conformance with the requirements of this Contract and are ready for use,
it shall inform the Supplier in writing and Clauses 2.3 and 2.4 of this
=chedule & shall apply; and

2.1.5 if the Authority chooses not to inspect andfor test the Goods, then the
Authority shall be deemed to have provided an Authority Confirmation in
relation to such Goods on the sixth (6th) Business Day following receipt by
the Authority of the written confirmation from the Supplier in accordance
with Clause 2.1.1 of this Schedule 8 that the Goods are ready to use.

The issue by the Authority of any Authority Confirmation shall be a confirmation that
the correct Goods appear to have been supplied and reaspnable installation and
commissioning procedures look to have been followed by the Supplier in accordance
with the requirements and standards of this Contract. It does not imply any acceptance
of such Goods or any endorsement of such installation and commissioning proceduras,
Responsibility for supplying the Goods in accordance with the requirements and
standards of the Contract and the appropriateness of any installation and
commissioning procadures shall remain with the Supplier notwithstanding any such
Authority Confirmation.

Without prejudice to any other rights and remedies of the Authority under this Contract,
In redation to any failure by the Supplier 1o supply, install or commission the correct
Goods in accordance with the requirements and standards of this Contract, the
Supplier shall, at its own expense as part of the Contract Price, forthwith re-supply,
reinstall andfor re-commission the Goods until such time as Goods in compliance with
the requirements of this Contract are delivered, installed, and commissioned to the
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2.4

2.5

2.6

a1

32

4.1

reasonable satisfaction of the Authority and the Authority has provided an Authority
Confirmation to the Supplier to this effect. The Contract Price payable by the Authority
under this Contract may be withheld by the Authority in full or part (to be determined at
the Authority’s sobe discretion) until the Goods are supplied, installed and
commissioned in accordance with the requirements and standards of this Contract to
the reasonable satisfaction of the Authorty and the Authonity has provided its Authority
Confirmation to this effect

In the event of any Dispute between the Authorty and the Supplier regarding the issue
of an Authority Confirmation, the Dispute shall be dealt with in accordance with the
Dispute Resolution Procedure,

In the event that the Specification states that Goods shall be installed and
commissioned on a phased basis andfor upon request, then the process for the
inspection and testing of Goods setoulin Clauses 2.1 to 2.4 (inclusive) of this Schedule
8 shall apply to the Goods within each phase andlor instance of supply.

In the event that the Specification stipulates a refresh programme andior that substitute
or replacemant Goods shall otherwise be installed in accordance with the requirements
of this Contract (to include, without limitation, in connection with any Mainlenance
Services), then, following the installation and commissioning of the replacement
Goods, the process for the inspection and testing of Goods set out in Clauses 2.1 to
2.4 {inclusive) of this Schedule 8 shall apply in relation to the inspection and testing of
any substifute or replacement Goods.

location of G

Upon reasonable written notice from the Authornity, the Supplier shall, as pan of the
Installation and Commissioning Services, relocate such Goods within the Premises and
Locations or o another location and the process for the inspection and testing of Goods
sel oul in Clauses 2.1 10 2.4 (inclusive) of this Schedule 8 shall apply in relation to the
inspaction and testing of any relocated Goods.

The Authority shall meet the Supplier's reasonable charges and expenses incurred in
complying with Clause 3,1 of this Schadule 8 provided that such reasonable charges
and axpensas are approvad in writing by the Authority prior to being incurred by the
Supplier.

Supplier's obligation to make good any damage

The Supplier shall make good at the Supplier's expense any damage o any property
or equipment caused by the installation, commissioning, removal andfor relocation of
the Goods by the Supplier

108



11

1.2

2.1

Schedule &

Maintenance Services

1 Maintenance Services

From the point set out in the Specification at which Maintenance Services are tnggered
or as otherwise agreed by the Parties in writing taking into account any warranty penod
applicable to the Goods, all Goods forming part of the Maintenance Inventory shall be
maintained throughout the Term by the Supplier so as to comply with:

1.1

1.1.2

any applicable specification set oul in this Contract (to include, without
limitaton, the provisions of the Authorty’s requirements set oul in the
Specification and the Supplier's response to such requirements set out as
part of the Specification); and

any applicable manufacturers’ specifications.

The Supplier shall provide the Maintenance Services:

1.2.1

1.2.2
123

1.2.4

1.2.5
1.26
127

1.28
1.29
1.2.10

promptly and in any event within any time limits as may be set out in this
Contract;

in accordance with all other provisions of this Contract;
using reasonable skill and care;

in accordance with any quality assurance standards as set out in the
Contract;

in accordance with the Law and with Guidance;
in accordance with Good Industry Practice;
in accordance with the  original manufactura's
guidelines and recommendations relating to the Goods being
maintained;
in accordance with the Policies;

in a professional and courteous manner; and

using appropriately skilled, trained and experienced Staff.

General maintenance requirements

The Supplier, in accordance with Good Industry Practice and the original equipment
manufacture's guidelings and recommendations, shall:

2.1.1 provide effective planned preventive maintenance for all Goods to the

extent this requirement is sat out in the Specification and/or as otherwise
agreed between the Parties in writing; and
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4.1

4.2

4.3

4.4

2.1.2 provide appropriate remedial maintenance for all Goods to the extent this
requirement is set out in the Specification andlor as otherwise agreed
batwaan the Parties in writing.

Senvice visits

The Supplier shall ensure that the Authority is notified in writing in advance of all service
visits to any Premises and Locations and thal Staff comply with any relevant Polices
andfor reasonable instructions and/or security procedures nolified o the Supplier by
the Authority from time to time in connaction with such site visits.

Provision of information

Without prejudice to any specific records keeping requirements set out in this Contract,
including as part of the Specification, the Supplier shall:

4.1.1 maintain a record of all Goods that are covered by the Maintenance
Services ("Maintenance Inventory”). For the avoidance of doubt, such
Maintenance Inventory shall be deemed to form part of the Specification
and may be in a single document or separate documents, as amended
and/or updated in accordance with this Contract from time to time;

4.1.2 maintain records of all maintenance work carred out on any Goods in
connection with this Contract; and

4.1.3 provide all required managemeant information to the Authority prompthy upon
Authorily's written request to demonstrate, to the Authority’s reasonable
satisfaction, compliance with requirements to provide planned preventative
maintenance and, whera applicable, remedial maintenance in connection
with all Goods listed in the Maintenance Inventory.

Without prejudice to any other audit or information requirements set out as part of this
Contract, any records kept by the Supplier in connection with the Maintenance
Services, the Maintenance Inventory and any service visits shall be made available by
the Supplier for inspection by the Authority andfor its authorised representatives on
request.

Subject always to the provisions of Clause 8 of this Schedule 9, the Supplier shall
infarm the Authority in writing as soon as it becomes aware that either of the following
circumstances will, or are likely to, arise in connection with any Goods forming part of
the Maintenance Inventony:

4.3.1 the Supplier will no lenger be able to maintain the item of Goods as any
required third party support will no longer be available (including, without
limitation, support from the oniginal equipment manufacturer); or

4.3.2 the Supplier will no longer not be able to obtain from any third pary
(including, without limitation, the original equipment manufacturer) any
required spare pars andlor consumable items required to provide the
Maintenance Services in relation to those Goods.

Where the Supplier provides information 1o the Authority under Clause 4.3 of this
Schedule 9, it will inform the Authority in writing promptly upon becoming aware that
this information has changed or may change.
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5.2

Loan Goods and replacement Goods

Where the Supplier is unable to fix any Goods forming part of the Maintenance
Inventory as part of the Maintenance Services during a site visit, and the Specification
provides for substitule Goods to be provided to the Authority in these circumstances
on a loan andfor replacement basis, the Supplier shall:

5.1.1 provide the Authority with such substitute Goods in accordance with the
relevant provisions and timescales, as set out in the Specification;

5.1.2 comply with any installation, commissioning, inspection and tesling
processes as may be set out in this Contract or otherwise agreed by the
Farties in writing; and

5.1.3 update the Maintenance Inventory accordingly to include any substitute
Goods.

Where the Supplier loans Goods to the Authority and subsequently replaces the loaned
Goods, the Supplier shall comply with the provisions of Clauses 5.1.2 and 5.1.3 of this
Schedule 9 in relation to such replacement of the loaned Goods.

subject to Clauses 7 and 8 of this Schedule 9, any Goods added to the Maintenanca
Inventory in accondance with Clause 5.1.3 of this Schedule 9 will be covered by the
Maintenance Services for the remainder of the Term from the point set out in the
Specification at which Maintenance Services are triggered for such substitute Goods
or as otherwise agreed by the Parties in writing taking into account any warranty period
applicable to such substitute Goods. For the avoidance of doubt, this Contract shall
apply in full to the supply. installation, and commissioning (as applicable) of such
subslitute Goods.

Additional i
The Supplier warranis and undertakes that:

6.1.1 when providing the Maintenance Services (including, without limitation,
providing any loan or replacement Goods), it shall comply with all
timescales and KFls set out in the Specification associated with such
requirements;

6.1.2 any replacement parts, consumable items, replacement Goods andfor loan
Goods shall be of satisfactory quality, fit for their intended purpose, installed
(where applicable) in accordance with Good Industry Practice and shall
comply with the standards and requirements set out in this Contract;

6.1.3 it will ensure sufficient stock levels of any replacement parts, consumable
itemns, replacement Goods andior loan Goods to comply with its obligations
to provide the Maintenance Services in accordance with the provisions of
this Contract;

6.1.4 it has and shall maintain a properly documented system of quality controls
in respect of the Maintenance Services including, without limitation,
covenng the supply of any replacement parts, consumable items,
replacement Goods andfor loan Goods and shall at all times comply with
such quality controls;



6.2

6.3

6.4

6.5

6.1.5 any equipment it uses in the installation of any replacement paris,
consumable items, replacemeant Goods and/or loan Goods shall comply
with all relevant Law and Guidance, be fit for its intended purpose and shall
be maintained fully in accordance with the manufacturer's specification;

6.1.6 receipt of any replacement pars, consumable items, replacement Goods
and/or loan Goods by or on behalfl of the Authority and use of such items or
of any other related item or information supplied, or made available, 1o the
Authority will not infringe any third party rights, to include without limitation,
any Intellectual Property Rights;

6.1.7 It will comply with all Law and Guidance in so far as it is relevant to the
supply of any replacement parts, consumable items, replacemeant Goods
and/or loan Goods to the Authority; and

6.1.8 it will promptly notify the Authority of any health and safety hazard which
arises, or lhe Supplier is aware may arise, in connection with the
Maintenance Services including, without limitation, in connection with the
supply of any replacement parts, consumable items, replacement Goods
andfor loan Goods and take such sleps as are reasonably necessary to
ensure the health and safety of persons likely to be affected by such
hazards.

Where the supply of any replacement parls, consumable items, replacemeant Goods
andlor loan Goods relates to medical devices (as defined under any relevant Law and
Guidance), the Supplier warrants and undertakes that it will comply with any such Law
and Guidance relating to such activities in relation o such medical devices. In
particular, but without limitation, the Supplier warrants that at the point such
replacement paris, consumable items, replacement Goods andfor loan Goods are
supplied to the Authority, all such items which are medical devices shall have valid CE
marking as required by Law and Guidance and that all relevant marking, authorisation,
registration, approval and documentation requirements as required under Law and
Guidance relating to the supply, manufacture, assembly, importation, storage,
distribution, delivery, or installation of such items shall have been complied with.
Without limitation to the foregoing provisions of this Clause 6.2 of this Schedule 9, the
Supplier shall, upon written request from the Authority, make available to the Authority
evidence of such valid CE marking, and evidence of any other authorisations,
registrations, approvals or documentation reguired.

If the Supplier is in breach of Clause 6.2 of this Schedule 9, in relation to any items
supplied to the Authorty, then, without prejedice to any other right or remedy of the
Authority, the Authority shall be entitled to reject andfor retum such items and the
Supplier shall, subject to Clause 13.2 of Schedule 2, indemnify and keep the Authority
indemnified against, any loss, damages, costs, expenses (including without limitation
legal costs and expenses), claims or proceedings suffered or incurred by the Authority
as a resull of such breach.

The Supplier agrees to use reasonable endeavours to assign to the Authority upon
request the benefit of any warranty, guarantee or similar right which it has against any
third party manufacturer or supplier of any replacement pars, consumable items and/or
replacemeant Goods in full or part.

The Supplier further warrants and undertakes to the Authority that it will inform the
Authority in writing immediately upon becoming aware that any of the warranties set
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8.1

8.2

out in Clause 6 of this Schedule 9 have been breached or there is a risk thal any
warranties may be breached.

The Authority’s rights to remove Goods from the Maintenance Inventory

By giving a minimum of thirty (30) days written notice to the Supplier, the Authority may
remove any Goods from the Maintenance Inventory and discontinue the Maintenance
Services on such Goods in the event that:

7.1.1 it decommissions or replaces the Goods for health and safely reasons
andlor for reliability reasons;

T.12 it sells, transfers or otherwise disposes of the Goods;
7.1.3 the Goods ane [ost or stolen: or

7.14 the Goods are replaced by the Authonty and the replacement Gopds
ang still under warranty.

The Supplier's rights to remove Goods from the Maintenance Inventory

By giving a minimum of twalve {12) months written notice to the Authority, the Supplier
may remaove Goods from the Maintenance Inventory and discontinue the Maintenance
Services on such Goods in the following circumstances:

8.1.1 the Supplier will no longer be able to maintain the Goods as any required
third party support is no longer available (including, without limitation,
support from the original equipment manufacturer); and/or

8.1.2 the Supplier will permanently not be able to obtain from any third pary
(including, without limitation, the original equipment manufacturer) any
required spare parts andfor consumable items required to provide the
Maintenance Services in relation to those Goods.,

The Parties acknowledge that:

8.21 at all times the Supplier shall be required to provide the Authority with
information in accordance with Clauses 4.3 and 4.4 of this Schedule 9
notwithstanding the length of the Term of the Contract or the period of the
Term still remaining; and

8.2.2 Clause B.1 of this Schedule 9 shall only apply where the Temm of the
Contract exceeds twelve (12) months.

8.1

Following the ramoval of any Goods from the Maintenance Inventory in accordance
with Clauses 7.1 or 8.1 of this Schedule 9

9.1.1 there shall be a pro-rata adjustment to the Confract Price to account for
such removal; and

9.1.2 where applicable, the Supplier shall make a full refund to the Authority in
respect of the balance of the Contract Price paid in advance for any
period following the removal of such Goods. Such refund shall be paid



9.2

10
101

10.2

10.3

1"

1.2

automatically by the Suppliar to the Authority within thirty (30) days
following the effective date of the removal of the relevant Goods from the
Maintenance Inventory and may be by credit note where the Supplier
continues o provide ongoing Maintenance Services to the Authority.

If the Parties are unable to agree the pro-rala adjustment to the Contract Price in
accordance with Clause 9.1.1 of this Schedule 9 within thirty (30) days of the
effective date of the removal of such Goods from the Maintenance Inventory, this
failure to agree shall be referred to {and resolved in accordance with) the Dispute
Resolution Procedure.

iticn rrmi ision

If the Authonty removes any Goods from the Maintenance Inventory in accordance with
Clause 7.1 of this Schedule 9 and no Goods will remain part the Maintenance Inventory
following such remowval, the Authonty may terminate the Maintenance Services by
giving a minimum of thirty (30) days written notice to the Supplier. Such notice may be
given by the Authority at the same lime as it gives the notice of removal of the last
remaining Goods in accordance with the Clause 7.1 of this Schedule 9 or at any time
afterwards.

If the Supplier removes Goods from the Maintenance Inventory in accordance with
Clause 8.1 of this Schadule 9 and no Goods will remain part of the Maintenance
Inventory following such removal, the Authorty may terminate the Maintenance
Services by giving a minimum of thity (30) days written notice to the Supplier. Such
nolice may be given by the Authority at any point after it receives the notice of removal
of the last remaining Goods in accordance with Clause 8.1 of this Schedule 9 or at any
time afterwards, but shall not take effect before the effective date of the removal of
such Goods from the Maintenance Inventorny.

Following any termination of the Maintenance Servicas by the Authority in accordance
with Clause 10.1 or Clause 10.2 of this Schedule 8, the Supplier shall make a full refund
to the Authority in respect of the balance of the Contract Price paid in advance for the
Maintenance Services for any period following such termination o the extent such
balance has not already been paid to the Authonty in accordance with Clause 9.1.2 of
this Schedule 9. Such refund shall be paid automatically by the Supplier to the Authority
within thirty (30) days following the effective tarmination date of this Contact.

Hon-performance

The Supplier acknowledges the critical importance that the Authority places on
ensuring that all Goods used by the Authorty are properdy maintained in a timely
mannar 80 as to ensure the safety of its staff, patienls and olher service users,
Therefore, without prejudice to any other provisions of the Contract, where the Supplier
does not provide the Maintenance Services in accordance with any time penods andfor
other requirements set out in the Contract ("Non-performed Services™), without
prejudice to its other right and remedies under this Confract, the Authority may elect
to: (i) follow the remedial process set out in Clause 15.3 of Schedule 2; or (i) the
Authority may procure alternative maintenance services from a third party.

The Authority confimns that it will act reasonably at all times when electing to exercise
its rights to procure altemative services from a third party under Clause 11.1 of this
Schedule 9. In particular, the Authority will only elect to procure altemative services
from a third party where the following circumstances apply:
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12

121

1.1

1.2

1.3

11.2.1 the alternative services are reguired urgently due to health and safety
reasons andior to keap the relevant Goods operalive;

11.2.2 the Supplier has been notified of the urgency of the requirement and its
failure to provide the Maintenance Services in accordance with the
requirements of this Contract; and

11.2.3 the Supplier has been given a reasonable period of time (taking into account
the urgency of the requirement) to perdform the Non-performed Services
itself. What iz a “reasonable period of time™ in the parlicular circumstances
shall ba determined at the Authority's sole discretion taking into account its
obligation under this Clause 11.2 of this Schedule 9 to act reasonably.

In the event that the Authority elects to procure afternative services from a third party
in accordance with Clause 11.1 of this Schedule 9, the following provisions shall apply:

11.3.1 where the Supplier has been paid the Contract Price in advance for such
Mon-performed Services, the Supplier shall (i) refund the Authority the full
Contract Price paid, and (i) pay to the Authorty upon demand any
additional charges that the Authority has incurred in connection with any
alternative services additional to the Contact Price paid to the Supplier; and

11.3.2 where the Supplier has not yet been paid the Confract Price for such
Nonperformed Services, the Supplier shall: (i) forfeit the Confact Price for
such Maintenance Services; and (i) pay to the Authonty upon demand any
additional charges that the Authority has incurred in connection with any
alternative services additional to the Contact Price that would have been
paid to the Supplier had the Supplier performed the Non-perdommed
Services in accordance with any time penods and/or other requirements set
out in the Contract.

Supplier's abli on to make good any dama

The Supplier shall make good at the Supplier's expense any damage to any property
or equipment caused by the Supplier when providing the Maintenance Services.

Schedule 10

b rmination
Dispute Process

During any Dispute, including a Dispute as to the validity of the Contract, it is agreed
that the Supplier shall continue its performance of the provisions of the Contract (unless
the Authonty requests in wriling that the Supplier dees not do so).

In the case of a Dispute the Supplier and the Authority shall make every reasonable
effort to communicate and cooperate with each other with a view to resoclving the
Dispute and shall follow the procedure set out in this Schedule 10.

In the event of a Dispute either Parly may serve a Dispute Notice on the other Party
to commence formal resolution of the Dispute. The Dispute Motice shall set out:



1.4

1.5

1.6

1.3.1

1.3.2

the material particutars of the Dispute; and

the reasons why the Parly serving the Dispute Motice believes the Dispute
has arisen.

Following the service of a Dispute Mofice the Parties shall first seek to resolve the
Dispute by convening a meeting between the Authonty’s Contract Manager and the
Supplier's Contract Manager (together the “Contract Managers”).

1.4.1

14.2
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1.4.4

The meeting of the Contract Managers must lake place within five (5)
Business Days of the date of the Dispute Notice (the “Dispute Meeting”).

The Contract Managers shall be given ten (10) Business Days following the
date of the Dispute Meeting to resolve the Dispute.

The Contract Managers can agree to further meetings at levels 2 andfor 3,
as referred to at clause 5.1 of the Key Provisions in Schedule 1, in addition
to the Dispute Meeting, but such meetings must be hald within the ten (10)
Business Day timetable set out in paragraph 1.4.2 of this Schedule 10,

If at any point it becomes clear that the timetable set out cannot be met or
has passed, the Parties may (but shall be under no obligation to) agree in
writing o extend the timatable. Any agreed extension to the limetable shall
have the effect of delaying the start of the subsequent stages by the period
agread in the extension.

If the procedure set oul in paragraph 1.4 of this Schedule 10 has been exhausted and
fails o resolve the Dispule either Party may request the Dispute be resolved by way of
a binding expert determination (pursuant to paragraph 1.6 of this Schedule 10). For the
avoidance of doubt, the Expert shall determine all matters (including, without limitation,
matters of contraciual construction and interpretation) in connection with any Dispute
referred to binding expert determination pursuant to paragraph 1.6 of this Schedule 10.

Where the Dispute is referred to binding expert determination the following process will

apply.
1.6.1

1.6.2

1.6.3

The Party wishing to refer the Dispute to expert determination shall give
notice in writing to the other Party informing it of its wish to refer the Dispute
to expert determination and giving brief datails of its position in the Disputa,

The Parties shall attempt to agree upon a single expert (who must have no
connection with the Dispute unless both Parties have consented in writing)
{an "Expert”). For the avoidance of doubt, whera the Dispule relates lo
contractual interpretation and construction, the Expert may be CQueen's
Counsel. Inthe event that the Parties fail o agree upon an Expert within five
{5) Business Days following the date of the notice referred to in paragraph
1.6.1 of this Schedule 10 (or if the person agreed upon is unable or unwilling
to act), the Parties agree that the Expert will be nominated and confirmed to
be appointed by the Centre for Effective Dispute Resolution.

The Expert must be willing and able to complete the exper determination
process within thirty (30) Business Days of the Date of Final Representations
(as defined in paragraph 1.6.5 of this Schedule 10).



1.6.4

1.6.5

1.6.6

1.6.7
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1.6.10

1.6.11

1.6.12

1.6.13

The Expert shall act as an expert not as an arbitrator or legal advisor. There
will be no formal hearing and the Expert shall regulate the procedura as he
seas fit,

The Partias shall each have the right to make written represantations to the
Expert and will, with reasonable prompiness, provide the Expert with such
assistance and documents as the Expert reasonably requires for the purpose
of reaching a decision, Such representations must be made within twenty
eight (28) Business Days of the Expert being appointed, or fourtean (14)
Business Days after the last documents requested by the Expert have been
provided to the Expert, whichever is the later ("Date of Final
Representations”). Any documents provided to the Expert and any
comespondence to or from the Exper, including email exchanges, shall be
copied to the other Party simultaneousty.

The Expert shall have the power to open up, review and revise any cerfificate,
opinion, requisition or notice and o determine all matters in Dispute
{including his jurisdiction to determine matters that have been referred to
hiirmy).

The Expert may take such advice and assistance from professional advisers
or other third parties as he reasonably considers appropriate o enable him
to reach a determination of the Dispute and may issue orders that one or
both of the Parties are to pay such third party costs, stating the proporion.
For the avoidance of doubt, where the Expert is not Queen's Counsal, and
the Expert requires advice or assistance on matters of contractual
interpretation and construction, the expert may lake such advice and
assistance from a third party Queen's Counsel of their choosing under this
paragraph 1.6.7 of this Schedule 10. The Parties will pay any such third party
costs incurred pursuant to this paragraph 1.6.7 of this Schadule 10 in such
proportions as the Expert shall order. In the absence of such arder such third
party costs will be paid equalky.

The Exper shall provide the Parties with a wrillen determination of the
Dispute (the “Expert's Decision”) within thirty (30) Business Days of the
Date of Final Representations, which shall, in the absence of fraud or
manifest error, be final and binding on the Parties.

The Expert's Decision shall include reasons.

The Parties agree to implement the Expert's Decision within five (5) Business
Days of the Expert's Decision being provided to them or as otherwise
specified as part of the Expert's Decision.

The Parties agree that the Expert shall be entitled to proceed to give his
binding determination should one or both Paries fail to act in accordance
with the procedural timatable set out above.

The Parties will pay the Expert's costs in such proporions as the Expert shall
determine. In the absence of such determination such costs will be shared
equally.

The Parties agree to keep confidential all information arising out of or in
connection with the exper determination, including details of the underying
Disputa, excapt where disclosure is requirad by Law.



1.7 Mothing in this Contract shall prevent:

1.7.1 the Authonty taking action in any court in relation (o any death or personal
injury arising or allegedly arising in connection with the provision of the
Goods andlor Services: or

1.7.2 either Party seeking from any court any interim or provisional relief that may
be necessary to protect the rights or property of that Party (including
Intellectual Property Rights) or which relates to the safely of patients and
other sarvice users or the secunty of Confidential Information, pending the
resclution of the relevant Dispute in accordance with the Dispute Resolution
Procedure.

1.8 Subject to paragraph 1.7 of this Schedule 10 neither Party may commence lagal
proceedings in relation to a Dispute until the dispute resolution procedures set out in
this Schadule 10 have bean exhausted. For the avoidance of doubt, either Party may
commence legal proceadings to enforce the Expert’s Decision.

1.8  This Schedule 10 shall survive the expiry of or eardier termination of this Coniract for
any reason.



























