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This agreement is made the
day of
2018
Between:

(1) The Secretary of State for Work and Pensions acting as part of the Crown (the Authority); and 
(2) John Graham Construction Limited, a company registered in Northern Ireland with company registration number NI003503 and whose registered office is at 5 Ballygowan Road, Hillsborough, County Down, BT26 6HX (the Supplier).
Background:

(A) The Authority wishes to establish a separate framework arrangement (referred to in this agreement as the Framework) for the provision of building, fit out and refurbishment capital works under which the Authority, DWP or any other party described within the Contract Notice (a Participating Body) is capable of calling-off under this Framework to purchase the Works from any of three regional and national lots (described in this agreement as Lot 1, Lot 2 and Lot 3 respectively).  
(B) The Authority placed a Contract Notice in the Official Journal of the European Union seeking expressions of interest from suppliers.

(C) The Supplier submitted its response to a selection questionnaire on 7 September 2017 in response to the Contract Notice.

(D) On 18 October 2017 the Authority invited potential suppliers (including the Supplier) to tender for an appointment to the Framework.

(E) The Supplier submitted its Tender on 4 December 2017 in relation to the Lot or Lots described in Schedule 1 under this Framework.

(F) The Authority selected the Supplier to enter into this agreement for the Lot or Lots described in paragraph 4.2 of this agreement in reliance upon the Tender.

(G) This agreement sets out the ordering and award procedure for the Works under each of the Lots as may be required by the Participating Bodies, the main terms and conditions for the Call-Off Contract which Participating Bodies may conclude with the Supplier and the obligations of the Supplier during and after the term of this Framework.
(H) It is acknowledged by both Parties that there will be no binding obligation on any Participating Body to award any Works under this Framework, nor does the Supplier have any exclusivity in respect of those Works, during its term.

It is agreed as follows:

1 Definitions and interpretation

1.1 In this agreement, unless the context otherwise requires, the following words have the following meanings:
	Activity Schedule
	means the Activity Schedule as defined in a Call-Off Contract under Lot 2 or 3;

	Call-Off Contract
	a legally binding agreement entered into (or as the context requires, which it is proposed be entered into) for provision of the Works by way of call-off under this agreement and substantially in the form of the Template Call-Off Contract for the relevant Lot;  

	Contract Notice 
	the contract notice, reference 2017/S150-309720, despatched by the Authority on 4 August 2017 for publication in the Official Journal of the European Union;

	Contract Schedule
	a schedule to a Call-Off Contract or to the Template Call-Off Contract as the context requires;

	Control
	shall have the meaning given in Section 416 of the Income and Corporation Taxes Act 1988 and “Controlling” and “Controlled” shall be interpreted accordingly;

	DWP
	means the Department of Work and Pensions on behalf of the Secretary of State for Work and Pensions acting as a Participating Body;

	Direct Award
	means, for the purposes of Lot 2 only, an award of a Call-Off Contract to a Supplier without a call for a Further Competition pursuant to the procedure set out in clause 5.5;

	Direct Award Criteria
	means the following criteria: 

· the Participating Body has specified its requirement for the Direct Award by reference to elements of the Works which were explicitly and specifically the subject of evaluation at the Tender stage of the Framework;   

· the Supplier, which in its Tender (for the Framework), is adjudged by the Participating Body (acting reasonably) to have provided the most economically advantageous tender (as more particularly described in the ITT) in respect of such elements of the Works; and 

· the Call-Off Contract substantially relates to the requirement specified above by the Participating Body

	Disclosed Data
	means all material, data and other information related to matters which are or may be relevant to the Works and the obligations (to be) undertaken by the Supplier under this agreement and/or any Call-Off Contract, including all materials, data and other information provided to the Supplier in connection with the ITT (including information available in data rooms and/or any supporting documents);

	Fee Percentage
	the Supplier's tendered fee percentage as defined in the Call-Off Contracts for Works under Lot 1, 2 or 3;

	Framework
	means the framework arrangement described in recital (A) above;

	Framework Agreement
	means this agreement;

	Framework Commencement Date
	the date of this agreement;

	Framework Period
	means the term of this agreement stated in clause 3.1;

	Further Competition
	means a competition carried out in accordance with the Further Competition Procedure;

	Further Competition Procedure
	means the further competition procedure described in clause 5.6 under which a Participating Body shall invite all capable Suppliers to put forward proposals in respect of the Works as applicable to Lot 2, or in respect of Lot 3;

	Further Competition Requirements
	means the requirements for a Project and/or a Programme set out by the Participating Body in accordance with clause 5.6.1;

	Guidance
	means Procurement Policy Notes and other guidance published by the Cabinet Office in relation to the Public Contracts Regulations 2015 (as updated from time to time) and available at https://www.gov.uk/government/organisations/crown-commercial-service;

	Insolvency Event
	means the occurrence of any of the following events:

a) any arrangement or composition with or for the benefit of the Supplier's creditors (including any voluntary arrangement as defined in the Insolvency Act 1986) being proposed or entered into by or in relation to the Supplier or any application for an interim order (including an interim administration order) or moratorium being made;

b) the Supplier or its directors resolving to appoint an administrator to it or to apply to court for an administration order in respect of it or an application for an administration order being made or any steps being taken by any person pursuant to Schedule B1 of the Insolvency Act 1986 (as amended) to appoint an administrator to it out of court (including the service or filing of a notice of intention to appoint an administrator);

c) a trustee, trustee in bankruptcy, liquidator, provisional liquidator, supervisor, receiver, administrator, administrative receiver or encumbrancer or person with similar powers taking possession of or being appointed over, or any distress, attachment, sequestration, execution or other process being levied or enforced (and not being discharged within fourteen (14) days) upon the whole or any part of the assets of the Supplier (other than for the purposes of a solvent reconstruction or amalgamation previously approved by the Authority, with the resulting entity assuming all the obligations of the Supplier);

d) the Supplier ceasing or threatening to cease to carry on business, or admitting in writing its inability to pay or being or becoming unable to pay its debts within the meaning of Section 123 of the Insolvency Act 1986 (without the need to prove any fact or matter to the satisfaction of the court) or suspending or threatening to suspend payment with respect to all or any class of its debts or becoming insolvent or bankrupt or commencing negotiations with one or more of its creditors with a view to rescheduling any of its indebtedness;

e) a petition being presented and (other than, in the case of an administration petition, any frivolous or vexatious petition or any petition which is actively defended) not being dismissed within fourteen days of presentation thereof, or a meeting being convened for the purpose of considering a resolution or the winding-up, bankruptcy or dissolution of the Supplier (other than for the purposes of a solvent reconstruction or amalgamation previously approved by the Authority with the resulting entity assuming all the obligations of the person in question);

f) the enforcement of any mortgage, charge, pledge, lien or other similar security interest (including the holder of a qualifying floating charge appointing an administrator or filing a notice of appointment with the court) over any assets of the Supplier;

g) to the extent that such an act is not specified in paragraphs (a) to (f) above, any legal process or proceeding which is instituted in relation to the Supplier in connection with the insolvency of the Supplier or the inability of the Supplier to pay its debts as they fall due, provided that such process or proceeding is of equivalent or greater seriousness to the acts of insolvency so specified in paragraphs (a) to (f) above; or

h) if the Supplier shall suffer any event analogous to any of the foregoing in any jurisdiction to which the Supplier is incorporated or resident or subject,

	ITT


	the invitation to tender issued by the Authority on 17 October 2017 in respect of the tendering exercise conducted pursuant to the Contract Notice;

	Lot 1 
	means a lot under this agreement for the procurement of Projects and/or Programmes of works where the value of individual Task Orders issued under the Call-Off Contract are up to £250,000 in value;

	Lot 2 
	means a lot under this agreement for the procurement of Projects and/or Programmes of works where individual Call-Off Contracts are up in the value range £250,001 to £2,000,000;

	Lot 3 
	means a lot under this agreement for the procurement of Projects and/or Programmes of works where individual Call-Off Contracts are up in the value range £2,000,001 to £8,000,000;

	Lots
	shall means Lot 1, Lot 2 and Lot 3 collectively;

	Lot 1 Supplier
	means a supplier appointed by the Authority to Lot 1;

	Lot 2 Supplier
	means a supplier appointed by the Authority to Lot 2;

	Lot 3 Supplier
	means a supplier appointed by the Authority to Lot 3;

	Lot 1 Template Call-Off Contract
	shall mean the form of contract for Lot 1 as set out in Part 1 of Schedule 2;

	Lot 2 Template Call-Off Contract
	shall mean the form of contract for Lot 2 as set out in Part 2 of Schedule 2;

	Lot 3 Template Call-Off Contract
	shall mean the form of contract for Lot 3 as set out in Part 3 of Schedule 2;

	Management Charge
	means the sum payable by the Supplier to the Authority being an amount equal to 1 per cent (1%) of the Price for Service Provided to Date or the Price for Work Done to Date (as the case may be) invoiced to the Participating Bodies by the Supplier (net of VAT) in each month throughout the Framework Period and thereafter until the expiry or earlier termination of all Call-Off Contracts to which the Management Charge applies as stated in clause 8.1.1 of this agreement;

	Material Default
	means any breach of this agreement (including any breach of any warranty, representation or undertaking set out in clause 9), negligence or wilful default by the Supplier which the Authority reasonably considers to be sufficiently material as to justify termination of this agreement;

	Participating Body
	shall have the meaning ascribed to it in recital (A) above;

	Price List
	means a Price List as defined in a Call-Off Contract under Lot 1;

	Pricing Schedule
	means the pricing schedule completed by the Supplier in its tender which informs in the case of Lot 1 the Price List and in the case of Lots 2 and Lot 3, the Activity Schedule, in each case to be prepared by reference to and not departing from the Schedule of Rates (save to the extent of any reduction in Tendered Rates for the purpose of a Further Competition);

	Programme
	means a series of similar Projects to be undertaken at different Sites under a single Call-Off Contract;

	Project
	means a project of Works at a Site;

	Region
	means:

Region A – East Anglia, East Midlands & West Midlands

Region B – London & South East England

Region C – North West England and North Wales

Region D – Scotland & North East England

Region E – South Wales & South West England

	Regulations 
	means the Public Contracts Regulations 2015 (as amended from time to time);

	Schedule
	a schedule to this Framework Agreement as the context requires;

	Schedule of Rates
	means the schedule of rates set out in Schedule 3 subject to and adjusted by the Tendered Rates;

	Scope
	the document comprising Template Scope and Tendered Scope to be used for the development and completion of "the Scope" as referred to in Call-Off Contracts for each respective Lot;

	Site

Supplier
	means a Site as defined in a Call-Off Contract;

means the supplier appointed to this Framework under Lot 1, Lot 2 or Lot 3 respectively;

	Supplier Representative
	means the person named in Schedule 1;

	Task Order
	means a Task Order as defined in the Lot 1 Template Call-Off Contract; 

	Template Call-Off Contract
	the template form of Call-Off Contract for the Lot to which the Supplier is appointed under this agreement as set out Parts 1, 2 and 3 (respectively) of Schedule 2 (and incorporating relevant parts of the Tender); 

	Template Scope
	the information, specifications, design requirements and other documents prepared by the Authority which are to form part of the Scope contained within Schedule D of the Template Call-Off Contracts;

	Tender
	the tender submitted by the Supplier on 4 December 2017 in response to the ITT as included at Schedule 8;

	Tendered Rates
	the Supplier's tendered adjustments to the schedule of rates and/or tendered preliminaries, overhead and profit percentages set out in Schedule 4 set out in the Pricing Schedule;

	Tendered Scope
	information provided by the Supplier in its Tender to constitute part of the Scope;

	Works
	the works or services comprising new building works and/or works of fit out, repair, replacement and/or refurbishment, including small works, minor works and/or intermediate works and related operations being undertaken at an office, shop, bureau, kiosk or other permanent or temporary building or unit used for the delivery of over-the-counter, telephone or consultant room style public services and advice and/or of commercial office and retail character that are envisaged by the ITT and the Template Call-Off Contract for each of those respective Lots;

	Year
	each annual period during the Framework Period, starting on the Framework Commencement Date and each anniversary thereof.


1.2 In this agreement, unless the context otherwise requires and where references are to terms defined in the Template Call-Off Contract, any reference to:

1.2.1 a statute or a provision of a statute (including any subordinate legislation) shall be construed as a reference to that statute or provision as amended, re-enacted, consolidated or extended at the relevant time and shall include any orders, regulations, codes of practice, instruments or other subordinate legislation made under the relevant statute;
1.2.2 the singular shall include the plural and vice versa;

1.2.3 the masculine gender shall include the feminine and neuter and vice versa;

1.2.4 any party to this agreement include its successors-in-title and permitted assignees; 
1.2.5 the holder of any office or position of responsibility includes a reference to such person as is from time to time appointed (temporarily or permanently) to exercise the functions of the holder; 

1.2.6 a public organisation or representative shall be deemed to include a reference to any successor to such public organisation or representative, or any organisation or entity or representative which has taken over the functions or responsibilities of such organisation or representative; 
1.2.7 persons shall any include individuals, partnerships, firms, trusts, bodies corporate, governments, governmental bodies, authorities, agencies, unincorporated bodies of persons or associations and any organisations having legal capacity;
1.2.8 clauses and schedules and are to clauses and schedules (respectively) of this agreement;
1.2.9 written or writing includes faxes (but not email) or other transitory forms;

1.2.10 any agreement (including this agreement), document or other instrument include a reference to that agreement, document or instrument as amended, supplemented, substituted, novated or assigned (subject to all relevant approvals and any other provision of this agreement expressly concerning such agreement, document or other instrument); 
1.2.11 any phrase introduced by the terms "include", "including", "particularly" or "in particular" or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms;

1.3 The table of contents and headings are inserted for ease of reference only and shall not affect the construction of this agreement.

2 Supplier due diligence
2.1 The Supplier acknowledges and agrees that:

2.1.1 it has sufficient information, rights, hardware, equipment, software, materials, personnel, facilities and other items to implement and provide the Works in accordance with any Call-Off Contract;

2.1.2 the Supplier shall not be relieved from any risk or obligation under this agreement, nor shall it have any claim of whatsoever nature against the Authority by reason of:

(a) any inaccuracy, insufficiency, error, omission, unfitness for purpose, defect or inadequacy of any kind whatsoever in the Disclosed Data; or

(b) the Supplier’s failure to carry out due diligence or to satisfy itself that the Disclosed Data is sufficient;

2.1.3 the Supplier shall not be entitled to any alteration in the manner of or increase in payments, nor to alter any service levels and/or refuse to provide any of the Works under any Call-Off Contract by reason of any failure by the Supplier to carry out its own due diligence prior to the Framework Commencement Date; and

2.1.4 the Supplier shall undertake any due diligence or joint verification with the Authority prior to the Framework Commencement Date.

2.2 The Authority gives no warranty or undertaking that the Disclosed Data represents all of the information in its possession or power (either before or at the Framework Commencement Date) relevant or material to the Works and the obligations undertaken by the Supplier under this agreement and/or any Call-Off Contract.  The Authority shall not be liable to the Supplier in respect of any failure (whether before or at the Framework Commencement Date) to:

2.2.1 disclose or make available to the Supplier any information, material, documents or data; 

2.2.2 keep the Disclosed Data up to date; or 

2.2.3 inform the Supplier of any inaccuracy, error, omission, unfitness for purpose, defect or inadequacy in the Disclosed Data.

2.3 The Authority shall not be liable for any costs arising from the Supplier's failure to acquire knowledge which the Supplier is otherwise deemed to have under the provisions of this agreement.

3 Term of Framework

3.1 This agreement shall take effect on the Framework Commencement Date and shall continue in force, unless terminated early in accordance with its terms, until the expiry of a period of four years from the Framework Commencement Date.

4 Scope of Framework

4.1 This agreement shall govern:-

4.1.1 the relationship between the Authority and the Supplier in relation to the establishment of the framework arrangement contemplated by the Contract Notice; and

4.1.2 the basis on which Participating Bodies may at their discretion call-off Works from the Supplier by entering into a Call-Off Contract with the Supplier.

4.2 The Supplier is appointed to the Lot and, where relevant, to the Region (or Regions) (as applicable) stated in Schedule 1.  

4.3 The Supplier acknowledges that there is no obligation whatsoever for the Authority or any Participating Body to purchase any Works from the Supplier and/or enter into any Call-Off Contract under this agreement.  
4.4 Neither the Authority nor any other Participating Body shall be deemed to have given or accepted any undertaking any other form of statement, promise, representation, guarantee or obligation in respect of any particular volume, quantity or value of the Works that may be purchased under this agreement and the Supplier acknowledges and agrees that it has not entered into this agreement on the basis of any such undertaking, statement, promise, representation, guarantee or obligation. 

4.5 The Supplier further acknowledges and agrees that, in entering into this agreement, no form of exclusivity is being granted by the Authority or any other Participating Body as regards the provision of the Works or any services similar to them and that the Authority and each of the other Participating Bodies is at all times entitled to enter into other contracts and agreements with other suppliers for the provision of services which are the same as or similar to the Works. 
5 Call-Off Arrangements

5.1 A Participating Body shall be entitled to call-off the provision of Works from the Supplier under this agreement, subject to and in accordance with the following provisions of this clause 5:

5.1.1 Where the Supplier is appointed under Lot 1, a Participating Body may award Works falling within the values stated in the definition of Lot 1 by following the procedure set out in clause 5.3;

5.1.2 Where the Supplier is appointed under Lot 2, a Participating Body may either:

(a) make a Direct Award of Works falling within the values stated in the definition of Lot 2 by following the procedure set out in clause 5.5; or

(b) invoke the Further Competition Procedure set out in clause 5.6.

5.1.3 Where the Supplier is appointed under Lot 3, a Participating Body may award Works falling within the values stated in the definition of Lot 3 by invoking the Further Competition Procedure as set out in clause 5.6.

5.1.4 For Lot 1 and Lot 2 only, where a Programme spans more than one Region, the Authority reserves the right to award a Task Order and/or a Call-Off Contract to the Supplier, who, due to the geographical coverage of their Lot, is eligible for the highest proportion of the Work under that Programme. The Parties hereby agree that the Authority shall in no way be liable for loss of business, profit or opportunity to any Supplier which has been allocated a Lot within which such works fall, but who is not eligible to be awarded such Works pursuant to this clause 5.1.4.
5.2 The Supplier shall at all times act reasonably and in good faith, liaising and co-operating as necessary with the relevant Participating Body, with a view to giving effect to the intent of this clause 5.

Lot 1 Award Procedure

5.3 Where a Participating Body wishes to enter into a Call-Off Contract under Lot 1 it shall:

5.3.1 indicate in writing to the Supplier its readiness to enter into a Lot 1 Call-Off Contract indicating the period within which the Participating Body shall require the Call-Contract to be entered into and the starting date (as defined by the Template Call-Off Contract);
5.3.2 prepare the form of Call-Off Contract in terms that are materially the same as the Lot 1 Template Call-Off Contract, incorporating the Price List and the Template Scope and Tendered Scope; and 

5.3.3 require the Supplier to complete the Contract Data Part 2 including its tendered Fee Percentage.

5.4 Where the Supplier receives a form of Lot 1 Template Call-Off Contract issued and served by the Participating Body in the agreed form set out in Part 1 of Schedule 2 as contemplated by clause 5.3, it shall: 

5.4.1 accept the Call-Off Contract; and

5.4.2 sign the Call-Off Contract with the completed Contract Data Part 2 and return to the Participating Body within seven calendar days of its receipt in accordance with this agreement.

Lot 2 Award Procedure – Direct Award
5.5 A Participating Body may procure Works falling under the definition of Lot 2 and falling under the definition of Works by a Direct Award provided that the Direct Award Criteria are met. Provided that the Direct Award Criteria are met, the Participating Body shall be entitled to:

5.5.1 consult the Supplier in writing by serving a notice on the Supplier to this effect, requesting that (to the extent necessary) the Supplier supplement its Tender, with a view to agreeing an appropriately populated and (to the extent necessary) amended form of Call-Off Contract;

5.5.2 prepare the form of Call-Off Contract substantially in the form set out in Part 2 of Schedule 2; and
5.5.3 require the Supplier (acting reasonably and in good faith) promptly and in any event within fourteen calendar days of receipt of the notice from the relevant Participating Body (or such longer period as the Participating Body considers appropriate in the circumstances and specified to the Supplier):

(a) to confirm its response to the Participating Body's request; 

(b) to complete the Contract Data Part 2 including its tendered Prices and Fee Percentage; and 

(c) thereafter to liaise with the Participating Body as necessary to agree and then execute an appropriately populated and (to the extent necessary) amended form of Call-Off Contract.

Further Competition – Alternative Lot 2 and only Lot 3 Award Procedure
5.6 Where a Participating Body wishes by Further Competition to award a Call-Off Contract under Lot 2 or Lot 3 of this agreement, the Participating Body shall:
5.6.1 develop the Scope setting out, amongst other things,  its specific estate or other requirements (Further Competition Requirements);

5.6.2 develop the Activity Schedule setting out the relevant activities required to be provided by the Supplier;

5.6.3 set out such other information required to complete the Contract Data Part One;

5.6.4 amend or refine the terms of the Template Call-Off Contract to reflect its Requirements, but only to the extent permitted by and in accordance with the Regulations and Guidance;

5.6.5 invite tenders by conducting a Further Competition Procedure for its Requirements in accordance with the Regulations and Guidance and in particular: 
5.6.6 request completion of the following documents:
(a) Contract Schedule B of the Template Call-Off Contract, Contract Data Part Two (Data provided by the Contractor); and

(b) for any Lot 2 Call-Off Contract, the Contract Schedule E of the Template Call-Off Contract, the Activity Schedule on the basis that the Prices under shall not exceed the Tendered Rates; or

(c) for any Lot 3 Call-Off Contract, the Contract Schedule E of the Template Call-Off Contract on the basis that its preliminaries, overhead and profit shall not exceed the Tendered Rates. 

If an Electronic Reverse Auction (as defined in paragraph 1.2 of Schedule 5) is to be held, the Participating Body shall, by written notice to the Supplier Representative, notify the Supplier in accordance with Schedule 5 and shall conduct the Further Competition Procedure in accordance with Schedule 5; 

For the avoidance of doubt, if an Electronic Reverse Auction is not used, the process as set out under paragraphs 5.6.1 to 5.6.6

 REF _Ref486942277 \r \h 
(b) above shall apply.

5.7 The Supplier shall respond to an invitation to tender promptly and in good faith and in accordance with the Further Competition Procedure provide a compliant response to all questions and requests for information by the Authority.  The Supplier shall not decline to provide a tender under this agreement.

5.8 A Call-Off Contract following a Further Competition Procedure shall:
5.8.1 recite the tender submitted by the successful Supplier;
5.8.2 include the Scope in accordance with the Template Scope;

5.8.3 state the Prices payable in accordance with the tender submitted by the successful Supplier as recorded in Contract Schedule E of the Template Call-Off Terms (the Activity Schedule);

5.8.4 incorporate the Template Call-Off Contract (as may be amended or refined by the Participating Body in accordance with clause 5.6.4 above) applicable to the Works; and

5.8.5 where amended be based on the Template Call-Off Contract and shall not include terms that are substantially amended as compared to those set out in the Template Call-Off Contract.

5.9 Without prejudice to the generality of clause 5.8.5, any revised proposal by the Supplier in its response to the Participating Body's request under clause 5.6.6(a) or 5.6.6(b) shall be based on and derived from the Tendered Rates.

5.10 For the avoidance of doubt:

5.10.1 the duration of any Call-Off Contract shall be consistent with the duration contemplated by the Contract Notice;

5.10.2 where applicable, and subject always to the terms of each Call-Off Contract, the Supplier shall endeavour to maximise the efficiency of its provision of the Works by seeking opportunities to establish shared service arrangements or generate other savings or efficiencies by virtue of it being engaged via this agreement to provide Works to multiple Participating Bodies;

5.10.3 the Supplier shall be responsible for ensuring that it has sufficient resources to perform its obligations under whatever Call-Off Contracts may be entered into under this agreement and that the allocation of resources towards any one Call-Off Contract does not adversely impact on its performance of any other Call-Off Contracts;

5.10.4 any demands placed on the Supplier by any Participating Body under or in connection with any particular Call-Off Contract shall not operate to excuse the Supplier from performance or otherwise entitle the Supplier to any form of relief in respect of the performance of its obligations under any other Call-Off Contract.

6 Change

6.1 Subject to the provisions of this clause 6 and, in respect of any change to the Tendered Rates, the Authority may request a variation to this agreement provided that such variation does not amount to a material change of this agreement within the meaning of the Regulations and the law (a Variation).

6.2 The Authority may, at its own instance or where in its sole and absolute discretion it decides to having been requested to do so by the Supplier, request a Variation by completing and sending the Variation Form as set out in Schedule 7 (Variation Form) to the Supplier giving sufficient information for the Supplier to assess the extent of the proposed Variation and any additional cost that may be incurred.

6.3 The Supplier shall respond to the Authority’s request pursuant to clause 6.2 within the time limits specified in the Variation Form. Such time limits shall be reasonable and ultimately at the discretion of the Authority having regard to the nature of the proposed Variation.

6.4 In the event that the Supplier is unable to agree to or provide the Variation and/or the Parties are unable to agree a change to the Framework Prices that may be included in a request for a Variation or response to it as a consequence thereof, the Authority may at its sole discretion and acting in its interest only:

6.4.1 agree to continue to perform its obligations under this agreement without the Variation; or

6.4.2 terminate this agreement with immediate effect.

7 Performance Management

7.1 The Supplier shall provide Management Information in accordance with any Call-Off Contract and shall, on request by the Authority, provide the same to the Authority under this agreement. The Supplier shall provide details of all amounts that it considers to be due to the Supplier in relation to any Call-Off Contract in such Management Information.

7.2 The Supplier's KPI performance measured and reported under Call-Off Contracts may be used by the Authority or by a Participating Body in either the evaluation criteria in any Further Competition Procedure or in relation to a Direct Award to determine the suitability of the Supplier for any award.

7.3 The Authority may:
7.3.1 in respect of Lot 1 Call-Off Contract, in the circumstances set out in the Lot 1 Call-Off Contract; and
7.3.2 in respect of Lot 2 and 3 Call-Off Contracts, when preparing a new Call-Off Contract under Lots 2 or 3 but not more than once in a Contract Year:
add, delete or activate  one or more Key Performance Indicators and/or adjust the Service Failure Points for one or more Key Performance Indicators. 

7.4 The Supplier has no right of objection to any changes made by the Employer under clause 7.3 where:
7.4.1 the total number of Key Performance Indicators attracting a payment deduction above £0.00 in the relevant Year does not exceed fifteen (15); and 
7.4.2 the purpose of the change is to reflect changes in a Participating Body's business requirements and/or priorities and/or to reflect changing industry standards.
8 Management charge

8.1 In consideration of the establishment and award of this Framework Agreement and the management and administration by the Authority of the same, the Authority shall be entitled:

8.1.1 at any time after the right of novation under clause 12.2 has been exercised to notify the Supplier that it proposes from the date of such notice to collect the Management Charge in respect of any Call-Off Contract entered into after the date of such novation; and

8.1.2 following the service of a notice under clause 8.1.1, to submit invoices to the Supplier in respect of the Management Charge due each Month based on the Management Information provided pursuant to clause 7.

8.2 Following the exercise of the Authority's rights under clause 8.1, the Supplier shall:

8.2.1 pay the Management Charge applied to the Price for Service Provided to Date or the Price for Works Done to Date (as the case may be) under any Call-Off Contract to which clause 8.1.1; and 

8.2.2 shall be entitled to apply for an increase of one per cent (1%) in its Prices in calculating the Price for Service Provided to Date or the Price of Work Done to Date under a Call-Off Contract (as the case may be) to which clause 8.1.1 applies.  
8.3 Unless otherwise agreed in writing, the Supplier shall pay by BACS (or by such other means as the Authority may from time to time reasonably require) the amount stated in any invoice submitted under clause 8.1 to such account as shall be stated in the invoice (or otherwise notified from time to time by the Authority to the Supplier) within thirty (30) calendar days of the date of issue of the invoice.

8.4 The Management Charge shall apply to the amount due to the Supplier under any Call-Off Contact to which clause 8.1.1 applies and shall not be varied as a result of any discount or any reduction in the Charges due to the application of any Service Credits (as defined in the Call-Off Contract) and/or any other deductions made under any Call-Off Contract.

8.5 Interest shall be payable on any late payments of the Management Charge under this agreement in accordance with the Late Payment of Commercial Debts (Interest) Act 1998.

9 Warranties, Representations & Undertakings

9.1 The Supplier warrants, represents and undertakes to the Authority and to each Participating Body that:

9.1.1 the Supplier’s signing, delivery and performance of this agreement shall not:

(i) constitute a failure to comply with any law, or of any judgement, order or decree of any court or governmental agency to which the Supplier is a party or by which the Supplier is bound;

(ii) constitute a breach or default under any contract by which the Supplier or any of its assets (whether tangible or intangible) are bound (whether by charge, pledge, lien or otherwise); or

(iii) result in the termination, cancellation or acceleration (whether after the giving of notice, lapse of time, or both) of any contract by which the Supplier or any of its assets (whether tangible or intangible) are bound (whether by charge, pledge, lien or otherwise);

9.1.2 the Supplier has the requisite power, capacity and authority and all necessary licences, permits and consents to enter into this agreement and to carry out the obligations contemplated herein;

9.1.3 there is no proceeding pending or, to the knowledge of the Supplier, threatened which challenges or may have a material adverse effect on this agreement or on the ability of the Supplier to carry out its obligations under this agreement;

9.1.4 the Supplier is not insolvent or unable to pay its debts as they fall due, no order has been made or petition presented or resolution passed for its winding up or administration, and no receiver, administrative receiver or manager has been appointed by any person of its business or assets or any part thereof, nor has any equivalent event taken place;

9.1.5 the Supplier is not aware, as at the Framework Commencement Date, of anything within the reasonable control of the Supplier which shall or might adversely affect the ability of the Supplier to fulfil its obligations under this agreement;

9.1.6 the Supplier does not have any commitments to third parties that conflict with the Supplier’s obligations under this agreement;

9.1.7 the Supplier has not violated any applicable laws or regulations or Authority policies notified to the Supplier regarding the offering of inducements in connection with this agreement;

9.1.8 the financial submissions made by the Supplier as part of its Tender were independently established by the Supplier and proposed to the Authority without collusion with any third party or any employee, adviser or representative of the Authority; 

9.1.9 all information, statements and representations in the Supplier’s Tender and/or provided by the Supplier to the Authority in connection with the tender exercise contemplated by the ITT were true, complete and accurate at the time that they were made or given and the Supplier has advised the Authority of any fact, matter or circumstance of which it has become aware since making such proposals or responses which would render any such statement or representation false or misleading;
9.1.10 all information provided by or on behalf of the Supplier to the Authority during the term of this agreement shall (as at the date provided) be true, accurate and complete, and the Supplier shall (to the extent that any such information has not already been expressly superseded by subsequent written communication) advise the Authority of any fact, matter or circumstance of which it has become aware since providing such information which would render it false or misleading;

9.1.11 the Supplier has conducted its own analysis and review of the Disclosed Data and has satisfied itself, before its signature of this agreement, as to the accuracy, completeness and fitness for purpose of all such Disclosed Data upon which it places reliance; and
9.1.12 the Supplier has not committed and will not commit any offence under any laws relating to money laundering (including those set out in Part 7 of the Proceeds of Crime Act 2002).
9.2 Each of the warranties, representations and undertakings in clause 9.1 is to be construed as a separate warranty, representation and/or undertaking on behalf of the Supplier and shall not be limited or restricted by reference to, or inference from, the terms of any other warranty, representation or undertaking or any other terms or conditions of this agreement.

10 Liability

10.1 The Authority shall not have any responsibility or liability to the Supplier in respect of:-

10.1.1 the manner in which any other Participating Body may call-off Works under this agreement, including any decision on the part of the Participating Body as to whether or not it should enter into any Call-Off Contract;

10.1.2 any failure on the part of any other Participating Body to observe or comply with this agreement and/or any Call-Off Contract; and/or

10.1.3 any other act or omission of any other Participating Body.

10.2 Any use of this agreement by any other Participating Body shall be on the basis that the Authority shall not have any responsibility or liability to any other Participating Body in respect of:-

10.2.1 the manner in which that Participating Body calls-off Works under this agreement, including any decision on the part of the Participating Body as to whether or not it should enter into any Call-Off Contract;

10.2.2 any failure on the part of the Supplier to observe or comply with this agreement and/or any Call-Off Contract; and/or

10.2.3 any other act or omission of the Supplier.

10.3 Nothing in this agreement shall operate to limit or exclude any liability that cannot lawfully be limited or excluded.
11 Termination

11.1 Without prejudice to any other rights or remedies it may have, the Authority, by giving notice to the Supplier, may terminate this agreement immediately as of the date specified in that notice if any of the following circumstances occur or exist:

11.1.1 the Supplier commits a Material Default which is capable of being remedied and which is not remedied within thirty (30) days after receipt of notice of the Material Default from the Authority to the Supplier;

11.1.2 the Supplier commits a Material Default which is not capable of being remedied;

11.1.3 any Insolvency Event occurs in relation to the Supplier;

11.1.4 where there is a change in the credit rating of the Supplier which the Authority reasonably considers to be materially adverse;

11.1.5 where a consent or licence or approval which is material to the provision of the Works is or will no longer be available to (or held by) the Supplier;

11.1.6 if there is a change of Control of the Supplier which:

(a) gives the Authority grounds to believe that there is a significant risk of degradation in the quality or reliability of the Works;

(b) results in the Supplier becoming under the Control of another person with whom the Authority is in material dispute on a significant contract or a number of other contracts which the Authority reasonably regards as having a material effect; 

(c) results in the Supplier becoming under the Control of a foreign government;

(d) gives the Authority grounds to believe that there is a threat to the safety or security of the UK, the Authority, any other Participating Body, any relevant police force or members of the public; or

(e) in the opinion of the Authority, would be against the public interest, or would or might bring the Authority or any other Participating Body into disrepute, or harm or be prejudicial to the public confidence in (or public images of) the Authority, any other Participating Body or any relevant police force.

11.2 Any termination or expiry of this agreement:-

11.2.1 shall not (for the avoidance of doubt) affect the continuation in force of any Call-Off Contract entered into prior to the relevant termination or expiry date; and

11.2.2 shall not affect any accrued rights or liabilities of either party nor the coming into or continuance in force of any provision of this agreement which is expressly or by implication intended to come into or continue in force on or after such termination or expiry.

12 Assignment and Novation

12.1 The Supplier shall not assign, sub-contract, novate, or otherwise dispose of or create any trust in relation to any or all of its rights, obligations or liabilities under this Framework Agreement or any part of it without the prior written approval of the Authority.
12.2 The Authority may assign, novate or otherwise dispose of any or all of its rights, liabilities and obligations under this Framework Agreement or any part thereof to:

12.2.1 any other contracting authority (within the meaning of the Regulations); or

12.2.2 any Central Government Body or other body established by the Crown or under statute in order substantially to perform any of the functions that had previously been performed by the Authority; or

12.2.3 any private sector body which substantially performs the functions of the Authority, 

and the Supplier shall, at the Authority’s request, enter into a novation agreement in the form at Schedule 6 in order to enable the Authority to exercise its rights pursuant to this clause 12. 
12.3 Any change in the legal status of the Authority shall not affect the validity of this agreement and this agreement shall bind and inure to the benefit of any successor body to the Authority.
12.4 A change in the legal status of the Authority such that it ceases to be a Participating Body shall not affect the validity of this agreement and this agreement shall be binding on any successor body to the Authority.

13 Waiver
13.1 The failure of either party to insist upon strict performance of any provision of the this agreement, or the failure of either party to exercise, or any delay in exercising, any right or remedy shall not constitute a waiver of that right or remedy and shall not cause a diminution of the obligations established by this agreement.

13.2 No waiver shall be effective unless it is expressly stated to be a waiver and communicated to the other party in writing in accordance with clause 10. 
13.3 A waiver of any right or remedy arising from a breach of this agreement shall not constitute a waiver of any right or remedy arising from any other or subsequent breach of this agreement.
14 Notices

14.1 Except as otherwise expressly provided within this agreement, no notice or consent required or permitted to be given by one party to the other shall have any validity under this agreement unless given in writing by or on behalf of the party concerned.

14.2 Any notice or consent which is to be given by either party to the other shall be given by letter (sent by hand, first class post, recorded delivery or special delivery), or by facsimile transmission (confirmed by letter).  Such letters shall be addressed to the other party in the manner referred to in clause 10.3. Any such notice or consent shall be deemed to have been duly received:-

14.2.1 if hand delivered, at the time of actual delivery;

14.2.2 if dispatched by first class post, recorded delivery or special delivery, two working days after the day on which the relevant letter was posted to the correct address;

14.2.3 if dispatched by facsimile transmission, four (4) hours after successful transmission to the correct number;

provided in each case that if the deemed receipt time occurs either on a day that is not a working day or after 5.00pm on a working day, then the notice or consent in question shall not in fact be deemed to have been received until 10.00am on the next following working day (such times being local time at the address of the recipient).

14.3 For the purposes of clause 10.2, the address and other contact details for the Supplier and the Authority shall be as set out below:

	For the Authority:
	For the Supplier

	REDACTED
Department for Work and Pensions

Caxton House
Tothill Street

London 
SW1H 9NA
	REDACTED
John Graham Construction Limited

5 Ballgowan Road

Hillsborough

County Down

BT26 6HX


14.4 Either party may change its address for service by serving a notice in accordance with this clause.

14.5 At the same time as giving any notice or consent to the Authority in accordance with clause 10.2 above, the Supplier shall provide a copy of the relevant notice or communication to the Authority using the email address or fax number notified to the Supplier for these purposes from time to time.

15 Entire agreement
15.1 This agreement constitutes the entire agreement between the parties in respect of the matters dealt with therein. 
15.2 The Supplier acknowledges and agrees that it has not been induced to enter into this agreement in reliance upon, and in connection with the agreement does not have any remedy and waives all rights in respect of, any warranty, representation, statement, agreement or undertaking of any nature whatsoever other than as expressly set out in the agreement, except that this clause shall not exclude liability in respect of any fraudulent misrepresentation. 

16 Severability

If any provision of the agreement is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed and the remainder of the provisions of this agreement shall continue in full force and effect as if this agreement had been executed with the invalid, illegal or unenforceable provision eliminated.   
17 Further Assurance

17.1 Each party to this agreement undertakes at the request of the other and at the cost of the requesting party to do all acts and execute all documents which may be necessary to give effect to the meaning of this agreement. 
18 Third Party Rights

18.1 Each of the other Participating Bodies (i.e. each of the Participating Bodies, other than the Authority) shall have the right to enforce for its own benefit the provisions of clauses 4 and 5 of this agreement pursuant to the Contracts (Rights of Third Parties) Act 1999, provided that this agreement may nonetheless the varied, rescinded or terminated without the consent of any such Participating Body.
18.2 Subject to clause 18.1, a person who is not a party to this agreement shall have no right to enforce any of its provisions pursuant to the Contracts (Rights of Third Parties) Act 1999, provided that this clause does not affect any right or remedy of any person which exists or is available otherwise than under that Act.

19 Applicable law
This agreement will be governed by and shall be construed in accordance with the laws of England and Wales.  The Courts of England and Wales shall have exclusive jurisdiction to determine any dispute that arises out of or in connection with this agreement, its subject matter and/or its formation. 
	Executed as a Deed for and on behalf of The Secretary of State for Work and Pensions    by affixing hereto its common seal in the presence of: 


REDACTED

	) 
)
)
)
	

	Executed as a deed by John Graham Construction Limited   acting by:
REDACTED

	) 
)
)
)
	




Schedule 1

Lot Particulars
	The Supplier is appointed to the following Lots and Regions
	Lot 3

	Supplier Representative
	REDACTED or such other person as shall be notified in writing to the relevant Participating Body from time to time.


Schedule 2

Part 1
Lot 1 Call-Off Contract – Term Service
Schedule 2

Part 2

Lot 2/3 Call-Off Contract: Option A
Schedule 2

Part 3
Lot 2/3 Call-Off Contract: Option C
Schedule 3 


Schedule of Rates
REDACTED
Schedule 4

Tendered Rates

REDACTED
Schedule 5

E-auctions

1 Electronic Reverse Auctions

1.1 The Participating Body shall be entitled to invite the Supplier to a Further Competition Procedure using a reverse auction in accordance with the rules laid down by the Participating Body and in accordance with the Regulations, prior to the commencement of any such Further Competition Procedure.

1.2 The Supplier acknowledges that Participating Bodies may wish to undertake an electronic reverse auction, where Suppliers compete in real time by bidding as the auction unfolds (Electronic Reverse Auction).

1.3 Before undertaking an Electronic Reverse Auction, the relevant Participating Body will make an initial full evaluation of all tenders.

1.4 The Participating Body will inform the Supplier of the specification for the Electronic Reverse Auction which shall include:

1.4.1 the information to be provided at auction, which must be expressed in figures or percentages;

1.4.2 the mathematical formula to be used to determine automatic ranking of bids on the basis of new prices and/or new values submitted;  

1.4.3 any limits on the values which may be submitted;

1.4.4 a description of any information which will be made available to the Supplier in the course of the Electronic Reverse Auction, and when it will be made available to them;

1.4.5 the conditions under which the Supplier will be able to bid and, in particular, the minimum differences which will, where appropriate, be required when bidding;

1.4.6 relevant information concerning the electronic equipment used and the arrangements and technical specification for connection;

1.4.7 the date and time of the start of the Electronic Reverse Auction; and

1.4.8 details of when and how the Electronic Reverse Auction will close.

1.5 The Electronic Reverse Auction may not start sooner than two (2) Working Days after the date on which the specification for the Electronic Reverse Auction has been issued.

1.6 Throughout each phase of the Electronic Reverse Auction the Participating Body will communicate to the Supplier sufficient information to enable them to ascertain its relative ranking.

1.7 The Supplier acknowledges and agrees that:

1.7.1 the Participating Body and its officers, servants, agents, group companies, assignees and customers (including the Authority) do not guarantee that its access to the Electronic Reverse Auction will be uninterrupted or error-free;

1.7.2 its access to the Electronic Reverse Auction may occasionally be restricted to allow for repairs or maintenance; and

1.7.3 it will comply with all such rules that may be imposed by the Participating Body in relation to the operation of the Electronic Reverse Auction.

1.8 The Participating Body will close the Electronic Reverse Auction on the basis of:

1.8.1 a date and time fixed in advance;

1.8.2 when no new prices or values meeting the minimum differences required pursuant to paragraph 1.4.5 have been received within the prescribed elapsed time period; or

when all the phases have been completed.
Schedule 6

Form of Novation

Schedule 7

Variation Form

Variation Form No:

……………………………………………………………………………………

BETWEEN:

	[insert name of Authority ] ("Authority")
and

[insert name of Supplier] ("Supplier")


The Authority and the Supplier agree that the agreement between them dated [

] (Framework Agreement) is varied as follows and shall take effect on the date signed by both Parties: 

[insert amendments or reference to marked up framework agreement]
Words and expressions in this Variation shall have the meanings given to them in the Framework Agreement.

The Framework Agreement, including any previous Variations, shall remain effective and unaltered except as amended by this Variation.

Executed as a deed by

)
acting by:-


)
  


)


_______________________________Signature (of director)

_______________________________Signature (of director)

Schedule 8
Tender Documents and responses
REDACTED
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