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SCHEDULE 8.3

DISPUTE RESOLUTION PROCEDURE



Dispute Resolution Procedure
1. DEFINITIONS
In this schedule, the following definitions shall apply:
	“Contract Data”
	has the meaning given in paragraph ‎3.2.4 of Schedule 8.3 (Dispute Resolution Procedure);

	“Customer’s Dispute Resolution Team”
	the members, from time to time during the Term, of the Customer’s “Corporate Dispute Resolution Team”;

	“Dispute Resolver”
	an adjudicator appointed in accordance with paragraph ‎3 of Schedule 8.3 (Dispute Resolution Procedure);

	“Notice of Adjudication”
	is a notice commencing the adjudication procedure stated in Schedule 8.3 (Dispute Resolution Procedure) issued to the other Party with description of:
1. a brief overview of the Dispute;
the material particulars of the Dispute;
the reasons why the Party serving the notice believes that the Dispute has arisen; and
the decision which the Party serving the notice wishes the Dispute Resolver to make.


1. INTRODUCTION
The Parties acknowledge and agree that prior to the service of a Notice of Adjudication, the Customer Relationship Manager and the Service Provider Representative shall seek to resolve the Dispute without recourse to the rest of this Schedule 8.3, having due regard to the provisions of paragraph ‎5.
Unless agreed otherwise, (and subject to any rights or termination of this Agreement that either Party may have) the Parties shall continue to comply with their respective obligations under this Agreement regardless of the nature of the Dispute and notwithstanding the referral of the Dispute to the Dispute Resolution Procedure.
If a Notice of Adjudication is issued on behalf of the Customer it shall be issued by the Customer’s Dispute Resolution Team.  Once a Notice of Adjudication is issued on behalf of the Customer, the management of the Dispute shall be undertaken on behalf of the Customer by the Customer’s Dispute Resolution Team.
[bookmark: _Ref406744758][bookmark: _Ref384115914]ADJUDICATION 
Introduction
A Dispute arising under or in connection with this Agreement shall be referred to and decided by an adjudicator pursuant to this paragraph ‎3.
The Dispute Resolver
[bookmark: _Ref413939445]The Parties shall appoint a Dispute Resolver within five (5) days of a Notice of Adjudication being issued by a Party.
[bookmark: _Ref406744781]The Dispute Resolver is a person jointly chosen by the Parties or if the Parties cannot agree on the identity of an adjudicator, he is selected from the Customer's list of approved adjudicators (as amended from time to time) by the Party who refers a Dispute to adjudication. Subject to his agreement to act, the chosen adjudicator shall become the Dispute Resolver.
[bookmark: _Ref413939450]The Customer's current list of approved adjudicators is attached at Appendix 2 (List of Customer Adjudicators) of this Schedule 8.3 (Dispute Resolution Procedure).  The Customer may amend the list of approved adjudicators from time to time, subject to the Service Provider's consent to any such amendment (such consent not to be unreasonably withheld) provided that if the Service Provider has not provided a substantive response to a proposed amendment within seven (7) days then consent to the amendment shall be deemed to have been given by the Service Provider.
[bookmark: _Ref417310252]The Parties shall appoint the Dispute Resolver under the NEC4 dispute resolution service contract adopting the contract data set out in Appendix 1 to this Schedule 8.3 (Dispute Resolution Procedure) (“Contract Data”).
The procedure for appointment of a Dispute Resolver referred to in paragraph ‎3.2.2 shall also apply when a replacement adjudicator is needed (for example, but without limitation, if the appointed Dispute Resolver becomes unable or unwilling to act).  A replacement adjudicator has the power to decide a Dispute referred to his predecessor but not decided at the time when the predecessor resigned or became unable to act.  He shall deal with an undecided Dispute as if it had been referred to him on the date he was appointed.
The Dispute Resolver shall act impartially and shall decide the Dispute as an independent adjudicator and not as an arbitrator.
The Dispute Resolver, his employees and agents are not liable to the Parties for any action or failure to take action in an adjudication unless the action or failure to take action was in bad faith.
The Adjudication
A Party intending to refer a Dispute to adjudication shall give a Notice of Adjudication to the other Party.
[bookmark: _Ref413939457]Within seven (7) days of a Party giving a Notice of Adjudication he shall:
refer the dispute to the Dispute Resolver;
provide the Dispute Resolver with the information on which he relies, including any supporting documents; and
provide a copy of the information and supporting documents he has provided to the Dispute Resolver to the other Party.
[bookmark: _Ref413939470]Any further information from a Party to be considered by the Dispute Resolver shall be provided within fourteen (14) days of the referral.  This period may be extended if the Dispute Resolver and the Parties agree.
The Dispute Resolver may:
review and revise any action or inaction of the Customer or any Customer representative related to the Dispute;
review and revise any action or inaction of the Service Provider or any representative or Sub-contractor of the Service Provider;
take the initiative in ascertaining the facts and the law related to the Dispute;
instruct a Party to provide further information related to the Dispute within a stated time; and
instruct a Party to take any other action which he considers necessary to reach his decision and to do so within a stated time.
If a Party does not comply with any instruction within the time stated by the Dispute Resolver, the Dispute Resolver may continue the adjudication and make his decision based upon the information and evidence he has received.
A communication between a Party and the Dispute Resolver shall be communicated at the same time to the other Party.
If the Dispute Resolver's decision includes assessment of additional cost or delay caused to the Service Provider, he shall make his assessment in the same way as is provided for in relation to a Change.  If the Dispute Resolver 's decision changes an amount notified as due, payment of the sum decided by the Dispute Resolver is due not later than seven (7) days from the date of the decision or the final date for payment of the notified amount, whichever is the later.
[bookmark: _Ref413939476]The Dispute Resolver shall decide the Dispute and notify the Parties and the Customer's Dispute Resolution Team of his decision and his reasons within twenty-eight (28) days of the Dispute being referred to him.  The Dispute Resolver may extend this period by:
by up to seven (7) days if additional time is required to due to the complexity of the Dispute;
up to fourteen (14) days by with the consent of the referring Party; or
by any other period agreed by the Parties.
Subject to any rights of termination that either Party may have, unless and until the Dispute Resolver has notified the Parties of his decision, the Parties shall proceed as if the matter disputed was not disputed.
If the Dispute Resolver does not make his decision and notify it to the Parties within the time provided by this Agreement, the Parties and the Dispute Resolver may agree to extend the period for making his decision. If they do not agree to an extension, either Party may act as if the Dispute Resolver has resigned.
The Dispute Resolver's decision is binding on the Parties unless and until revised by arbitration and is enforceable as a matter of contractual obligation between the Parties and not as an arbitral award.  The Dispute Resolver's decision shall become final and binding if neither Party has notified the other within the times required by this Agreement that he is dissatisfied with a matter decided by the Dispute Resolver and intends to refer the matter to arbitration.
The Dispute Resolver may, within five (5) days of giving his decision to the Parties, correct the decision to remove a clerical or typographical error arising by accident or omission.
In any adjudication each Party will be liable for their own costs.
[bookmark: _Ref384115920]ARBITRATION
[bookmark: _Ref384116215]A Party may not refer any Dispute under or in connection with this Agreement to arbitration unless it has first been referred to the Dispute Resolver in accordance with this Agreement.
If after the Dispute Resolver notifies his decision a Party is dissatisfied, it may notify the other Party that it intends to refer the Dispute to arbitration (an “Arbitration Reference”) and, subject to compliance with the requirements of this paragraph, is thereafter entitled to do so.  A Party may not refer the Dispute to arbitration unless this notification is given within four (4) weeks of the notification of the Dispute Resolver’s decision to the Parties.
[bookmark: _Ref384115781]If the Dispute Resolver does not notify his decision within the time provided for by this Agreement, a Party may nevertheless notify the other Party that he intends to refer the Dispute to arbitration and, subject to compliance with the requirements of this paragraph, is thereafter entitled to do so.  A Party may not refer a Dispute to arbitration unless this notification is given within four (4) weeks of the date by which the Dispute Resolver should have notified his decision.
The arbitrator shall have the power to reconsider any decision of the Dispute Resolver and review and order that the Service Provider and/or the Customer revise and/or procure the revision of any action or non-action of the Service Provider/Service Provider’s Sub-contractor or representative or the Customer/Customer representative related to the Dispute.  The submissions and information that may be made/provided to the arbitrator by the Parties shall not be limited to the information, evidence or arguments put to the Dispute Resolver.
If a Dispute is referred to arbitration the Parties shall comply with the following provisions:
[bookmark: _Ref63153986]subject to paragraph ‎4.5.4, the arbitration shall be governed by the provisions of the Arbitration Act 1996 and the procedural rules of the London Court of International Arbitration ("LCIA") arbitration procedural rules (LCIA procedural rules in force at the date that the Dispute was referred to arbitration) shall be applied (save that in the event of any conflict between the LCIA rules and this Agreement, this Agreement shall prevail);
the decision of the arbitrator shall be final and binding on the Parties save that either Party shall be entitled to appeal to the courts of England and Wales in accordance with the provisions of the Arbitration Act 1996 that cannot be excluded;
either Party shall be entitled to disclose the decision of the arbitrator in any proceedings brought pursuant to clause 15.2 of the Guarantee, and Article 30 of the LCIA arbitration procedural rules shall be construed accordingly;
[bookmark: _Ref399926337]the tribunal shall consist of a sole arbitrator to be agreed by the Parties.  In the event that the Parties fail to appoint an arbitrator within ten (10) Working Days of the Arbitration Reference or, if the person appointed is unable or unwilling to act, the relevant arbitrator shall be appointed by the LCIA; and
the arbitration proceedings shall take place in London and in the English language.
[bookmark: InsertTOCHere][bookmark: _Ref384116305]URGENT RELIEF
Either Party may at any time take proceedings or seek remedies before any court or tribunal of competent jurisdiction:
for interim or interlocutory remedies in relation to this Agreement or infringement by the other Party of that Party’s Intellectual Property Rights; and/or
where compliance with paragraph ‎4 and/or referring the Dispute to adjudication may leave insufficient time for that Party to commence proceedings before the expiry of the limitation period.
SUB-CONTRACTORS
The Service Provider shall procure that any Key Sub-contractor involved in Services which are the subject of a Dispute shall, at the request of either Party:
[bookmark: _Ref273708013]provide reasonable access to data and/or documentation (whether in hard or soft copy) and/or witnesses of fact whose evidence may be relevant to the Dispute save that:
such obligation shall not extend to documentation that is protected by legal privilege; and
in relation to commercially sensitive data/documentation and/or in relation to data/documentation in relation to which the Key Sub-contractor owes a duty of confidentiality to third parties.
The Service Provider shall first be entitled to obtain from the Customer an undertaking of confidentiality in reasonable terms which shall be no less onerous than the confidentiality obligations of the Customer under clause 29 (Confidentiality) of this Agreement.
[bookmark: _Ref273708078]Upon the requesting Party agreeing to pay reasonable copying charges incurred in such provision, to provide a copy of any such data or documentation referred to at paragraph ‎6.1.1 above.
In relation to non-Key Sub-contractors involved in Services which are the subject of a Dispute, the Service Provider shall use reasonable endeavours to secure the co-operation of the Sub-contractor in providing the assistance described at paragraph ‎6.1.1 and paragraph ‎6.3 above.
For the avoidance of doubt, the obligations of the Service Provider described at clause 21 (Supply Chain Rights and Protections) of this Agreement shall extend to and apply for the purposes of any order made by a Dispute Resolver or the arbitrators pursuant to the provisions of this schedule and the Service Provider shall not, in seeking to resist the form of relief sought by the Customer, seek to argue that it is not within the power of the Service Provider to provide the relief if granted.
The Customer shall not be responsible for any costs incurred by any Sub-contractor participating in the resolution of any Dispute.
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Appendix 1
Contract Data to be used for the appointment of a Dispute Resolver
The Parties are:
	Name
Address for communications
Address for electronic communications
	Name
Address for communications
Address for electronic communications



The Dispute Resolver is:
	Name
Address for communications
Address for electronic communications



The Dispute Resolver acts as an Adjudicator / Dispute Avoidance Board member (delete as applicable).
1. 
The contract between the Parties is this Agreement.
The period of retention is 52 weeks.
The law of the contract is the law of England.
The language of the contract is English.
The amount of the advanced payment is £nil.
The Dispute Resolver's fee is.........….................per hour
The interest rate is the rate of statutory interest set by the Secretary of State pursuant to the Late Payment of Commercial Debts (Interest) Act 1998.
The currency of the contract is GB Sterling.
The Dispute Resolver's appointment will terminate 52 weeks after the issue of the decision.
The period within which payments are made is thirty (30) days after receipt of a valid invoice.
The additional conditions of contract are
Corrupt Practices
The Dispute Resolver does not:
1. offer or give to any person in the service of the Parties any gift or consideration of any kind as an inducement or reward in relation to the obtaining or execution of this Agreement or any other contract with the Parties or for showing favour or disfavour to any person in relation to this Agreement or any other contract with the Parties or
enter into this Agreement or any other contract with the Parties if, in connection with this Agreement or any such other contract, commission has been paid or an agreement for the payment of commission has been made by him or on his behalf or to his knowledge.
Confidentiality
The Dispute Resolver has the right to use the material relating to the adjudication only for the purposes of providing the decision and may make this right available to his employees and agents.
The Dispute Resolver complies, and shall take all reasonable steps to ensure that any persons advising or aiding him complies, with this confidentiality obligation [and the Official Secrets Act 1989]. Any information concerning the contract between the Parties or this Agreement obtained either by the Dispute Resolver or any person advising or aiding him is confidential, and is not used or disclosed by the Dispute Resolver or any such person except for the purposes of this Agreement.
Recovery of sums due from the Dispute Resolver
When under this Agreement any sum of money is recoverable from or payable by the Dispute Resolver such sum may be deducted from or reduced by the amount of any sum or sums then due or which at any time after may become due to the Dispute Resolver under this Agreement.


Appendix 2
List of Customer Adjudicators[footnoteRef:1] [1:  	Drafting Note: To be completed by the Customer.] 

	Name
	Chambers

	
	

	
	

	
	

	
	





