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TRANSFER REGULATIONS
[bookmark: _Ref113366274]	PART 1 - EMPLOYEE TRANSFER ARRANGEMENTS ON ENTRY {S16.1}

1	Definition Acronyms and Interpretation {S16.1.1}

1.1	In this Schedule 16 Part 1 (TUPE and Pensions), and its Annexes and Appendices (as applicable) will be interpreted in accordance with Schedule 1 (Definitions and Acronyms).
[bookmark: _GoBack]
[bookmark: WDXFirstTOC][bookmark: _Ref399129925][bookmark: _Ref157931704][bookmark: _Ref170865049]2	Authority Employees {S16.1.2}
2.1 [bookmark: _Ref296589580]Authority Employee Information / Target Cost adjustment mechanism
2.1.1 [bookmark: _Ref216100183][bookmark: _Ref172601993]Three months prior to the Relevant Transfer Date, the Authority shall provide to the Contractor :
(a) The Employee List; and
(b) Employee Liability Information in respect of the Expected Authority Transferees.
2.1.2 Up to twenty eight (28) days prior to the Relevant Transfer Date the Authority shall inform the Contractor of, and provide any information related to, any changes to the information provided pursuant to paragraph 2.1.1 as soon as reasonably practicable.
2.1.3 [bookmark: _Ref216100188]The Contractor’s Representative shall provide any information provided to it by the Authority under paragraph 2.1.1 to an Employing Sub-Contractor within seven (7) Business Days of receipt to the extent that such Expected Authority Transferees are to transfer to an Employing Sub-Contractor under a Relevant Transfer on the Relevant Transfer Date.
2.1.4 [bookmark: _Ref172601957]The Authority shall provide to the Contractor the Final List on or after the Relevant Transfer Date in any event no later than five (5) Business Days after the Relevant Transfer Date.
2.1.5 Paragraph 2.1.1 is subject to the Authority’s obligations in respect of the Data Protection Legislation and the Authority shall use its reasonable endeavours to obtain the consent of its employees to the extent necessary under the Data Protection Legislation or provide the data in anonymous form in order to enable disclosure of the information required under paragraph 2.1.1. To the extent anonymous data has been provided by the Authority to the Contractor pursuant to its obligations under Paragraph 2.1.1 above, the Authority shall provide full data to the Contractor no later than twenty eight (28) days prior to the Relevant Transfer.
2.1.6 [bookmark: _Ref221359661][bookmark: _Ref170865620]Where any differences between the Employee List(s) at Appendix 1 to Part 1 of this Schedule 16 (which shows the employee information on which the Contractor based the employment costs used to calculate the Target Cost (as set out in the Financial Model) and the Final List result in the actual additional Costs to the Contractor and/or any Employing Sub-Contractor, the Contractor may propose a reasonable adjustment to the Target Cost to meet such reasonable additional Costs that the Contractor and/or any Employing Sub-Contractor incurs or becomes liable for as a result of such difference provided that such difference is not as a result of an error or omission of the Contractor and/or any Employing Sub-Contractor which leads to such increase.  The Contractor shall produce such evidence of the reasonable additional Costs incurred or becomes liable for as the Authority may reasonably require as soon as is reasonably practicable and in any event no later than twenty eight (28) days following the receipt of such a written request prior to any adjustment to the Target Cost being made.  No adjustment to the Target Cost shall be made where there is a failure to produce such evidence within this timescale or where the Authority reasonably considers such information to be insufficient.  
2.1.7 [bookmark: _Ref221359664]Where the Authority reasonably considers that any differences between the Employee Lists at Appendix 1 to Part 1 of this Schedule 16 (which shows the employee information on which the Contractor based the employment costs used to calculate the Target Cost (as set out in the Financial Model) and the Final List result in an actual reduction of Costs to the Contractor and/or any Employing Sub-Contractor, the Authority shall propose a reasonable adjustment to the Target Cost to reflect any reasonable reduction in Costs to the Contractor and/or any Employing Sub-Contractor. The Authority and the Contractor shall produce such reasonable evidence as the other Party shall reasonably require as soon as is reasonably practicable and in any event no later than twenty eight (28) days after a request is made in writing in order to establish such a reduction in Costs. A failure by the Contractor to produce such evidence shall preclude the Contractor from objecting to an adjustment to the Target Cost. A failure by the Authority to produce such evidence, save where such a failure is as a result of an act or omission of the Contractor or Employing Sub-Contractor, shall result in no adjustment to the Target Cost.
2.1.8 [bookmark: _Ref221359812]Where, following the Relevant Transfer Date, the Contractor and/or the Authority provides reasonable evidence to the other Party that any of the details in the Final List were inaccurate the Target Cost shall be adjusted to reflect the adjustment which would have been made under paragraphs 2.1.6 and/or 2.1.7 (if any) had the Final List been accurate on the Relevant Transfer Date. The Authority and the Contractor shall produce such reasonable evidence of the inaccuracies and/or the additional Costs and/or reduction in Costs incurred as the other Party may reasonably require as soon as is reasonably practicable and in any event, no later than twenty eight (28) days following the receipt of such a request prior to any adjustments being made. Where there is a failure by the Contractor to produce such evidence within this timescale or where the Authority reasonably considers such information insufficient, no adjustment to the Target Cost shall be made.  A failure by the Authority to produce reasonable evidence to demonstrate inaccuracies and/or the reduction in Costs, save where such a failure is as a result of an act or omission of the Contractor or Employing Sub-Contractor, shall result in no adjustment to the Target Cost. 
2.1.9 No adjustments shall be made to the Target Cost in respect of inaccuracies raised under paragraphs 2.1.6, 2.1.7 or 2.1.8 more than six (6) months following the Relevant Transfer Date. 
2.1.10 [bookmark: _Ref156138390][bookmark: _Ref216101828]The Parties agree that any adjustments to the Target Costs under paragraphs 2.1.6, 2.1.7 or 2.1.8 for each Relevant Transfer shall be made in accordance with the Change Procedure as a Change in Provision which the Authority shall not unreasonably withhold or delay. 
2.1.11 [bookmark: _Ref221360030]If a claim or allegation is made by an Unexpected Employee that he has or should have transferred to the Contractor and/or any Sub-Contractor and/or (in the case of an Unexpected Employee whose employment terminated on or before the Relevant Transfer Date) that any liability relating to him has transferred to the Contractor and/or any Sub-Contractor by virtue of the Transfer Regulations and this Contract, the Party receiving the claim or allegation shall notify the other Party (or the Contractor shall notify the Authority on the Sub-Contractor’s behalf) in writing as soon as reasonably practicable and no later than ten Business Days after receiving notification of the Unexpected Employee's claim or allegation, whereupon: 
(a) the Authority shall, as soon as reasonably practicable, offer and/or confirm continued employment to the Unexpected Employee or take such other steps so as to effect a written withdrawal of the claim or allegation; and
(b) [bookmark: _Ref172602101]if the Unexpected Employee's claim or allegation is not withdrawn or resolved the Authority shall notify the Contractor (who will notify any Sub-Contractor who is a party to such claim or allegation), and the Contractor or Sub-Contractor shall employ the Unexpected Employee or as soon as reasonably practicable (subject to compliance with its obligations at paragraph 2.1.11(c)(iii), serve notice to terminate the Unexpected Employee's employment in accordance with his contract of employment and/or (in the case of an Unexpected Employee whose employment terminated on or before the Relevant Transfer Date) shall resist any claim brought by the Unexpected Employee against the Contractor and/or any Sub-Contractor; and
(c) [bookmark: _Ref156138366]the Authority shall effect an adjustment to the Target Cost which has the effect of reimbursing the Contractor for any of the following liabilities incurred by the Contractor or Sub-Contractor in dealing with or disposing of the Unexpected Employee's claim or allegation:
(i) any additional Costs of employing the Unexpected Employee to provide the Services under this Contract up to the date of dismissal where the Unexpected Employee has been dismissed in accordance with paragraph 2.1.11(b);
(ii) any liabilities acquired by virtue of the Transfer Regulations in relation to the Unexpected Employee;
(iii) any liabilities relating to the termination of the Unexpected Employee's employment provided the Contractor or Sub-Contractor has used reasonable endeavours to find alternative employment for the Unexpected Employee, but excluding such proportion or amount of any liability for unfair dismissal, breach of contract or discrimination attributable:
(A) to a failure by the Contractor or an Employing Subcontractor to act reasonably to mitigate the costs of dismissing such person;
(B) directly or indirectly to the procedure followed by the Contractor or an Employing Subcontractor in dismissing the Unexpected Transferee; or 
(C) to the acts/omissions of the Contractor or an Employing Subcontractor not wholly connected to the dismissal of that person;
(iv) any liabilities incurred under a settlement of the Unexpected Employee's claim which was reached with the express permission of the Authority (not to be unreasonably withheld or delayed);
(v) reasonable administrative costs incurred by the Contractor or Sub-Contractor in dealing with the Unexpected Employee's claim or allegation, subject to a cap per Unexpected Employee of '''''''''''''''''''' and
(vi) legal and other professional costs reasonably incurred;
(d) the Contractor shall be deemed to have waived its right to an adjustment as per paragraph 2.1.11(c) if it fails without reasonable cause to take, or fails to procure any Sub-Contractor takes, any action in accordance with any of the timescales referred to in this paragraph 2.1.11.
2.2 Obligations in Respect of Authority Employees 
2.2.1 [bookmark: _Ref173050041]The Contractor and the Authority acknowledge, and the Contractor shall procure that the Employing Sub-Contractors acknowledge, that the provision of the Services under this Contract will constitute one or more Relevant Transfers for the purposes of the Transfer Regulations. 
2.2.2 [bookmark: _Ref221362745]The Contractor agrees and shall procure that the Employing Sub-Contractors agree that from the Relevant Transfer Date the contracts of employment of any Authority Employees together with any collective agreements (save insofar as such contracts and such agreements relate to benefits for old age, invalidity or survivors under any occupational pension scheme or otherwise do not transfer pursuant to regulation 4A of the Transfer Regulations) will take effect as if originally made between the Contractor or an Employing Sub-Contractor and the Authority Employees (or the relevant trade union, as the case may be).
2.2.3 The Authority and the Contractor shall (and the Contractor shall procure that any Employing Sub-Contractors shall):
(a) before and in relation to the Relevant Transfer Date liaise with each other and shall co-operate with each other in order to implement effectively the smooth transfer of the Authority Employees to the Contractor or Employing Sub-Contractor; and
(b) comply with their respective obligations under the Transfer Regulations including their obligations to inform and consult under Regulation 13.
2.2.4 [bookmark: _Ref173050065]The Authority shall be responsible for all emoluments and outgoings in respect of an Authority Employee (including without limitation all wages, bonuses, commissions, payments in respect of holiday taken up to the Relevant Transfer Date, PAYE, national insurance contributions and contributions to retirement benefit schemes) in respect of the period prior to the Relevant Transfer Date and shall indemnify the Contractor in respect of the same. 
2.2.5 The Contractor or Employing Sub-Contractor (as the case may be) shall have responsibility for all emoluments and outgoings (including without limitation all wages, bonuses, commissions, payments in respect of holiday taken after the Relevant Transfer Date, PAYE, national insurance contributions and contributions to retirement benefit schemes) in relation to the Authority Employees with effect from and including the Relevant Transfer Date and the Contractor shall indemnify the Authority in respect of the same. 
2.2.6 [bookmark: _Ref221499938]No later than three (3) months after the Relevant Transfer Date the Contractor shall pay to the Authority a sum equal to the outstanding balance on the Relevant Transfer Date of any loan, advance or other indebtedness of any Authority Employee to the Authority which is outstanding immediately prior to the Relevant Transfer save to the extent that such sums are recovered by the Authority pursuant to paragraph 2.2.4.
2.2.7 [bookmark: _Ref173050094]The Authority shall indemnify the Contractor against all reasonable costs (including reasonable legal costs) losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with any claim or claims by any Authority Employee brought against the Contractor and/or any Employing Sub-Contractor at any time up to the Subsequent Transfer Date arising out of or in connection with any acts or omissions of the Authority which occurred prior to the Relevant Transfer Date for that Authority Employee provided that all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with such claims are not the result of any act or omission of the Contractor and/or Employing Sub-Contractor.
2.2.8 The Authority shall indemnify the Contractor against all reasonable costs (including reasonable legal costs) losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with any claim or claims by any Authority Employee or trade union representative or Authority Employee representative brought against the Contractor, whether before or after the Relevant Transfer Date, arising out of any failure by the Authority to comply with its obligations under Regulation 13 of the Transfer Regulations in respect of any Authority Employee or any other employee of the Authority affected by the Relevant Transfer effected by this Contract (as defined by Regulation 13 of the Transfer Regulations), except to the extent that all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with such claims are the  result of any act or omission of the Contractor and/or Employing Sub-Contractor.
2.2.9 [bookmark: _Ref173050282]The Contractor shall indemnify the Authority against all reasonable costs (including reasonable legal costs) losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with any claim or claims by any employee or trade union representative or employee representative brought against the Authority, whether before or after the Relevant Transfer Date, arising out of any failure by the Contractor or any Employing Sub-Contractor to comply with its or their obligations under Regulation 13 of the Transfer Regulations save to the extent that any reasonable costs (including reasonable legal costs), losses, and expenses and all damages, compensation, fines and liabilities arising out of such claims are the result of the act or omission of the Authority.
2.2.10 [bookmark: _Ref173050309]The Contractor shall indemnify the Authority in respect of all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and other liabilities arising out of or in connection with or as a result of a substantial change proposed or made by the Contractor or any Employing Sub-Contractor to the working conditions of all or any Authority Employees to the material detriment of such Authority Employees. For the purposes of this paragraph the expressions "substantial change" and "material detriment" shall have the same meaning as for the purposes of Regulation 4(9) of the Transfer Regulations. 
2.2.11 The Contractor shall indemnify the Authority in respect of all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and other liabilities arising out of or in connection with or as a result of any variations or proposed variations to any Authority Employee’s terms and conditions of employment pursuant to regulations 4(5) and 4(5B) of the Transfer Regulations.
2.3 Application of Paragraphs in this Schedule to employed Unexpected Employees
2.3.1 [bookmark: _Ref156138521]Paragraph 2.2.2, 2.2.4 to 2.2.6, 2.2.7 and 2.2.10 of Part 1, paragraph 2.5 of Part 2 (Staff Transfer on Exit) and Part 3 (Pension Matters) of this Schedule 16 shall apply to any Unexpected Employee whom the Contractor and/or any Sub-Contractor has decided to employ in accordance with paragraph 2.1.11(b) save that references to “the Relevant Transfer Date” in paragraphs 2.2.2, 2.2.4 to 2.2.6 and 2.2.7 of this Schedule 16 Part 1 shall be construed as being references to the date on which that Unexpected Employee took up employment with the Contractor or Sub-Contractor and any reference to an “Authority Employee” shall be construed as being a reference to the Unexpected Employee. 
2.4 Employee Liability Information
2.4.1 The Parties consider that the provisions of this Contract (and in particular paragraph 2.1.6 of this Part 1) provide sufficient protection and opportunity for compensation to the Contractor or Employing Sub-Contractors in the event of any breach by the Authority of its obligations under Regulation 11 of the Transfer Regulations and that as anticipated by Regulation 12(5) of the Transfer Regulations it is just and equitable that the Tribunal make no award for compensation under Regulation 12(3)(b) and, in the alternative, if the Tribunal determines that it is just and equitable for an award of compensation to be made then the Contractor for itself and on behalf of any Employing Subcontractor agrees that such award should be no more than ''''''''''''' for the relevant employee.
2.5 General 
2.5.1 The Contractor shall not recover any Costs and/or other losses under this Schedule 16 Part 1 where such Costs and/or losses are recoverable by the Contractor elsewhere in this Contract and/or have been recovered under the Transfer Regulations or otherwise. 
3 [bookmark: _DV_M54][bookmark: _DV_M55][bookmark: _DV_M198][bookmark: _DV_M199][bookmark: _DV_M200][bookmark: _DV_M63][bookmark: _DV_M213][bookmark: _DV_M69][bookmark: _DV_M79][bookmark: _Ref221363124][bookmark: _Ref399129518][bookmark: _Ref221066935][bookmark: _Ref221065733][bookmark: _Ref221067663]NOT USED{S16.1.3}
4 [bookmark: _Ref221500436][bookmark: _Ref399129926]General Provisions Applicable To Authority Employees, and Contractor Personnel {S16.1.4}
4.1 Contractor Indemnity 
4.1.1 The Contractor shall indemnify the Authority and any New Provider against all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with the employment or termination of employment by the Contractor or any Employing Sub-Contractor of any person (including the Authority Employees and Contractor Personnel) engaged in connection with the provision of the Services during the Contract Period from the Relevant Transfer Date.
4.2 Post Transfer Reporting
4.2.1 The Contractor shall upon request by the Authority provide (or shall procure that an Employing Sub-Contractor shall provide) the Authority with the following information in respect of the employees who are wholly or mainly employed, assigned or engaged in providing the Services:
(a) any proposed, agreed or imposed changes to terms and conditions of service;
(b) disputes relating to compliance with the Transfer Regulations which are regarded as unresolved by a recognised Trade Union;
(c) any court action or tribunal proceedings relating to compliance with the Transfer Regulations;
(d) completed court action or tribunal proceedings relating to compliance with the Transfer Regulations; and
(e) out of court settlements relating to compliance with the Transfer Regulations if possible having regard to the wording of the settlement.
[bookmark: _DV_M51][bookmark: _DV_M19][bookmark: _DV_M21][bookmark: _DV_M22][bookmark: _DV_M70][bookmark: _DV_M71]
Appendix 1 to Part 1, Schedule 16 {S16.1AP1}


LIST OF EMPLOYMENT INFORMATION ON WHICH THE CONTRACTOR BASED THE AUTHORITY EMPLOYEES PERSONNEL COSTS OF THE TARGET COST



Appendix 2 to Part 1, Schedule 16 {S16.1AP2}



NOT USED
Appendix 3 to Part 1, Schedule 16 {S16.1AP3}

PERSONNEL INFORMATION TO BE RELEASED PURSUANT TO THIS AGREEMENT

PART A

1. Pursuant to paragraphs 2.1.1 and Error! Reference source not found. of this Schedule 16 Part 1, the written statement of employment particulars as required by section 1 of the Employment Rights Act 1996 together with the following information (save where that information is included within that statement) will be provided to the extent it is not included within the written statement of employment particulars: 
0. Personal, Employment and Career 
a) 	Age; 
b) 	Security Vetting Clearance; 
c) 	Job title;
d)	Work location; 
e)	Conditioned hours of work; 
f) 	Employment Status; 
g) 	Details of training and operating licensing required for Statutory and Health and Safety reasons; 
h) 	Details of training or sponsorship commitments; 
i) 	Standard Annual leave entitlement and current leave year entitlement and record; 
j) 	Annual leave reckonable service date; 
k) 	Details of disciplinary or grievance proceedings taken by or against transferring employees in the last two years; 
l) 	Information of any legal proceedings between employees and their employer within the previous two years or any such proceedings that the transferor has reasonable grounds to believe that an employee may bring against the transferee arising out of their employment with the transferor; 
m) 	Issue of Uniform/Protective Clothing; 
n) 	Working Time Directive opt-out forms; and
o) 	Date from which the latest period of continuous employment began. 

0. Performance Appraisal 
a)	The current year's Performance Appraisal; 
b) 	Current year’s training plan (if it exists); and
c) 	Performance Pay Recommendations (PPR) forms completed in the current reporting year, or where relevant, any bonus entitlements.
0. Superannuation and Pay 
a)	Maternity leave or other long-term leave of absence (meaning more than four (4) weeks) planned or taken within the last two (2) years;
b) 	Annual salary and rates of pay band/grade; 
c) 	Shifts, unsociable hours or other premium rates of pay; 
d) 	Overtime history for the preceding twelve-month period;
e) 	Allowances and bonuses for the preceding twelve (12) month period;
f) 	Details of outstanding loan, advances on salary or debts;
g) 	Cumulative pay for tax and pension purposes; 
h) 	Cumulative tax paid; 
i) 	National Insurance Number; 
j) 	National Insurance contribution rate;
k) 	Other payments or deductions being made for statutory reasons;
l) 	Any other voluntary deductions from pay;
m) 	Civil Service Pension Scheme Membership (Opt-out of Civil Service Pension Scheme, Classic, Classic Plus, Premium, Nuvos, alpha, Defined Contribution); 
n) 	For pension purposes, the notional reckonable service date;
o) 	Pensionable pay history for three years to date of transfer;
p) 	Percentage of any pay currently contributed under additional voluntary contribution arrangements;
q) 	Percentage of pay currently contributed under any added years arrangements;

r)	Percentage of pay currently contributed under any added pension arrangements; and

s)	Percentage of pay currently contributed under any EPA arrangements.

0. Medical 
a) 	Sickness and absence records for the immediately preceding four (4) year period; and
b) 	Details of any active restoring efficiency case for health purposes. 

0. Disciplinary 
a) 	Details of any active restoring efficiency case for reasons of performance; and
b) 	Details of any active disciplinary cases where corrective action is on going.

1.6	Further information
a) 	Information about specific adjustments that have been made for an individual under the Disability Discrimination Act 1995 or the Equality Act 2010;
b) 	Short term variations to attendance hours to accommodate a domestic situation; 
c) 	Individuals that are TA members, or staff may have been granted special leave as a School Governor;
d)	Information about any maternity or other statutory leave or other absence from work; and

e)	For pension purposes, confirmation of any tapered enrolment date applicable to any Authority Employees.


Part B

1.7	Information to be provided twenty eight (28) days prior to the Relevant Transfer Date:
a)	Employee's full name; 
b)	Date of Birth;
c) 	Home address; and
d) 	Bank/building society account details for payroll purposes Tax Code.



PART 2 – STAFF TRANSFER ARRANGEMENTS ON EXIT {S16.2}
[bookmark: _Toc297191269][bookmark: _Toc297191271][bookmark: _Toc297191272][bookmark: _Toc297191273][bookmark: _Toc297191274][bookmark: _Toc297191275][bookmark: _Toc297191276][bookmark: _Toc297191277][bookmark: _Toc297191278][bookmark: _Toc297191289][bookmark: _Toc297191290][bookmark: _Toc297191291][bookmark: _Ref399129306]Definitions Acronyms and Interpretation{S16.2.1}
0. In this Schedule 16 Part 2 (TUPE and Pensions), and its Annexes and Appendices (as applicable) will be interpreted in accordance with Schedule 1 (Definitions and Acronyms).
1. [bookmark: _Ref227475340][bookmark: _Ref173051449]Employment {S16.2.2}
1. [bookmark: _Ref227474634]Information on Re-tender, Partial Termination, Termination or Expiry
0. [bookmark: _Ref221415605]No earlier than two years preceding the termination, partial termination or Expiry of this Contract or a potential Subsequent Transfer Date or at any time after the service of a notice to terminate this Contract or the provision of any of the Services (whether in whole or part) or on receipt of a written request by the Authority, the Contractor shall (and shall procure that any Employing Sub-Contractor shall):
0. [bookmark: _Ref216103120]supply to the Authority such information as the Authority may reasonably require in order to consider the application of the Transfer Regulations on the termination, partial termination or expiry of this Contract; 
0. supply to the Authority such full and accurate and up-to-date information as may be requested by the Authority including the information listed in Appendix 1 to this Schedule 16 Part 2 relating to the employees who are wholly or mainly employed, assigned or engaged in providing the Services or part of the Services under this Contract who may be subject to a Subsequent Relevant Transfer, separately identifying those ex-employees of the Authority whose employment previously transferred to the Contractor and/or Employing Sub-Contractor who are members of the Pension Schemes and who continue to be eligible under New Fair Deal (as defined and set out in Part 3 (Pension Matters) of this Schedule 16; 
0. provide the information promptly and in any event not later than three months from the date when a request for such information is made and at no cost to the Authority; 
0. [bookmark: _Ref221020088]acknowledge that the Authority will use the information for informing any prospective New Provider for any services which are substantially the same as the Services or part of the Services provided pursuant to this Contract;
0. inform the Authority of any changes to the information provided under paragraph 2.1.1(a) or 2.1.1(b) up to the Subsequent Transfer Date as soon as reasonably practicable.
0. [bookmark: _Ref156138540][bookmark: _Ref220664585]Three months preceding the termination, partial termination or expiry of this Contract or on receipt of a written request from the Authority the Contractor shall:
1. ensure that Employee Liability Information and such information listed in Part A of Appendix 2 of Part 2 of this Schedule 16 (Personnel Information) relating to the Subsequent Transferring Employees is provided to the Authority and/or any New Provider;
1. inform the Authority and/or any New Provider of any changes to the information provided under this Paragraph 2.1.2 up to any Subsequent Transfer Date as soon as reasonably practicable; 
1. enable and assist the Authority and/or any New Provider or any sub-contractor of a New Provider to communicate with and meet those employees and their trade union or other employee representatives.
0. [bookmark: _Ref216104844]No later than twenty eight (28) days prior to the Subsequent Transfer Date the Contractor shall provide the Authority and/or any New Provider with a final list of the Subsequent Transferring Employees together with the information listed in Part B of Appendix 2 of Part 2 of this Schedule 16 (Personnel Information) relating to the Subsequent Transferring Employees. The Contractor shall inform the Authority and/or New Provider of any changes to this list or information up to the Subsequent Transfer Date.    
0. [bookmark: _Ref156138592]Paragraphs 2.1.1 and 2.1.2 of this Appendix are subject to the Contractor's obligations in respect of the Data Protection Legislation and the Contractor shall use its best endeavours to obtain the consent of its employees (and shall procure that its Sub-Contractors use their best endeavours to obtain the consent of their employees) to the extent necessary under the Data Protection Legislation or provide the data in an anonymous form in order to enable disclosure of the information required under paragraphs 2.1.1 and 2.1.2. Notwithstanding this paragraph 2.1.4, the Contractor acknowledges (and shall procure that its Sub-Contractor acknowledges) that they are required to provide sufficient information to the Authority to enable the Authority to determine the nature of the activities being undertaken by the employees engaged in providing the Services, to assess whether there is an organised grouping for the purposes of the Transfer Regulations and assess which is assigned to such organised grouping. To the extent anonymous data has been provided by the Contractor pursuant to its obligations under Paragraph 2.1.1 or 2.1.2 above, the Contractor shall provide full data to the Authority no later than twenty eight (28) days prior to the Subsequent Transfer Date. 
0. [bookmark: _Ref157923798]On notification to the Contractor by the Authority of a New Provider or within the period of six (6) months prior to the Termination Date or after service of a notice to terminate this Contract (whether in whole or in part), whichever is earlier and in any event on receipt of a written request by the Authority, the Contractor shall not and shall procure that an Employing Sub-Contractor shall not:
4. materially amend or promise to amend the rates of remuneration or other terms and conditions of employment of any person wholly or mainly employed or engaged in providing the Services under this Contract; or
4. replace or re-deploy from the Services any person wholly or mainly employed or engaged in providing the Services, or materially increase or decrease the number of persons performing the Services under this Contract or the working time spent on the Services (or any part thereof); or
4. reorganise any working methods or assign to any person wholly or mainly employed or engaged in providing the Services  (or any part thereof) any duties unconnected with the Services  (or any part thereof) under this Contract; or
4. terminate or give notice to terminate the employment of any person wholly or mainly employed or engaged in providing the Services  (or any part thereof) under this Contract other than in the case of serious misconduct or for poor performance, 
	save in the ordinary course of business and with the prior written consent of the Authority (not to be unreasonably withheld or delayed) and the Contractor shall indemnify and keep indemnified the Authority in respect of any reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with any breach of paragraphs 2.1.1, 2.1.2, 2.1.3 or 2.1.5 of this Schedule 16 Part 2. 
0. The Authority may at any time prior to the period set out in paragraph 2.1.5 of this Schedule 16 Part 2 request from the Contractor any of the information in sections 1(a) to (d) of Appendix 1 and the Contractor shall and shall procure any Sub-Contractor will provide the information requested within twenty eight (28) days of receipt of that request.
0. The Contractor warrants that the information provided under paragraph 2.1.3 is accurate and complete in all material respects.
1. [bookmark: _Ref220667521]Obligations in Respect of Subsequent Transferring Employees 
1. To the extent that the Transfer Regulations apply on expiry, termination or partial termination of this contract, the Contractor shall and shall procure any Employing Sub-Contractor shall and the Authority shall and shall procure that a New Provider shall in such circumstances:
0. before and in relation to the Subsequent Transfer Date liaise with each other and shall co-operate with each other in order to implement effectively the smooth transfer of the Subsequent Transferring Employees to the Authority and/or a New Provider; and
0. comply with their respective obligations under the Transfer Regulations including their obligations to inform and consult under Regulation 13 of the Transfer Regulations.
1. [bookmark: _Ref227474645][bookmark: _Ref216104552]Unexpected Subsequent Transferring Employees
2. If a claim or allegation is made by an employee or former employee of the Contractor or any Employing Sub-Contractor who is not named on the list of Subsequent Transferring Employees provided under paragraph 2.1.3 (an "Unexpected Subsequent Transferring Employee") that he has or should have transferred to the Authority and/or New Provider by virtue of the Transfer Regulations, the Party receiving the claim or allegation shall notify the other Party (or the Contractor shall notify the Authority on the Sub-Contractor’s behalf and the Authority shall notify the Contractor on the New Provider’s behalf) in writing as soon as reasonably practicable and no later than ten (10) Business Days after receiving notification of the Unexpected Subsequent Transferring Employee's claim or allegation, whereupon:
0. the Contractor shall (or shall procure that the Employing Sub-Contractor shall), as soon as reasonably practicable, offer and/or confirm continued employment to the Unexpected Subsequent Transferring Employee or take such other steps so as to effect a written withdrawal of the claim or allegation; and
0. [bookmark: _Ref215822873]if the Unexpected Subsequent Transferring Employee's claim or allegation is not withdrawn or resolved the Contractor shall notify the Authority (who will notify any New Provider who is a party to such claim or allegation), and the Authority (insofar as it is permitted) and/or New Provider (as appropriate) shall employ the Unexpected Subsequent Transferring Employee or as soon as reasonably practicable, (subject to compliance with its obligations at paragraph 2.3.1(c)(iii)), serve notice to terminate the Unexpected Subsequent Transferring Employee's employment in accordance with his contract of employment; and
0. [bookmark: _Ref216104631]the Contractor shall indemnify the Authority against all reasonable costs (including reasonable legal costs) losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with any of the following liabilities incurred by the Authority or New Provider in dealing with or disposing of the Unexpected Subsequent Transferring Employee's claim or allegation:
2. any additional costs of employing the Unexpected Subsequent Transferring Employee up to the date of dismissal where the Unexpected Subsequent Transferring Employee has been dismissed in accordance with paragraph 2.3.1(b);
2. any liabilities acquired by virtue of the Transfer Regulations in relation to the Unexpected Subsequent Transferring Employee;
2. any liabilities relating to the termination of the Unexpected Subsequent Transferring Employee's employment  but excluding such proportion or amount of any liability for unfair dismissal, breach of contract or discrimination attributable:
(A) to a failure by the Authority or a New Provider to act reasonably to mitigate the costs of dismissing such person);
(B) directly or indirectly to the procedure followed by the Authority or a New Provider in dismissing the Unexpected Transferee; or
(C) to the acts/omissions of the Authority or a New Provider not wholly connected to the dismissal of that person;
2. any liabilities incurred under a settlement of the Unexpected Subsequent Transferring Employee's claim which was reached with the express permission of the Contractor (not to be unreasonably withheld or delayed);
2. reasonable administrative costs incurred by the Authority or New Provider in 	dealing with the Unexpected Subsequent Transferring Employee's claim or allegation, subject to a cap per Unexpected Subsequent Transferring Employee of £5,000; and
2. legal and other professional costs reasonably incurred;
2. the Authority shall be deemed to have waived its right to an indemnity under paragraph 2.3.1(c) if it fails without reasonable cause to take, or fails to procure any New Provider takes, any action in accordance with any of the timescales referred to in this paragraph 2.3.
1. [bookmark: _Ref221020658]Indemnities on Subsequent transfer under the Transfer Regulations on Partial Termination, Termination or Expiry of the Contract
3. If on the expiry, termination or partial termination of the Contract there is a Subsequent Relevant Transfer, the Contractor shall indemnify the Authority and any New Provider against all reasonable costs (including reasonable legal costs) losses and expenses and all damages, compensation, fines and liabilities arising out of or in connection with any claim by any employee or trade union representative or employee representative arising whether before or after the Subsequent Transfer Date out of any failure by the Contractor or any Sub-Contractor to comply with their obligations under Regulation 13 of the Transfer Regulations in relation to any Subsequent Transferring Employee or any other employee of the Contractor or any Sub-Contractor affected by the Subsequent Relevant Transfer (as defined by Regulation 13 of the Transfer Regulations), save to the extent that all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and liabilities are a result of the act or omission of the Authority or the New Provider.
3. [bookmark: _Ref220670788]If there is a Subsequent Relevant Transfer, the Authority shall indemnify the Contractor against all reasonable costs (including reasonable legal costs) losses and expenses and all damages, compensation, fines and liabilities arising out of, or in connection with:
1. any claim or claims by a Subsequent Transferring Employee at any time on or after the Subsequent Transfer Date which arise as a result of an act or omission of the Authority or a New Provider or a sub-contractor of a New Provider during the period from and including the Subsequent Transfer Date;
1. subject to paragraph 2.4.1 any claim by any employee or trade union representative or employee representative arising whether before or after the Subsequent Transfer Date out of any failure by the Authority or a New Provider or a sub-contractor of a New Provider to comply with their obligations under Regulation 13 of the Transfer Regulations in relation to any Subsequent Transferring Employee or any other employee engaged wholly or mainly in connection with the Services by the New Provider or any other employee of the Authority or any New Provider affected by the Subsequent Relevant Transfer effected by this Contract (as defined by Regulation 13 of the Transfer Regulations),
save to the extent that all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and liabilities are a result of the act or omission of the Contractor or any Employing Sub-Contractor.
3. [bookmark: _Ref220669661]In the event of a Subsequent Relevant Transfer, the Authority shall indemnify the Contractor in respect of all reasonable costs (including reasonable legal costs), losses and expenses and all damages, compensation, fines and other liabilities arising out of or in connection with or as a result of a substantial change by the Authority or a New Provider or any sub-contractor of a New Provider on or after the Subsequent Transfer Date to the working conditions of any Subsequent Transferring Employee to the material detriment of any such Subsequent Transferring Employee.  For the purposes of this paragraph 2.4.3, the expressions "substantial change" and "material detriment" shall have the meanings as are ascribed to them for the purposes of Regulation 4(9) of the Transfer Regulations.
1. [bookmark: _Ref221022263]Redundancy Liability on Partial Termination, Termination or Expiry 
4. [bookmark: _Ref221434746]The Authority shall indemnify the Contractor against any liability of the Contractor and/or any Employing Sub-Contractor to make payments to the Authority Employees and Contractor Personnel for Redundancy Costs as a consequence of dismissal by reason of redundancy for a sum equivalent to that to which Authority Employees and Contractor Personnel would have been entitled under the CSCS as if that Authority Employee and/or Contractor Personnel had still been serving the Crown as a Civil Servant and been entitled to compensation under the CSCS as at the date of termination of their contract of employment (the terms of the CSCS being those as at the Relevant Transfer Date and as amended from time to time by the Cabinet Office) provided that the dismissal by reason of redundancy (as defined by section 139 of the Employment Rights Act 1996) arises from the expiry or termination or partial termination of this Contract and that such a dismissal takes place within three months of such expiry or termination or partial termination in the event that the Authority Employees and/or Contractor Personnel are not transferred to a New Provider or to the Authority under the Transfer Regulations by reason other than a failure by the Contractor or any Sub-Contractor to comply with its or their obligations under the Transfer Regulations. For the avoidance of doubt, the provisions dealing with liability for Redundancy Costs arising from termination of the Contract for Contractor Default shall be in accordance with clause 71.21.
4. [bookmark: _Ref157923553]For the avoidance of doubt, the indemnity set out in paragraph 2.5.1 of Part 2 of this Schedule shall not include claims for payments for monies paid in lieu of notice or costs arising out of unfair dismissal claims or any other contractual or statutory claim unless it is agreed between the Parties that it is not reasonably practicable for the relevant employees to work the entirety of their notice. 
1. [bookmark: _Ref156138824]Contracts (Rights of Third Parties) Act 1999
5. A New Provider may enforce the terms of paragraph 2.3 and 2.4 against the Contractor in accordance with the Contracts (Rights of Third Parties) Act 1999.
5. The consent of a New Provider (save where the New Provider is the Authority) is not required to rescind, vary or terminate this Contract. 
5. Nothing in this paragraph 2.6 shall affect the accrued rights of the New Provider prior to the rescission, variation, expiry or termination of this Contract.
1. General
6. The Contractor shall not recover any Costs and/or other losses under this Schedule 16 where such Costs and/or losses are recoverable by the Contractor elsewhere in this Contract and/or are recoverable under the Transfer Regulations or otherwise. 


Appendix 1 to Part 2, Schedule 16 {S16.2AP1}


CONTRACTOR PERSONNEL RELATED INFORMATION TO BE RELEASED UPON RE-TENDERING WHERE THE TRANSFER REGULATIONS APPLIES

1.	Pursuant to paragraph 2.1.1(b) of Part 2 of this Schedule 16, the following information will be provided: 
a)	The total number of individual employees (including any employees of Sub-Contractors) that are currently engaged, assigned or employed in providing the Services and who may therefore be transferred.  Alternatively the Contractor should provide information why any of their employees or those of their Sub-Contractors will not transfer; 
b)	The total number of posts or proportion of posts expressed as a full-time equivalent value that currently undertakes the work that is to transfer;
c)	The preceding twelve (12) months total pay costs – (Pay, benefits employee/employer ERNIC and Overtime); 
d)	Total redundancy liability including any enhanced contractual payments; 

2.	In respect of those employees included in the total at 1(a), the following information: 
a)	Age (not date of Birth);
b)	Employment Status (i.e. Fixed Term, Casual, Permanent); 
c)	Length of current period of continuous employment (in years, months) and notice entitlement; 
d) 	Weekly conditioned hours of attendance (gross); 
e)	Standard Annual Holiday Entitlement (not "in year" holiday entitlement that may contain carry over or deficit from previous leave years); 
f)	Pension Scheme Membership (including other former Civil Servants who are current members of the Contractor's Scheme or other Contractor pension scheme certified by GAD which was set up following a transfer to the Contractor or Sub-Contractor of former Civil Servants); 
g)	Pension and redundancy liability information; 
h)	Annual Salary; 
i)	Details of any regular overtime commitments (these may be weekly, monthly or annual commitments for which staff may receive an overtime payment); 
j)	Details of attendance patterns that attract enhanced rates of pay or allowances; 
k)	Regular/recurring allowances;
l)	Outstanding financial claims arising from employment (i.e. season ticket loans, transfer grants).

3.	The information to be provided under this Appendix 1 should not identify an individual employee by name or other unique personal identifier unless such information is being provided twenty eight (28) days prior to the Subsequent Transfer Date. 

4.	The Contractor will provide (and will procure that the Sub-Contractors provide) the Authority/tenderers with access to the Contractor's and Sub-Contractor’s general employment terms and conditions applicable to those employees identified at paragraph 1(a) of this Appendix 1.

Appendix 2 to Part 2, Schedule 16 {S16.2AP2}

PERSONNEL INFORMATION TO BE RELEASED PURSUANT TO THIS CONTRACT
Part A 
1. Pursuant to paragraph 2.1.2 of this Schedule 16, part 2, the written statement of employment particulars as required by section 1 of the Employment Rights Act 1996 together with the following information (save where that information is included within that statement) which will be provided to the extent it is not included within the written statement of employment particulars: 
2. Personal, Employment and Career 
a) 	Age; 
b) 	Security Vetting Clearance; 
c) 	Job title;
d)	Work location; 
e)	Conditioned hours of work; 
f) 	Employment Status; 
g) 	Details of training and operating licensing required for Statutory and Health and Safety reasons; 
h) 	Details of training or sponsorship commitments; 
i) 	Standard Annual leave entitlement and current leave year entitlement and record; 
j) 	Annual leave reckonable service date; 
k) 	Details of disciplinary or grievance proceedings taken by or against transferring employees in the last two years; 
l) 	Information of any legal proceedings between employees and their employer within the previous two years or such proceedings that the transferor has reasonable grounds to believe that an employee may bring against the transferee arising out of their employment with the transferor; 
m) 	Issue of Uniform/Protective Clothing; 
n) 	Working Time Directive opt-out forms; and
o) 	Date from which the latest period of continuous employment began. 

2. Performance Appraisal 
a)	The current year's Performance Appraisal; 
b) 	Current year’s training plan (if it exists); and
c) 	Performance Pay Recommendations (PPR) forms completed in the current reporting year, or where relevant, any bonus entitlements.
2. Superannuation and Pay 
a)	Maternity leave or other long-term leave of absence (meaning more than four (4) weeks) planned or taken during the last two (2) years;
b) 	Annual salary and rates of pay band/grade; 
c) 	Shifts, unsociable hours or other premium rates of pay; 
d) 	Overtime history for the preceding twelve (12) month period;
e) 	Allowances and bonuses for the preceding twelve (12) month period;
f) 	Details of outstanding loan, advances on salary or debts;
g) 	Cumulative pay for tax and pension purposes; 
h) 	Cumulative tax paid; 
i) 	National Insurance Number; 
j) 	National Insurance contribution rate;
k) 	Other payments or deductions being made for statutory reasons;
l) 	Any other voluntary deductions from pay;
m) 	Civil Service Pension Scheme Membership (Opt-out of Civil Service Pension Scheme, Classic, Classic Plus, Premium, Nuvos, alpha, Defined Contribution); 
n) 	For pension purposes, the notional reckonable service date;
o) 	Pensionable pay history for three (3) years to date of transfer;
p) 	Percentage of any pay currently contributed under additional voluntary contribution arrangements;
q) 	Percentage of pay currently contributed under any added years arrangements;

r)	Percentage of pay currently contributed under any added pension arrangements; and

s)	Percentage of pay currently contributed under any EPA arrangements.

2. Medical 
a) 	Sickness and absence records for the immediately preceding four (4) year period; and
b) 	Details of any active restoring efficiency case for health purposes. 

2. Disciplinary 
a) 	Details of any active restoring efficiency case for reasons of performance; and
b) 	Details of any active disciplinary cases where corrective action is on going.

2. Further information
a) 	Information about specific adjustments that have been made for an individual under the Disability Discrimination Act 1995 or the Equality Act 2010;
b) 	Short term variations to attendance hours to accommodate a domestic situation; 
c) 	Individuals that are TA members, or staff that may have been granted special leave as a School Governor;
d)	Information about any maternity or other statutory leave or other absence from work; 
e)	For pension purposes, confirmation of any tapered enrolment date applicable to any Authority Employees and Contractor Personnel.





























Part B

2. Information to be provided twenty eight (28) days prior to the Subsequent Transfer Date:
a)	Employee's full name; 
b)	Date of Birth;
c) 	Home address; 
d) 	Bank/building society account details for payroll purposes Tax Code. 




PART 3 – PENSION MATTERS {S16.3}
1	Definitions Acronyms and Interpretation{S16.3.1}
2. This Schedule 16 Part 3 (TUPE and Pensions), and its Annexes and Appendices (as applicable) will be interpreted in accordance with Schedule 1 (Definitions and Acronyms).. 
2.	Pensions {S16.3.2}

2.1	The Contractor shall:

2.1.1 	comply with the Admission Agreement to which it is a party and shall not terminate the Admission Agreement while the Contractor is providing any of the Services;
2.1.2 	ensure that on each occasion (including, but without limitation, on the termination of a contract between the Contractor and a Sub-contractor) any Former Authority Employee becomes an employee of the Contractor pursuant to the Transfer Regulations (and the date upon which he becomes such an employee is called the “Employment Date”) the Former Authority Employee if not already an Active Member of the Pension Schemes becomes such an Active Member with effect as on and from the Employment Date provided that this is permitted under the terms of the Pension Schemes and the Admission Agreement as applicable; and
2.1.3 	ensure that in relation to each Former Authority Employee who immediately prior to the Employment Date is an Active Member or who becomes an Active Member with effect from that date and for so long as the Former Authority Employee is employed by the Contractor and is assigned to or otherwise engaged at least to the minimum extent specified in the Admission Agreement in the provision of the Services or any of them:
2.1.3.1	it is an express term of the contract of employment of the Former Authority Employee with the Contractor that the Contractor shall ensure that (subject to the terms from time to time of the Schemes and the Admission Agreement) the Former Authority Employee may be and may continue to be an Active Member; and 
	2.1.3.2 	each such Former Authority Employee is able to be and remain such an Active Member.
2.1.4	The Contractor agrees that the actual employer contribution rates which are payable to the Schemes in respect of the Former Authority Employees whether by the Contractor, Sub-contractor or Sub-sub-contractor shall be priced on a pass-through basis in accordance with paragraph 10.2 Table 5 of Schedule 8 (PPIM);
2.1.5	if it is in arrears in respect of any contributions due to the Schemes in respect of any Former Authority Employee, agree (which agreement the Contractor hereby irrevocably gives) that the Authority may deduct an amount equal to that which is overdue from any monies due to the Contractor and pay that amount to the relevant Scheme.
[bookmark: _Ref361402716]2.2	The Contractor shall ensure that no Sub-contractor by whom any of the Former Authority Employees become employed pursuant to the Transfer Regulations is appointed unless the contract under which the Sub-contractor is to provide any of the Services (the “Contract”) contains terms which provide for the following:
2.2.1	a condition precedent (which may not be waived) to such contract becoming effective is that there is in force an Admission Agreement between (1) The Minister for the Cabinet Office (2) the Sub-contractor, and (3) the Authority;
2.2.2 	the Sub-contractor must at all material times comply with the Admission Agreement and will not terminate the Admission Agreement while the Sub-contractor is providing any of the Services;
2.2.3	a breach of the Admission Agreement which is not capable of remedy or which if it is capable of remedy is not remedied within ten (10) Business Days of the Sub-contractor being given notice of such breach by the Schemes, the Minister for the Cabinet Office (in respect of the Admission Agreement) or the Authority is an event of default by the Sub-contractor enabling the other party to the Contract to terminate the Contract or the Contractor to terminate the Sub-contract (which the Contractor undertakes to the authority to do if directed to do so by the Authority) immediately on the giving of notice and no notice to waive the event of default or which states that termination is not immediate and reserves a future right to terminate may be given without the consent in writing of the Authority;
2.2.4	 on each occasion (including, but without limitation, the termination of any contract pursuant to which the Sub-contractor sub-subcontracts the provisions of any of the Services) any Former Authority Employee becomes an employee of the Sub-contractor pursuant to the Transfer Regulations the Former Authority Employee shall if he is not already an Active Member of the Pension Schemes become such an Active Member with effect as on and from the date upon which he becomes such an employee provided that this is permitted under the terms of the Pension Schemes and the Admission Agreement;
2.2.5	on each such occasion the Sub-contractor must make it a term of the contract of employment of each Former Authority Employee employed by the Sub-contractor that the Sub-contractor must ensure that the Former Authority Employee may be an Active Member at all times he is assigned to or otherwise engaged at least to the minimum extent specified in the Admission Agreement in the provision of any of the Services (subject to the terms of the Schemes from time to time and the Admission Agreement);  
2.2.6	any contract pursuant to which the Sub-contractor sub-contracts to another person (the “Sub-sub-contractor”) and which results in any Former Authority Employer becoming an employee of the Sub-sub-contractor pursuant to the Transfer Regulations must contain the same terms as must be included in the Sub-contractor’s contract in accordance with this Clause 2.2 and such contract shall not take effect unless and until there is in force an Admission Agreement to which the Sub-sub-contractor is a party; and
2.2.7	the Sub-contractor must use its best endeavours to enforce the terms of his contract with the Sub-sub-contractor which must be included in that contract in accordance with this Clause 2.2.
2.3	The Contractor shall indemnify the Authority and at all times keep the Authority indemnified in respect of any claim in connection with any failure or alleged failure (where a failure is subsequently discovered) by the Contractor, the Sub-contractor or Sub-sub-contractor as the case may be, to comply with the Schemes or the Admission Agreement to which the Contractor, the Sub-contractor or the Sub-sub-contractor as the case may be, is a party or to comply with (in the case of the Contractor) the provisions of this clause 1 or (in the case of a Sub-contractor or Sub-sub-contractor) the provisions to be included in the Contract pursuant to clause 2.2.
2.4	If the Sub-contractor or Sub-sub-contractor fails to pay by the due date any amount payable to any of the Schemes the Authority may deduct an amount equal to that which has not been paid from any money otherwise payable by the Authority to the Contractor and pay that amount to the Schemes.	
[bookmark: _Ref377709578]2. 5	Save with the approval of the Authority (which shall not be unreasonably withheld or delayed) the Contractor shall not and shall procure any Sub-contractor and/or Sub-sub-contractor as applicable shall not on or after the earliest of:
[bookmark: _Ref377709579]2.5.1	the date which is eighteen (18) months before the Expiry Date;
[bookmark: _Ref377709580]2.5.2	the Authority giving the Contractor a Termination Notice terminating the whole of this Agreement or any part of the Services;
[bookmark: _Ref377709581]2.5.3	NOT USED;
2.5.4	on notification to the Contractor by the Authority of a replacement contractor; and 
2.5.5	on receipt by the Contractor of a written request by the Authority,
allow (other than as required by law or an amendment to the Schemes) the grant or variation of any new or existing Relevant Benefits for or in respect of any employee of the Contractor to be made, announced or proposed.
2.6	The Contractor shall not and shall procure that the Sub-contractor and/or Sub-sub-contractor shall not issue any announcements to Former Authority Employees prior to the Relevant Transfer Date concerning the matters in this clause without the consent in writing of the Authority (such consent not to be unreasonably withheld or delayed) and the Authority shall not issue any such announcement without the consent of the Contractor (such consent not to be unreasonably withheld or delayed).
2.7	The Contractor shall procure, and shall ensure that any Sub-contractor or Sub-sub-contractor shall procure, that any information to be provided to the Authority pursuant to the Admission Agreement is sent to: The Authority’s Pensions Team.
2.8	The Contractor shall not recover any costs and/or other payments in relation to New Fair Deal where such costs and/or payments are recoverable or have already been recovered by the Contractor elsewhere in this Contract or otherwise. If the Contractor does recover costs and/or other payments as set out in this paragraph 2.8 the Authority may deduct an amount equal to the amount of such costs and/or other payments from any money otherwise payable by the Authority to the Contractor. 
2.9	The Contractor shall provide and shall procure each Sub-contractor or Sub-sub-contractor as appropriate provides all such co-operation and assistance as the Schemes and a Replacement contractor or sub-contractor of a replacement contractor and/or the Authority may reasonably require to enable the replacement contractor or sub-contractor of a replacement contractor to participate in the Schemes in respect of any Former Authority Employee and to give effect to any transfer of accrued rights required as part of the participation under New Fair Deal.
2.10 	The Contractor undertakes to the Authority to indemnify and keep indemnified the Authority on demand against any liability arising out of or attributable to or in any way connected with the transmission of information supplied to it by the Contractor, Sub-contractor or Sub-sub-contractor as in connection with a re-tendering or proposed re-tendering of all or any of the Services. 	
2.11	The Contractor and the Authority acknowledge that the Civil Service Injury Benefit Scheme (established pursuant to section 1 of the Superannuation Act 1972) is not covered by the protection of New Fair Deal. Nevertheless it is agreed that the Contractor shall provide and shall ensure that the Sub-Contractor and Sub-sub-contractor shall provide for each Former Authority Employee, as far as practicable, on termination of employment on or after the Relevant Transfer Date, equivalent rights to which each Former Authority Employee would have been entitled under the Civil Service Injury Benefit Scheme had the Former Authority Employee been employed by the Authority at the relevant time and the Former Authority Employee shall be provided by the Contractor, Sub-contractor and/or Sub-sub-contractor as the case may be, with compensation that is broadly comparable or of equal value to the lost entitlement.
2.12	The Contractor has relied upon the Civil Service Compensation Scheme 2016 terms in order 	''''' ''''''''''''''''''''' ''''''' '''''''''''''''''''''''''''' '''''''''''''''''' ''''''''''''' ''''''' '''''''''''''''' '''''''''' in respect of:

0. the employment costs of the employees contained in the Employee List set out in Appendix 1 of Part 1 of this Schedule 16, which will be subject to the TUPE true up pursuant to paragraphs 2.1.6 to 2.1.8 inclusive of this Schedule 16; and
0. the Redundancy Costs calculation in relation to the redundancies which form part of the Mobilisation, Migration and Transformation activity set out in Schedule 17 (Mobilisation Migration and Transformation).

0. The Authority agrees to be liable for and reimburse the Contractor for:
1. any impacts on the ''''''''''''''''' ''''''''''' in respect of those costs set out in 2.12.1 and 2.12.2 above due to changes to the Civil Service Compensation Scheme and
1. any and all liabilities, costs and expenses incurred or to be incurred by or in respect of the Contractor as a result of any changes to the CSCS on or after the Contract Award Date.


Annex A to Schedule 16 {S16AA}
Admission Agreement (supplied in separate .pdf document titled: Admission Agreement)



Annex B to Schedule 16 {S16AB}
THIS DEED OF GUARANTEE AND INDEMNITY GIVEN BY A PARENT COMPANY IN RESPECT OF A SUBSIDIARY

is made the [ ] day of [ ] 20[ ]

BETWEEN:

(1)	[Insert the name of the name of the Guarantor] [[a company incorporated in England and Wales with number [ ] whose registered office is at [ ]] or [a company incorporated under the laws of [insert country] registered in [insert country] with number [ ] at [insert place of registration] whose principal office is at [ ]] (“the Guarantor”); in favour of

(2)	THE SECRETARY OF STATE FOR DEFENCE (“the Authority”)

WHEREAS:

(A)	The Authority proposes to award contract number [insert number] (“the Contract”) to [insert contractor’s full corporate name] [insert company registration number] whose registered office is at [insert details] (“the Contractor”).

(B)	It is a condition precedent of the Authority entering into the Contract with the Contractor that the Guarantor must first execute and deliver this Deed of Guarantee and Indemnity to the Authority.

Now in consideration of the Authority entering into the Contract, the Guarantor hereby irrevocably and unconditionally agrees with the Authority as follows:

1.	The Guarantor shall provide all resources and facilities whether financial or otherwise to enable the Contractor duly to fulfil its obligations in and arising from the Contract subsisting between the Authority and the Contractor at the date of this deed or which shall be entered into at any time after the date of this deed between the Authority and the Contractor (the 'Indemnified Obligations');

2.	If:

a)	the Contractor shall fail in any respect duly to perform and observe, or shall otherwise be in breach of, any of the Indemnified Obligations; or

b)	any of the Indemnified Obligations are or become void, voidable, unenforceable or otherwise ineffective; or

c)	the Contract is terminated owing to a breach or an event of default on the part of the Contractor; or

d) a receiver, administrative receiver, administrator, liquidator or similar officer is appointed over any or all of the Contractor's undertaking or assets;

then, forthwith on demand from the Authority the Guarantor shall, as a primary obligation, indemnify the Authority against all losses, claims, liabilities, damages, expenses and costs which may be incurred, met or suffered by the Authority and which arise from or in connection with (whether directly or indirectly) any such matters save that, subject to the other provisions of this deed, the liability of the Guarantor under this clause shall not exceed the liability of the Contractor to the Authority under the Contract.

3.	The Guarantor irrevocably and unconditionally undertakes that all sums received or recovered by the Authority:

a)	by way of dividend, composition or payment arising from the liquidation, bankruptcy or otherwise of the Contractor may be taken and applied by the Authority in part satisfaction of the losses, claims, liabilities, damages, expenses and costs referred to in paragraph 2 above, and the Guarantor’s obligations under this deed shall stand good in respect of the balance;

b)	under this deed, may be credited to a suspense account and held in such account for so long as the Authority thinks fit pending the application of such monies towards the payment of the Indemnified Obligations;

c)	from the Contractor in respect of any of the Indemnified Obligations, may be applied by the Authority in any manner and in any order towards any debts owed by the Contractor to the Authority (whether or not relating to the Indemnified Obligations) as the Authority may determine (notwithstanding any appropriation or purported appropriation by any person);

4.	The Guarantor shall have no right to be subrogated to the Authority and shall not make any claim against the Contractor (unless instructed so to do by the Authority, in which event the Guarantor shall make such a claim) in respect of the Guarantor’s performance under this deed, until the Authority has received payment in full of its claim against the Contractor;

5.	This deed shall not be affected by any insolvency (including, without limitation, winding up, administration, receivership or administrative receivership), amalgamation, reconstruction, change of name, ownership, control or status or any legal limitation relating to, by or of the Contractor or any other person or, where the Contractor is a partnership, by any change in the partners;

6.	The Guarantor shall not be discharged or released from its obligations under this deed:

a)	by any arrangement or agreement made between the Authority and the Contractor or a receiver, administrative receiver, administrator, liquidator or similar officer of the Contractor: or

b)	by any renegotiation, substitution, alteration, amendment or variation (however fundamental) and whether or not to the Guarantor’s disadvantage, to or of, the obligations imposed upon the Contractor or any other person; or

c)	by any forbearance granted by the Authority to the Contractor or any other person as to payment, time, performance or otherwise; or

d)	by any release or variation (however fundamental) of, any invalidity in, or any failure to take, perfect or enforce any other indemnity, guarantee or security in respect of the obligations to which this deed relates; or

e)	by any other matter or thing which but for this provision might exonerate the Guarantor and this notwithstanding that such arrangement, agreement, renegotiation, substitution, alteration, amendment, variation, forbearance, matter or thing may have been made, granted or happened without the Guarantor’s knowledge or assent;

7.	No failure to exercise or any delay in exercising on the Authority’s part any right or remedy under this deed or under the Contract or any other agreement shall operate as a waiver of such right or remedy;

8.	Any certificate or determination by the Authority of the amount due under this deed or under the Contract shall be, in the absence of manifest error, conclusive evidence of the matters to which it relates;

9.	No settlement or discharge between the Authority and the Guarantor or the Contractor shall be effective if any payment to the Authority in respect of the Contractor's or the Guarantor’s obligations to the Authority is avoided or reduced by virtue of any provisions or enactments relating to bankruptcy, insolvency, liquidation or similar laws of general application from time to time and if such payment is so avoided or reduced, the Authority shall be entitled to recover from the Guarantor  the amount of such payment as if such settlement or discharge had not occurred;

10.	The Authority shall not be obliged, before exercising any of its rights under this deed, to take any action against, or make any demand from, the Contractor or any other person;

11.	The Guarantor’s obligations under this deed are continuing obligations and shall not be considered satisfied, settled or terminated by the Authority giving any approvals, or taking delivery of any goods, or accepting any performance under the contract and no single, cumulative or partial exercise by the Authority of any right or remedy under or arising from this deed shall prevent any further exercise;

12.	All payments under this deed shall be made without set-off, counter-claim or other deduction;

13.	The Guarantor shall be bound by all court judgments or arbitration awards relating to the contract or any dispute or matter between the Authority and the Contractor;

14.	This deed shall be governed by and construed in accordance with English law.  The parties irrevocably submit to English jurisdiction to the exclusion of all foreign jurisdiction, save that foreign jurisdictions may apply solely for the purposes of giving effect to this paragraph and for the enforcement of any judgment, order or award given under English jurisdiction.

[The following clause should only be used where the Guarantor is a company incorporated outside of England and Wales]

15.	The Guarantor irrevocably appoints Messrs [insert name and address of firm of Solicitors in England or Wales], Solicitors as its agents to accept on its behalf service of all process and other documents of whatever description to be served on the Guarantor in connection with this Deed or any related matter.

Delivered as a deed on the date of this document.

Executed as a deed by [insert corporate name].

in the presence of ........................................................... Director

                              ........................................................... Director or Company Secretary
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OFFICIAL – COMMERCIAL – SENSITIVE
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Explanatory Notes
1. These explanatory notes are to assist in the completion of the DEFFORM 24 and should not be included in your completed Deed of Guarantee and Indemnity.
2. DEFFORM 24 is a Deed of Guarantee and Indemnity given by a Parent Company in respect of a Subsidiary.  It is designed to cover a specific single contract entered into with the MOD by the subsidiary.  The purpose of obtaining a Parent Company guarantee and indemnity is to ensure that the company is in a position to be able to execute the contract properly and, failing that, the MOD is reimbursed for any extra expenditure it may incur in making arrangements to have the contract completed elsewhere.
3. Where the company is able to offer a guarantee and indemnity from a parent (holding) company, commercial officers should ensure that they seek the guarantee and indemnity from the ultimate parent (holding) company in the group, rather than an intermediate parent (holding) company, or any other intermediate parent (holding) company where such exists.  In such cases the MOD will wish to be satisfied as to the parent (holding) company’s ability to provide the cover required, having regard to its financial resources and prospects.  You should always ask Cost Assurance and Analysis Service - Industry Analysis (CAAS IA) to advise on this.  Where the proposed contract is large, this may entail the holding company agreeing to a separate assessment by CAAS IA.  In order to assure consistency throughout the MOD only this DEFFORM can be used as a Deed of Guarantee and Indemnity being given by a Parent Company.
Guidance On Completion
4. The specimen wording of the DEFFORM should be suitable for most circumstances and should not be changed at the request of a Guarantor.  You must seek Central Legal Services – Commercial Law (CLS-CL) advice if the Guarantor requests a revision to the template DEFFORM or if the proposed Guarantor is a company registered outside England and Wales.  In the latter case, you will need to seek legal advice to confirm both that the proposed Guarantor has power (under its own corporate rules and the laws of its home country) to enter into the deed and that it has executed the deed in a manner that makes it legally binding on the Guarantor.
Introductory Paragraph
5. Insert the contractor's name and, if applicable, registration number of the contractor (unless the contractor is a UK partnership or an overseas company it will be shown on the company letterhead) and the contract / tender details and dates and edit as appropriate.
Paragraph 1
6. Covers the Guarantor's obligations to the MOD to provide all resources and facilities (financial or otherwise) to enable the contractor to meet its obligations under the contract.
Paragraph 2
7. Covers the circumstances under which the guarantee and indemnity may be activated.  This also requires the Guarantor to indemnify the MOD on demand against all losses and costs which the MOD has incurred as a result of these circumstances.  However, the MOD cannot claim more under this paragraph from the Guarantor than they could claim from the contractor under the contract.  If the contract contains a Limitation of Contractor’s Liability, this will automatically apply to the indemnity under paragraph 2 of DEFFORM 24.
Paragraph 3
8. Covers the way in which any sums received by the MOD from either the contractor and / or the Guarantor may be used.
Paragraph 4
9. Covers the essential requirement of subrogation (the substitution in law of one party for another as the creditor).  This will normally ensure that the Guarantor fulfils its obligations to the MOD before it takes any action to recover any claims of its own from the contractor.  However, it also provides for the Guarantor to claim its right of subrogation if instructed to do so by the MOD, if that avenue would mean that it is able to recover money from a contractor in liquidation, which would then enable the Guarantor to meet the MOD claim.
Paragraph 5
10. Maintains the validity of this guarantee and indemnity even if the contractor changes its name, status and even ownership or control etc.
Paragraph 6
11. Prevents the Guarantor from subsequently avoiding its responsibilities even if there have been any amendments to the underlying contract.
Paragraph 7
12. Safeguards the MOD in the event of the MOD's failure or delay to call on the guarantee and indemnity.
Paragraph 8
13. The MOD may self-certify the amount of any demand for payment under the guarantee and indemnity.  The Guarantor may only challenge this in cases of “manifest error”.
Paragraph 9
14. Covers the scenario where the MOD may have received payment in settlement of a dispute but that payment then becomes void (e.g. if the payee soon thereafter becomes insolvent).  The Guarantor still remains liable for the amount of the voided payment.
Paragraph 10
15. Confirms that MOD may seek recompense from the Guarantor without first having to attempt to make recovery from the contractor.
Paragraph 11
16. Confirms that the MOD taking delivery of goods, accepting performance under the contract or making any claim under the deed, does not relieve the Guarantor from its ongoing liability under the deed.  This is to prevent accidental waiver of the MOD’s rights.
Paragraph 12
17. This is self explanatory.
Paragraph 13
18. Prevents the Guarantor from claiming that it may not be bound by an arbitrator's decision against a contractor, which could force the MOD to litigate the same point a second time with the possibility that a different court may reach a different conclusion.
Paragraph 14
19. Confirms that English law applies to the indemnity, no matter which national law may apply to any contract.  Also, if the contractor is not subject to English law, the MoD may use the contractor's national law in order to enforce any claim that may be agreed.
Paragraph 15
20. Delete this clause if the Guarantor is an English company (i.e. a company incorporated in England or Wales).  If the Guarantor is a foreign company, then the paragraph should be retained.  In either case you should delete the introductory words in bold.
Execution
Insert the full corporate name of the Guarantor in the execution clause, where indicated.  For the deed to be effective it is essential that it is signed by two directors of the Guarantor or by one director and the company secretary.  It is now not strictly necessary for the Guarantor to apply its corporate seal - although the MoD may request it.
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