Invitation to Tender (ITT) 

	Direct line:
	+44 (0) 20 8943 7233

	E-Mail: 
	alastair.hooley@nmro.gov.uk

	Our Ref:
	V4810/0008/9/0001



						
						
Date: 27 August 2015

Dear Supplier,


TESTING OF HOUSEHOLD DISHWASHERS FOR COMPLIANCE WITH ECODESIGN AND ENERGY LABELLING LEGISLATION

The National Measurement and Regulation Office (NMRO) invites you to bid in accordance with the enclosed specification, and terms and conditions of contract attached.

NMRO is an Executive Agency of the Department for Business, Innovation and Skills (BIS).

The NMRO Enforcement Authority is the appointed market surveillance authority, responsible for enforcing the Ecodesign for Energy Related Products and Energy Labelling Regulations within the UK.
For more information, visit the NMRO website:
https://www.gov.uk/government/collections/national-measurement-office-enforcement-authority

The final date for the submission of completed bid responses is
NOON on 18 September 2015

NMRO operates a sealed bid process. Tenders should be sent electronically to:

procurement@nmro.gov.uk

Please note that the Reference Number: V4810/0008/9/0001 MUST be included in the subject line of your e-mail response. If you are not able to send electronically please contact me on the above number.

As NMRO operates a sealed bid process you must not send or copy your tender response to any individual within NMRO. Failure to comply will result in disqualification of your tender response from consideration.

Please contact the number shown if you have any questions about the sourcing procedure.

Subject to the Freedom of Information Act 2000, all information exchanged between NMRO and your company in connection with this bid shall be regarded as confidential.

Your response is incomplete unless all sourcing documents requiring signature are completed, signed and returned.

Regards,
Alastair Hooley
Commercial Manager
National Measurement and Regulation Office




REFERENCE: 	V4810/0008/9/0001

		                                               ANNEX 1
INSTRUCTIONS TO SUPPLIERS

1. Introduction

These instructions are designed to ensure that all bids are given equal and fair consideration. Please read the information provided carefully and ensure your response includes all the information requested as your company will be initially evaluated solely on the evidence supplied in response to this invitation to bid.

1.1 If having read the specification you wish to submit a tender by the required deadline and wish to receive details of any questions and answers related to this ITT then please advise alastair.hooley@nmro.gov.uk no later than NOON on 11 September 2015. Requests received after this deadline will not receive the information. 

1.2 You may submit, no later than NOON on 11 September 2015 any questions you may have relating to this ITT via email to alastair.hooley@nmro.gov.uk.

1.3 Any questions should clearly reference in the appropriate paragraph in the documentation and, to the extent possible, should be aggregated rather than sent individually. As far as is reasonably possible NMRO will respond to all reasonable requests for clarification of any aspect of this ITT and supporting documents in accordance with the following paragraph, provided they are received before the stated deadline in 1.2. No questions received after the deadline will be answered.

1.4 Answers to questions received by NMRO will be circulated by email to all potential tenderers (without revealing the identity of the bidder that put forward a particular question).

2. Timetable of Events

Please note that NMRO reserve the right to amend any of the dates stated in this section at anytime
	Sourcing Document Available
	27 August 2015

	Bid Return
	NOON on 18 September 2015

	Estimated Dates for Evaluation
	21-25 September 2015

	Estimated Dates for follow-up clarification with suppliers
	21-25 September 2015

	Estimated Contract Award
	29 September 2015

	Estimated Contract Commencement
	5 October 2015


3. Freedom of Information and Government Transparency Agenda

3.1 The Freedom of Information Act 2000 (“FOIA”) and the Environmental Information Regulations 2004 (“EIR”) apply to NMRO.  You should be aware of NMRO’s obligations and responsibilities under FOIA or EIR to disclose, on written request, recorded information held by NMRO.  Information provided by you in connection with this procurement exercise, or with any contract that may be awarded as a result of this exercise, may therefore have to be disclosed by NMRO in response to such a request, unless NMRO decides that one of the statutory exemptions under the FOIA or the exceptions in the EIR applies.  If you wish to designate information supplied as part of this response as confidential, or if you believe that its disclosure would be prejudicial to any person’s commercial interests, you must provide clear and specific detail as to the precise information involved.  Such designation alone may not prevent disclosure if in NMRO’s reasonable opinion publication is required by applicable legislation or Government policy or where disclosure is required by the Information Commissioner or the First-tier Tribunal (Information Rights).

3.2 Additionally, the Government’s transparency agenda requires that tender documents (including ITTs such as this) are published on a designated, publicly searchable web site which is called “Contracts Finder”.  The same applies to other tender documents issued by NMRO (including the original advertisement and the pre-qualification questionnaire (if used)), and any contract entered into by NMRO with its preferred supplier once the procurement is complete.  By submitting a tender you agree that your participation in this procurement may be made public.  The answers you give in this response will not be published on the transparency web site (but may fall to be disclosed under FOIA or EIR (see above)).  Where tender documents issued by NMRO or contracts with its suppliers fall to be disclosed, NMRO will redact them as it thinks necessary, having regard (inter alia) to the exemptions/exceptions in the FOIA or EIR.

[image: C:\Users\alastairh\Desktop\NMO-logo-with-Board-of-Trade-crest-300dpi[1].jpg]
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The Specification
[bookmark: _MON_1471349542][bookmark: _MON_1471350594]See attached “Wine Coolers – Specification” document.

Evaluation of Bids

Part 1 – Pre-Qualification Questions
In the event of a bidder failing to meet the requirements of any of the mandatory pass / fail criteria in this stage, the authority reserves the right to disqualify the bidder and not consider them for part 2 of the evaluation.
	Question A-1

	Company Details
Please state the full legal name and address and contact details of the organisation tendering (or organisation acting as lead contact where a consortium bid is being submitted).

	Bidder guidance
	This is the legal entity with whom we will contract if successful.

	Scoring criteria
	For information only

	Bidder response
	



	Question A-2 

	Financial stability 
We are required to make an assessment of your economic and financial standing.
To facilitate this we require a copy of the most recent audited accounts that cover the last 2 years of trading or for the period that is available if trading for less than 2 years.   If these accounts are over 6 months old then a copy of the Year To Date internal management accounts providing the trading profit and loss balance sheet should also be provided.

	Bidder guidance
	The Authority will make a judgment based on the information supplied.
Pass – The Authority considers the information provided demonstrates the financial stability of the Bidder is sufficient to be considered for this procurement.
Fail – The Authority considers the information provided fails to demonstrate the financial stability of the Bidder is sufficient to be considered for this procurement.
Bidders are invited to embed their attachments to this question in the ‘Bidder response’ section.

	Scoring criteria
	Mandatory Pass / Fail

	Bidder response
	Yes/ No 




	Question A-3
	Freedom of Information Act 2000 (FOI) and / or Environmental Information Regulations 2004 (EIR)
Information provided in the course of the procurement process may be disclosed under Freedom of Information Act 2000 or Environmental Information Regulations 2004 if requested under an FOI request or EIR request.
Please note that some of the information provided may be protected under the FOI Act exemptions and EIR Exceptions. More information on applying the exemptions or exceptions can be found under the  Information Commissioners Office (ICO) website http://ico.org.uk 
Please confirm you have been informed that information provided under this Bid may be disclosed under the FOI Act 2000 and Environmental Information Regulations 2004 and agree to it being published.

	Bidder guidance
	The Bidder shall answer Yes or No
Yes – Pass
No - Fail

	Scoring criteria
	Mandatory Pass / Fail


	Bidder response
	 Yes / No



	Question A-4
	Freedom of Information Act 2000 (FOI) and / or Environmental Information Regulations 2004 (EIR) Exemptions
Please complete this section only if you have agreed for you information to be disclosed under the FOI Act or EIR in Question A-3
Please tell us what exemptions or Exceptions may apply to your information and why?

	Bidder guidance
	The Bidder shall provide details of their proposed exemptions/exception in the table below.
The Bidder shall note that if the Authority believes that the suggested Exemptions or Exceptions have not been applied properly as per the Act or Regulation, the Authority will disclose the requested information unless another exemption or exception can be applied by the Authority. 
Be aware that by completing Section A you have agreed for the Authority to disclose the provided information under the Freedom of Information Act 2000 or Environmental Information Regulation 2004, therefore you will not be approached for consent.

	Scoring criteria
	For information only


	Bidder response
	 Confidential Information
	Justification for exemption under FOI Act

	
	
	

	
	
	

	
	
	

	
	Commercially sensitive information
	Justification for exemption under FOI Act

	
	
	

	
	
	

	
	
	


	
	Question A-5

	Any subsequent Contract or Purchase Order will be subject to BIS/NMRO Standard Terms and Conditions for the Purchase of Services as attached.
Please confirm your acceptance of the attached Contract Terms.



	Bidder guidance
	The Bidder shall answer Yes, No with justification or No
Yes – Pass
No with justification – In this situation where the Bidder must demonstrate to the Authority’s satisfaction there is a legal requirement or statutory regulation where a specific clause or series of clauses cannot be accepted shall propose alternative drafting to the relevant clause which demonstrates the justification for change and does not expose NMRO to risk it deems unreasonable to achieve a Pass.
No – Fail


	Scoring criteria
	Mandatory Pass / Fail


	Bidder response
	




	Question A-6
	Compliance to the Specification
Please confirm your compliance to the requirements as outlined in the specification
Suppliers should also provide certificates / guarantees’ that relevant staff are fully  trained and qualified


	Bidder guidance
	The Bidder shall answer Yes or No
Yes – Pass
No – Fail

	Scoring criteria
	Mandatory Pass / Fail


	Bidder response
	





Part 2 – Evaluation Criteria & Weighted Questions
ITTs will be evaluated solely on the evidence provided in the submission and will be evaluated against the following main and sub criteria headings and weightings:
	Question B-1

	Competency
Please describe the test methods to be used in the response to this ITT.
The supplier must confirm that they can fulfil the evidential traceability requirements laid out in ISO 17025 for supplying evidence that may be used as part of a prosecution.
As testing may be used as part of a criminal investigation, evidential traceability and the safe and secure transportation of the test samples are of utmost importance. Bidders must therefore provide details of how this will be guaranteed by considering the following questions:
· How will the samples be packed to mitigate risk of damage and to guarantee security, and how will this be documented? Your answer should reflect the shipping methods and modes of transportation you intend to use from the time you take control of the samples from NMRO until they are delivered back to NMRO after testing.
Note, unless there is clear motivation to the contrary, NMRO requests dedicated transportation. “Dedicated” transportation means that no other goods are transported in the vehicle, and that it is locked and sealed for the whole journey. The following also applies (of particular importance for transportation outside the UK):
· It is vitally important that the driver is able to speak English and understand the instructions for recording any incident where the vehicle is opened for inspection or the seal broken for any other reason.
· If the seal is broken for any reason, this must be documented by the driver and a new seal applied (all relevant information should be recorded; why the seal was broken, if it was witnessed, any damage to the samples etc.).
· If entry to the vehicle was unauthorised, this should be reported to the appropriate authorities.
· If it is opened by authorities (customs/police etc.) any documentation they provide must be retained and produced for us. 
· The authorities may apply a new seal themselves, if not the driver should do this.
· If the vehicle is opened for any reason, we should be informed as soon as is practically possible.
· The driver must be made aware of the fact he/she may be required to provide a witness statement and possibly give evidence in a court of law.
· Criminal proceedings; the supplier may be required to provide evidence to support and corroborate the findings of the test process. This is most likely to take the form of witness statements but could also include presentation of evidence in a court of law. Furthermore, it is an absolute requirement that in the unlikely occurrence that the supplier is called to give evidence in a court of law, the supplier is prepared to make available the required representative to attend. Please list details of how your organisation will fulfil these requirements and guarantees that this will apply even for witnesses located outside the UK.

If a suitably secure shipping method cannot be sourced or evidential requirements cannot be guaranteed, NMRO reserves the right to exclude the proposal.
Accredited test labs would be preferred, but other labs with suitable quality management systems would be accepted.
All requirements apply equally to any sub-contractors used (including courier services where applicable) and the supplier must make all sub-contractors fully aware of the requirements and responsibilities.
Supplier must include details of any work that will be sub-contracted.


	Bidder guidance
	Words and attachments. (if attachment please display question it is linked to)
Based on 0 – 10 evaluation criteria

	Scoring criteria
	Maximum Score 40%

	Bidder response
	









	Question B-2

	Experience
Reliable and accurate evidence is the highest priority, therefore bidders are required to outline their experience in testing of this nature.

	Bidder guidance
	Words and attachments. (if attachment please display question it is linked to)
Based on 0 – 10 evaluation criteria

	Scoring criteria
	Maximum Score 20%

	Bidder response
	




	Question B-3

	Price
Please show a price for testing all ten samples. Your price should include shipping of the test samples from/to NMRO, but you should show a breakdown of testing price and shipping price. The total price will be used as a basis for evaluation, however NMRO reserves the right with the winning bidder to arrange either part of or all of the shipping itself, in which case a suitable reduction in the bidder’s shipping price would be expected.


	Bidder guidance
	Price will be evaluated as follows:
The bidder that submits the lowest total price will receive a maximum score of 10 marks. The other bidders will receive a proportion of the maximum score. This is calculated by dividing the lowest priced bid by each of the other bids and multiplying the results by 10. Figures will be rounded to the nearest two decimal places.

	Scoring criteria
	Maximum Score 40%


	 Bidder response 
	














Evaluation Scoring
Non-price scoring will be based on a scale of 0-10 as follows.

	Score
	Evaluation response

	0-2
	Very poor response, the Question is not answered or the response is completely unacceptable.  It does not meet the minimum requirement or they have completely missed the point of the question. Requires major revision to the proposal to make it acceptable.  

	3-5
	Poor response and only partially satisfying requirement/standard with deficiencies apparent.  Some useful evidence provided but response falls well short of minimum requirements.  Low probability of success, sufficient obstacles but correctable.

	6-7
	Response is acceptable and meets minimum requirement but still remains basic and could have been expanded upon.  Response is sufficient but does not inspire.  Good probability of success, weaknesses can be readily corrected.

	8-9
	Good response which meets the requirements set and demonstrated that you can meet the specified performance or capability. High probability of success, no significant weaknesses noted.   The response includes a full description of techniques and measurements to be employed.

	10
	Excellent response which clearly meets the requirements set and demonstrates that you are able to perform above and beyond the specified performance or capability. Very high probability of success. The response has a clear and concise description of works that we require in a format that is easy to look through and comprehend.





The Bid Response

The lowest bid may not necessarily be accepted. NMRO shall be under no obligation to accept the lowest or any bid.

NMRO reserves the power, unless the supplier expressly stipulates to the contrary in the tender, of accepting a portion of the tender as they may decide.

ALTERNATIVE, ETC. CONDITIONS.  Responses should be to the conditions set out or referred to in this form and in the Schedule.  Offers made subject to additional or alternative conditions may not be considered and may be rejected on the grounds of such conditions.
SCHEDULE NOT TO BE ALTERED BY THE SUPPLIER.  The Schedule must not be altered by the supplier.  Any modification of the Schedule considered expedient by the supplier should form the subject of a separate letter to accompany the tender.
BIDS FOR SELECTED ITEMS.  Bids need not necessarily be for all the items mentioned in the Schedule.  Where a supplier does not wish to quote for some items, a line should be drawn across the relevant spaces in the price column.
INCOMPLETE BIDS.  It may not be possible to consider a response if complete information is not given at the time of sourcing, or if any particulars and data asked for in the schedule are not provided in full.
PRICES.  Quotations should be net, all cash and trade discounts being allowed for. Any carriage charges should be shown separately.
VALUE ADDED TAX.  Price(s) bid should be exclusive of any tax chargeable. If tax exemption applies this should be stated in the bid.
ALTERATION OF PRICES, ETC.  Figures should not be altered or erased; any alteration of prices, etc., should be effected by striking through the incorrect figures and inserting the correct figures above the original figures.  All such alterations should be initialled by the tenderer.
DRAWINGS, PATTERNS, ETC.  The tender documents and any specifications, plans, drawings, patterns, samples or information issued or furnished by, or on behalf of, NMRO in connection therewith are issued solely for the purpose of enabling a bid to be completed and may not be used for any other purpose.  Such response and other documents and any information provided remain the property of NMRO.

All documents must be returned to the sender whether or not a response is submitted and any special instructions applicable to the response and other documents must be adhered to.  The drawing, etc., must be accompanied, if required, by a declaration that the designs, and particulars have not been copied, seen or extracted wholly or partly for any unauthorised purpose and that they have only been used for the purpose of sourcing.



1. Period for which Bids Shall Remain Valid

Your response should be valid for acceptance for 90 days from the bid return date. The receipt of the enclosed bid documents shall be regarded as adequate consideration for maintaining the validity of your response for the period requested in this letter.

2. Consortium

NMRO will not contract with a consortium and any sub-contractor services introduced to deliver the Requirement. Any use of sub-contractor services must be declared in the response and the purpose of their engagement. Any Supplier awarded the contract will be liable and responsible for any sub-contractor services provided for the period of the contract.

3. Inducement

Offering an inducement of any kind in relation to obtaining this or any other contract with NMRO will disqualify your response and will prevent you from receiving any future tenders.

4. Bid Feedback

Following award of contract, feedback to unsuccessful Suppliers will be provided if requested.

5. Enquiries

Queries may be raised at any reasonable time during the sourcing period with the appropriate contact as detailed above: 
	
Please note any questions regarding the bid may be published to other Suppliers if the answer is seen as relevant to all bidding suppliers, but will not contain the identification of the company who asked the question. 

6. Invoicing

NMRO’s preferred trading method is to receive invoices submitted electronically. Payment cannot be made in advance of any work being carried out.


Statement of Non-collusion
To:
National Measurement and Regulation Office, Stanton Avenue, Teddington, TW11 0JZ.
1.	We recognise that the essence of competitive tendering is that NMRO will receive a bona fide competitive tender from all persons tendering.  We therefore certify that this is a bona fide tender and that we have not fixed or adjusted the amount of the tender or our rates and prices included therein by or in accordance with any agreement or arrangement with any other person.
2.	We also certify that we have not done and undertake not to do at any time before the hour and date specified for the return of this tender any of the following acts:
(a)	Communicate to any person other than NMRO the amount or approximate amount of our proposed tender, except where the disclosure, in confidence, of the approximate amount is necessary to obtain any insurance premium quotation required for the preparation of the tender;
(b)	Enter into any agreement or arrangement with any other person that he shall refrain for submitting a tender or as to the amount included in the tender;
(c)	Offer or pay or give or agree to pay or give any sum of money, inducement or valuable consideration directly or indirectly to any person doing or having done or causing or having caused to be done, in relation to any other actual or proposed tender for the contract any act, omission or thing of the kind described above.
3.	In this certificate, the word “person” shall include any person, body or association, corporate or unincorporated; and “any agreement or arrangement” includes any such information, formal or informal, whether legally binding or not.

……………………………………………………………………………….….
Signature (duly authorised on behalf of the Tenderer)
……….………………………………………………………………………….
Print name
…………………………………………………………….…………………….
On behalf of (organisation name)
…………………………………………………………………….…………….
Date


Form of Tender
[bookmark: OLE_LINK5][bookmark: OLE_LINK6]To:
National Measurement and Regulation Office, Stanton Avenue, Teddington, TW11 0JZ.
1.	Having considered the invitation to tender and all accompanying documents (including without limitation, the terms and conditions of contract and the Specification) we confirm that we are fully satisfied as to our experience and ability to deliver the goods/services in all respects in accordance with the requirements of this invitation to tender.
2.	We hereby tender and undertake to provide and complete all the goods/services required to be performed in accordance with the terms and conditions of contract and the Specification for the amount set out in the Pricing Schedule.
3.	We agree that any insertion by us of any conditions qualifying this tender or any unauthorised alteration to any of the terms and conditions of contract made by us may result in the rejection of this tender.
4.	We agree that this tender shall remain open to be accepted by NMRO for 90 days from the last date for the receipt of tenders.
5.	We understand that if we are a subsidiary (within the meaning of section 1159 of (and schedule 6 to) the Companies Act 2006) if requested by NMRO we may be required to secure a Deed of Guarantee in favour of NMRO from our holding company or ultimate holding company, as determined by NMRO in their discretion.
6.	We understand that NMRO is not bound to accept the lowest or any tender it may receive.
7.	We certify that this is a bona fide tender.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2][bookmark: OLE_LINK7][bookmark: OLE_LINK8]…………………………………………………………………………........
Signature (duly authorised on behalf of the tenderer)
…………………………………………………………………………………
Print name
………………………………………………………………………….
On behalf of (organisation name)
………………………………………………………………………….
Date
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1.
Definitions and Interpretation

1.1
In these terms and conditions:

“Authority” means the Secretary of State for Business, Innovation and Skills;


“Authority’s Premises” means land or buildings occupied by the Authority;

“Contract” means the agreement concluded between the Authority and the Contractor for the supply of the Services into which these terms and conditions are incorporated;

“Contractor” means the person who agrees to supply the Services to the Authority and includes any person to whom all or part of the Contractor’s obligations are assigned pursuant to clause 4.1;

“Force Majeure Event” has the meaning ascribed by clause 23.1;


"Government Property” means anything issued or otherwise provided to the Contractor in connection with the Contract by or on behalf of the Authority;


“Material Default” means any breach of these terms and conditions or of the Contract by the Contractor which the Authority considers to be sufficiently material as to justify termination of all or part of the Contract.  A breach of any of the following of these terms and conditions by the Contractor shall be a Material Default: clause 2.1 (contractor’s warranties), clause 3.2 (contractor’s personnel), clause 7.6.3 (security of electronic data) clause 8.2 (confidentiality) clause 15 (contractor’s insurance requirements); clause 16.2 (bribery) clause 17 (official secrets), clause 19 (non discrimination and equality) and clause 22 (health and safety);

“OGC” means the Office of Government Commerce;

“Party” means the Authority or the Contractor and “Parties” shall be interpreted accordingly;


“Price” means the price payable by the Authority to the Contractor in consideration of the provision of the Services, excluding VAT;

“Services" means the services to be supplied to the Authority by the Contractor under the Contract;


“TUPE” means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246)


“VAT” means value added tax. 


“Working Day” means any day which is not a Saturday, a Sunday, a bank holiday or a public holiday in England;

1.2
The interpretation and construction of the Contract shall be subject to the following provisions:


1.2.1
clause headings shall not affect the interpretation of these terms and conditions;


1.2.2
a reference to any statute, enactment, order, regulation or similar instrument is a reference to it as in force from time to time taking account of any amendment or re-enactment;

1.2.3
a reference to a statute or statutory provision shall include any subordinate legislation made under that statute or statutory provision;

1.2.4
references to a “person” includes a natural person and a corporate or unincorporated body;

1.2.5
words in the singular shall include the plural and vice versa;


1.2.6
a reference to one gender shall include a reference to the other genders;


1.2.7
references to clauses are to clauses in these terms and conditions.


2.
Provision of Services

2.1
The Contractor warrants to the Authority that:


2.1.1
the Contractor will perform the Services with reasonable care and skill and in accordance with generally recognised commercial practices and standards;


2.1.2
the manner in which the Services are provided will conform with the Authority’s specification and the terms of the Contract;

2.1.3
the Services will be provided in accordance with all applicable legislation from time to time in force and the Contractor will inform the Authority as soon as it becomes aware of any changes in that legislation.


2.2
The Contractor will provide timely commencement and provision of the Services in accordance with time scales agreed by the Authority. Time shall only be of the essence of the Contract if the Authority so specifies in writing.


2.3
The Authority's rights under these terms and conditions are in addition to the statutory terms implied in favour of the Authority by the Supply of Goods and Services Act 1982 and any other statute.


2.4
Without prejudice to any other rights or remedies of the Authority (including but not limited to those in clause 25):

2.4.1
the Authority may reduce the Price payable in respect of any Services by a reasonable amount in circumstances where in the reasonable opinion of the Authority the Contractor has either failed to provide those Services or has provided them inadequately;


2.4.2
where the Authority notifies the Contractor that the Authority considers any work comprising part of the Services to be inadequate or in any way differing from the Contract (and this is other than because of the Authority’s own default) the Contractor shall at its own expense re-schedule and perform the work in accordance with the Contract within such reasonable time as may be specified by the Authority;


2.4.3
the Contractor shall reimburse the Authority for all reasonable costs incurred by the Authority which have arisen as a direct consequence of the Contractor’s delay in the performance of the Contract arising other than as a result of a Force Majeure Event.


2.5
The Authority may at any time notify the Contractor in writing to suspend provision of the Services.  If the Authority gives such notification to the Contractor or otherwise delays the Contractor’s ability to provide the Services (other than as a consequence of a Force Majeure Event or a breach of contract or breach of duty on the part of the Contractor) the Authority shall, subject to the Contractor using its best endeavours to mitigate its losses, reimburse the Contractor:-

2.5.1
for any resulting unavoidable and reasonably foreseeable direct losses; and 


2.5.2
for the cost of any binding commitments entered into by the Contractor with a third party which cease to be required due to the suspension or delay and in respect of which the Contractor cannot obtain a refund (where the Contractor has already paid in relation to the commitment) or is obliged to pay (where the Contractor has not already paid in relation to the commitment).


2.6
The Authority shall have the power to inspect and examine the performance of the Services at the Authority's Premises at any reasonable time or, provided that the Authority gives reasonable notice to the Contractor, at any other premises where any part of the Services is being performed.


2.7
The provisions of this clause 2 shall survive any performance, acceptance or payment pursuant to the Contract and shall extend to any substituted or remedial services provided by the Contractor.


3.
Contractor’s Personnel

3.1
The Contractor agrees that if required by the Authority it will submit any person employed by the Contractor or its sub contractors to the Authority’s security vetting procedure.  The Contractor further agrees that unless the Authority agrees otherwise in writing any individual who refuses to submit to such vetting procedure or who does not attain the requisite clearance will not carry out any work on the Services supplied under the Contract.

3.2
Whenever requested to do so by the Authority in writing the Contractor shall within five Working Days provide a list of the names and addresses of all persons who may at any time require admission to the Authority’s Premises in order to provide the Services.  This list will include any such persons employed by or under the control of the Contractor’s consultants, agents or sub-contractors.  The Contractor shall specify the role of each person on the list and provide such other particulars as the Authority may reasonably require.


3.3
The Authority reserves the right to refuse admission to the Authority’s Premises to any person employed by the Contractor or its consultants, agents or sub-contractors whose admission would, in the reasonable opinion of the Authority, be undesirable.


4.
Assignment and Sub-Contracting

4.1
The Contractor shall not without the prior written consent of the Authority (not to be unreasonably withheld or delayed) assign, novate, charge, mortgage, sub-contract or deal in any other manner with all or any of its rights or obligations under the Contract.

4.2
If the use of sub-contractors is approved by the Authority the Contractor shall be responsible for the acts and omissions of its sub-contractors as though they were its own.


4.3
If the Contractor uses a sub-contractor for the purpose of performing the Services or any part of them, the Contractor shall include in the relevant sub-contract a provision which requires the Contractor to pay for those goods or services within 30 days of the Contractor receiving a correct invoice from the sub-contractor.

4.4
The Contractor shall not use the services of self-employed individuals in connection with the Contract without the previous agreement in writing of the Authority.


4.5
The Authority may at any time assign, novate, transfer or charge the Contract and may sub-contract or delegate in any manner all of its obligations under the Contract to any third party or agent.


5.
Invoices Payment and VAT

5.1
The Contractor shall submit invoices to the Authority at the times or intervals and in the format specified by the Authority in the Contract or as otherwise notified to the Contractor in writing.  The Contractor shall ensure that any invoice it submits to the Authority contains the Authority’s purchase order or contract number.  Such invoices will normally be paid by the Authority within 30 days of receipt.


5.2
If the Contractor is registered for VAT, the Authority shall pay to the Contractor in addition to the Price, a sum equal to the VAT chargeable on the value of the Services provided in accordance with the Contract.


5.3
For the avoidance of doubt the Contractor shall not be entitled to charge for the provision of any services that are not part of the Services unless the Contract has been properly varied in accordance with the procedure in clause 30 of these terms and conditions.


5.4
If the Contractor believes that payment for a correctly submitted invoice is overdue, the Contractor should, in the first instance, speak to the Authority’s named first point of contact on the face of the Contract.  In the event that the problem is not satisfactorily resolved, the Contractor should write to the Authority’s Head of Procurement setting out its case.


5.5
For the purpose of calculating any statutory interest under the Late Payment of Commercial Debts (Interest) Act 1998, the relevant date for the payment of the debt shall be deemed to be the last day of a period of 30 days commencing on the day when the Authority received the invoice, or, if the Contractor had not completed the Services (or the part of the Services to which the invoice relates) before submitting the invoice, the last day of a period of 30 days commencing on the day when the Contractor completed the Services (or the part of the Services to which the invoice relates).


5.6
If the Authority disputes any part of any invoice issued by the Contractor, the Authority shall: 

5.6.1
promptly notify the Contractor of the reasons for the dispute; and

5.6.2
be obliged to pay only the undisputed part of the invoice on the due date.


6.
Intellectual Property Rights

6.1
In this clause “Intellectual Property Rights” means patents, inventions, trade marks, service marks, logos, design rights (whether registrable or not), applications for any of those rights, copyright (including Crown copyright), database rights, domain names, trade or business names, moral rights and other similar rights or obligations, whether registrable or not, in any country (including but not limited to, the United Kingdom) and the right to sue for passing off.

6.2
Subject to any pre-existing Intellectual Property Rights of the Contractor or any third party, the Contractor assigns to the Authority with full title guarantee and free from all third party rights the Intellectual Property Rights comprised in all reports, data, databases, plans, drawings, patents, patterns, models or other material prepared for the Authority in the provision of the Services.


6.3
If the Contractor in providing the Services uses any materials in which there are pre-existing Intellectual Property Rights owned by itself or its agents, sub-contractors or third parties:


6.3.1
the Contractor shall itself provide, or procure from such agent, subcontractor or third party a non-exclusive licence (or sub-licence) allowing the Authority to use, reproduce, modify, adapt and enhance those materials as the Authority sees fit.  Such licence (or sub-licence) shall be perpetual, irrevocable and granted at no cost to the Authority;


6.3.2
the Contractor shall ensure that all royalties, licence fees or similar expenses in respect of such pre-existing Intellectual Property Rights are paid and included in the Price.


6.4
The Contractor indemnifies the Authority against all claims and proceedings, and all costs and expenses incurred in connection therewith, made or brought against the Authority for actual or alleged infringement of a third party's Intellectual Property Rights arising out of or in connection with the performance of the Contract by the Contractor save where such infringement or alleged infringement is caused by or contributed to by any act or omission on the part of the Authority.


6.5
Nothing in the Contract or done under the Contract shall be taken to diminish Intellectual Property Rights which would, apart from the Contract, vest in the Crown or the Authority.


6.6
If the Authority reimburses the Contractor for the cost of any equipment acquired by the Contractor for providing any of the Services such equipment shall become the property of the Authority.  The Contractor will deliver such equipment to the Authority on request.  The Contractor shall keep a proper inventory of such equipment and shall ensure that whilst it remains in the Contractor’s possession or control it is securely stored when not in use and is insured for its full replacement value in the event of theft, loss or damage.

7.
Government Property

7.1
The Contractor shall not handle or examine any Government Property bearing a security classification of “Confidential”, “Secret” or “Top Secret” other than at the Authority’s Premises or another Government establishment and the Contractor shall not remove any such Government Property from the Authority’s Premises or a Government establishment without the prior written consent of the Authority.


7.2
Government Property shall only be used by the Contractor in provision of the Services except with the prior agreement in writing of the Authority.


7.3
All Government Property shall be deemed to be in good condition when received by or on behalf of the Contractor unless it notifies the Authority in writing to the contrary within 10 Working Days of it receiving such Government Property.


7.4
The Contractor undertakes to return all Government Property to the Authority on completion of the Contract or upon receipt of any earlier request made by the Authority in writing.


7.5
The Contractor shall repair or replace or, at the option of the Authority, pay compensation for all loss, destruction or damage occurring to any Government Property caused by the Contractor, or by the Contractor’s employees, consultants, agents or sub-contractors.


7.6
Where the Government Property comprises data issued in electronic form to the Contractor (including “personal data” as defined in the Data Protection Act 1998) the Contractor:


7.6.1
shall not process, store, copy, disclose or use such electronic data except as necessary for the performance of its obligations under the Contract or as otherwise expressly authorised in writing by the Authority;


7.6.2
shall perform secure back ups of all such electronic data in its possession and shall ensure that an up to date back up copy is securely stored at a site other than that where any original copies of such electronic data are being stored;

7.6.3
shall, and shall procure that its employees, consultants, agents or sub-contractors observe best practice when handling or in possession of any such electronic data.  By way of example if the Contractor removes any such data or information from the Authority’s Premises or another Government establishment, or is sent such data or information by the Authority it shall ensure that the data and any equipment or media on which it is stored or is otherwise being processed is kept secure at all times.  The Contractor shall impress on any of its employees, consultants, agents or sub-contractors who are required to handle or have possession of such electronic data that they must safeguard it all times, and are not to place it in jeopardy, for example by leaving it unattended in a vehicle or on public transport or by transmitting or posting it by insecure means.

7.7
If at any time the Contractor suspects or has reason to believe that Government Property comprising electronic data has or may become corrupted, lost, destroyed, altered (other than to the extent that the Contractor alters it by lawful processing in accordance with its obligations under the Contract) or degraded so as to be unusable then the Contractor shall notify the Authority immediately and inform the Authority of the remedial action the Contractor proposes to take.


7.8
The Contractor indemnifies the Authority against any loss or expense incurred by the Authority arising from the loss, destruction, alteration (other than by lawful processing permitted by the Contract) or degradation of Government Property (including any Government Property comprising electronic data) where this is caused by any act or omission (including negligence) on the part of the Contractor or its employees, consultants, agents or sub-contractors.


8.
Confidentiality

8.1
For the purposes of this clause 8 “Confidential Information” means all non-public information obtained by the Contractor from the Authority or any other department or office of the Government and which is either designated in writing as confidential or which would be regarded as confidential by a reasonable business person.

8.2
Save as provided in clause 8.3 the Contractor agrees not to disclose any Confidential Information to any third party.


8.3
The Contractor may disclose Confidential Information without breaching these terms and conditions:


8.3.1
with the prior written approval of the Authority;


8.3.2
to such of its employees, agents, sub-contractors or professional advisers as need to know it for the purpose of discharging the Contractor’s obligations to the Authority under the Contract provided that such employees, agents, sub-contractors or professional advisers are subject to obligations of confidentiality corresponding to those which bind the Contractor;

8.3.3
if ordered to do so by a court or other regulatory authority.


8.4
The Contractor shall effect and maintain adequate security measures to safeguard Confidential Information from unauthorised access, use copying or dissemination.


8.5
Except with the prior consent in writing of the Authority, the Contractor shall not:

8.5.1
communicate with representatives of the general or technical press, radio, television or other communications media, with regard to the existence or subject matter of the Contract; or

8.5.2
make use of the Contract or any Confidential Information otherwise than for the purposes of carrying out the Services.


8.6
The Contractor’s obligations contained in this clause 8 shall continue to apply after termination of the Contract.


9.
Freedom of Information


9.1
The Contractor acknowledges that the Authority is subject to the requirements of the Freedom of Information Act 2000 (“FOIA”) and the Environmental Information Regulations (SI 2004/3391) (“EIR”) and shall assist and cooperate with the Authority, at the Contractor’s expense, to enable the Authority to comply with this legislation.


9.2
The Contractor shall (and shall procure that its subcontractors shall) at the Contractor’s expense:

9.2.1
transfer any request for information received by it and made pursuant to the FOIA or the EIR to the Authority as soon as practicable after receipt and in any event within 2 Working Days;


9.2.2
provide the Authority with a copy of all information relating to the request in its possession in the form that the Authority requires within 5 Working Days of the Authority requesting that information;


9.2.3
provide all assistance reasonably requested by the Authority to enable it to respond to a request for information within the time limits for compliance contained in section 10 of the FOIA or regulation 5 of the EIR.


9.3
Whilst the Authority may consult the Contractor and take the Contractor’s views into account the Contractor agrees that the Authority shall be responsible for determining at its absolute discretion whether any information:

9.3.1
is exempt from disclosure in accordance with the provisions of the FOIA or the EIR; or

9.3.2
falls to be disclosed in response to either a request for information or a direction from the Information Commissioner, the First-tier Tribunal (Information Rights), the Upper Tribunal or a court.

9.4
Without prejudice to clause 9.3 the Contractor acknowledges that marking or designating information relating to the Contract as “confidential” will not necessarily preclude that information from having to be disclosed by the Authority pursuant to a request made under FOIA or EIR.


9.5
In no event shall the Contractor respond directly to a request for information unless expressly authorised to do so in writing by the Authority.


9.6
The Contractor shall ensure that all information produced or obtained by it relating to the Contract is retained for such period as is required by law.  Save as provided in clause 12.2 or where no legal time limit applies the Contractor shall retain such information for a reasonable period which in any event shall be no shorter than one year after the completion of the Services or the termination of the Contract (whichever occurs last).

10.
Transparency


10.1
In order to comply with the Government’s policy on transparency in the areas of procurement and contracts the Contractor agrees that the Contract and the tender documents issued by the Authority which led to its creation will be published by the Authority on a designated web site.

10.2
The entire Contract and all the tender documents issued by the Authority will be published on the designated web site save where to do so would disclose information the disclosure of which would:


10.2.1
contravene a binding confidentiality undertaking;


10.2.2
be contrary to regulation 43 of the Public Contracts Regulations 2006; or 

10.2.3
in the reasonable opinion of the Authority be prevented by virtue of one or more of the exemptions in the FOIA or one or more of the exceptions in the EIR.

10.3
If any of the situations in 10.2.1 to 10.2.3 apply the Contractor consents to the Contract or tender documents being redacted by the Authority to the extent necessary to remove or obscure the relevant material and being published on the designated website subject to those redactions.

10.4
In clause 10.1 the expression “tender documents” means the advertisement issued by the Authority seeking expressions of interest, the pre qualification questionnaire and the invitation to tender.

11.
Data Protection


11.1
In this clause references to “personal data”, “data subjects”, “data controller” and “data processor” are as defined in the Data Protection Act 1998 (“DPA”).

11.2
If the Contractor is a data controller it warrants to the Authority that it has submitted a notification to the Information Commissioner pursuant to section 18(1) of the DPA and will keep that notification up to date.


11.3
The Contractor shall comply with all relevant provisions of the DPA and do nothing which causes, or may cause, the Authority to be in breach of its obligations under the DPA.  In particular, to the extent that the Contractor acts as a data processor in respect of any personal data pursuant to the Contract the Contractor shall only process such personal data to the extent necessary to enable it to provide the Services.


11.4
Where the Contractor is required to collect any personal data on behalf of the Authority it shall ensure that it provides the data subjects from whom the personal data are collected with a fair processing notice in a form to be agreed with the Authority.


11.5
The Contractor warrants that it has appropriate technical and organisational procedures in place to protect any personal data it is processing as part of the Services against any unauthorised or unlawful processing and against any accidental disclosure, loss, destruction or damage and undertakes to maintain such measures during the course of the Contract.  The Contractor shall also take all reasonable steps to ensure the suitability of its staff having access to any such personal data.


11.6
Upon receipt of written notice from the Authority and at reasonable intervals the Contractor shall:


11.6.1
allow the Authority’s personnel access to any premises owned or controlled by it to enable the Authority to inspect its procedures referred to in clause 11.5; 


11.6.2
prepare a report for the Authority detailing the technical and organisational measures it has in place to protect the personal data it is processing as part of the Services.


11.7
When requested by the Authority the Contractor shall at its own expense promptly assist the Authority to comply with any subject access request the Authority receives pursuant to section 7 of the DPA.


11.8
The Contractor shall not transfer any personal data it is processing as part of the Services outside the European Economic Area unless authorised in writing to do so by the Authority.


11.9
Upon the termination of the Contract for any reason the Contractor shall, unless notified otherwise by the Authority or required by law, immediately cease any processing of personal data on the Authority’s behalf and as requested by the Authority destroy or provide the Authority with a copy of that personal data on suitable media.


11.10
The Contractor shall promptly carry out any request from the Authority requiring it to amend, transfer or delete any personal data being processed by the Contractor as part of the Services.


11.11
The Contractor indemnifies the Authority against all claims and proceedings, and all costs and expenses incurred in connection therewith, made or brought against the Authority by any person in respect of the DPA or equivalent applicable legislation in any other country which claims would not have arisen but for some act, omission, misrepresentation non-compliance or negligence on the part of the Contractor or its employees, consultants, agents or sub-contractors.


12.
Accounts


12.1
The Contractor shall keep full and proper accounts, records and vouchers relating to all payments made to it by the Authority including in respect of any expenditure reimbursed by the Authority.


12.2
The Contractor shall ensure that such accounts, records and vouchers are retained by it for a period of six years after completion of the Services or termination of the Contract (whichever is later).


12.3
The Contractor shall permit the Authority, acting by its employees or an independent auditor, on request and at all reasonable times to examine all such accounts, records and vouchers at the offices of the Contractor or at such other places as the Authority shall reasonably direct, and to take copies of such accounts, records and vouchers and the Contractor shall provide the Authority or its independent auditor with such explanations relating to those documents as the Authority may request.


13.
Recovery Of sums Due And Set Off

13.1
Whenever under the Contract any sum of money shall be due from the Contractor to the Authority such sum may be deducted from any amount then due, or which at any time thereafter may become due, to the Contractor under the Contract, any other agreement or arrangement between the Authority and the Contractor or between the Contractor and any other department or office of Her Majesty’s Government.


13.2
Any over-payment by the Authority to the Contractor whether in respect of the Price or VAT shall be a sum of money recoverable from the Contractor pursuant to clause 13.1.

14.
Contractor’s Indemnities

14.1
Subject to clause 14.3 and the financial limit of clause 14.4 the Contractor indemnifies and shall hold the Authority harmless from all claims and against all liabilities, costs, expenses, damages and losses (including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and legal and other reasonable professional costs and expenses) suffered or incurred by the Authority arising out of or in connection with: 


14.1.1
any breach by the Contractor of the warranties contained in clauses 2.1, 11.2 or 11.5 of these terms and conditions;


14.1.2
the Contractor’s negligence or breach of statutory duty;


14.1.3
any misrepresentation (including fraudulent misrepresentation) made by the Contractor;


14.1.4
any claim made against the Authority by a third party arising out of or in connection with the provision of the Services to the extent that such claim arises out of the breach, negligent performance or failure or delay in performance of the Contract by the Contractor, its employees, agents or subcontractors.


14.2
The indemnities given to the Authority in clause 14.1 are additional to those contained in clauses 6.4 (infringement of third party intellectual property rights), 7.8 (loss of or damage to Government Property) and 11.11 (data protection) of these terms and conditions.


14.3
Nothing in the Contract shall operate to exclude or limit the Contractor’s liability for:


14.3.1
death or personal injury caused by the negligence or breach of statutory duty of the Contractor, its employees, agents or sub-contractors; or


14.3.2
fraud, fraudulent misrepresentation or deceit; or


14.3.3
any other liability which cannot be excluded or limited under an applicable law.


14.4
Subject to clause 14.3 the Contractor’s aggregate liability in respect of claims based on events in any calendar year arising out of or in connection with the Contract or any collateral contract, whether in contract or tort (including negligence) or otherwise, shall not exceed £2,000,000 or twice the contract value, whichever is greater.

14.5
If any third party makes a claim, or notifies an intention to make a claim against the Authority which may reasonably be considered likely to give rise to a liability under one of the indemnities given to the Authority by the Contractor the Authority shall:


14.5.1
as soon as reasonably practicable, give written notice of the claim to the Contractor, specifying the nature of the claim in reasonable detail;


14.5.2
not make any admission of liability, agreement or compromise in relation to the claim without the prior written consent of the Contractor (such consent not to be unreasonably withheld or delayed);


14.5.3
give the Contractor and its professional advisers access at reasonable times (on reasonable prior notice) to its premises and its officers, directors, employees, agents, representatives or advisers, and to any relevant assets, accounts, documents and records within the power or control of the Authority, so as to enable the Contractor and its professional advisers to examine them and to take copies (at the Contractor’s expense) for the purpose of assessing the claim.

14.6
Nothing in this clause 14 shall restrict or limit the Authority's general obligation at law to mitigate any loss it may suffer or incur as a result of an event leading to a claim under any of the indemnities provided by the Contractor.

15.
Contractor’s Insurance


15.1
During the term of the Contract and for a period of at least three months after it ends for whatever reason the Contractor shall maintain in force with a reputable insurance company or companies a policy or policies of insurance providing an adequate level of cover in respect of all liabilities which may be incurred by the Contractor arising out of the Contract.


15.2
Without prejudice to the generality of clause 15.1 the Contractor shall maintain in force the following specific insurance policies with reputable insurance companies:


15.2.1
employers’ liability insurance with a limit of at least £5 million per claim; and


15.2.2
public liability insurance with a limit of at least £2 million per claim; and

15.2.3
professional indemnity insurance with a limit of at least £2 million for claims arising from a single event or series of related events in a single calendar year.


15.3
On the Authority’s written request the Contractor shall promptly provide the Authority with copies of the policy certificates, renewal receipts and details of the cover provided in respect of the insurance policies referred to in clauses 15.1 and 15.2.


15.4
The Contractor shall ensure that any of its consultants, agents or sub-contractors also maintain adequate insurance having regard to their obligations under the Contract.


15.5
The Contractor shall notify the Authority if any insurance policy referred to in clause 15.1 or 15.2 is (or will be) cancelled or its terms are (or will be) subject to any material change.


15.6
None of the Contractor’s liabilities under the Contract shall be deemed to be released or limited by the Contractor taking out the insurance policies referred to in clause 15.1 or 15.2.

16.
Prevention of Bribery

16.1
In this clause

16.1.1
“Bribery Act” means the Bribery Act 2010;


16.1.2
“Prohibited Act” means any of the following:


16.1.2.1
to directly or indirectly offer, promise or give any person working for or engaged by the Authority a financial or other advantage to (i) induce that person to perform improperly a relevant function or activity or (ii) reward that person for improper performance of a relevant function or activity; or

16.1.2.2
to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Agreement; or

16.1.2.3
committing any offence (i) under the Bribery Act; (ii) under legislation creating offences concerning fraudulent acts; (iii) at common law concerning fraudulent acts relating to this Agreement or any other contract with the Authority; or (iv) defrauding, attempting to defraud or conspiring to defraud the Authority.


16.2
The Contractor: 


16.2.1
shall not and shall procure that any of its employees, consultants, agents, or sub-contractors shall not commit a Prohibited Act in connection with the Contract.

16.2.2
warrants, represents and undertakes to the Authority that it is not aware of any financial or other advantage being given to any person working for or engaged by the Authority, or that an agreement has been reached to that effect, in connection with the execution of this Contract, excluding any arrangement of which full details have been disclosed in writing to the Authority before execution of this Contract.


16.3
The Contractor shall:


16.3.1
if requested, provide the Authority with any reasonable assistance to enable the Authority to perform any activity required by any relevant government or agency in any relevant jurisdiction for the purpose of compliance with the Bribery Act;


16.3.2
if so required by the Authority within 20 Working Days of the Commencement Date, and annually thereafter, certify to the Authority in writing compliance with this clause 16 by the Contractor and all persons associated with it or other persons who are supplying goods or services in connection with this Contract.  The Contractor shall provide such supporting evidence of compliance as the Authority may reasonably request.


16.4
The Contractor shall have and maintain an anti-bribery policy (which shall be disclosed to the Authority on request) to prevent it and any of its employees, consultants, agents or sub-contractors from committing a Prohibited Act and shall enforce it where appropriate.


16.5
If any breach of clause 16.2 is suspected or known, the Contractor must notify the Authority immediately.


16.6
If the Contractor notifies the Authority that it suspects or knows that there may be a breach of clause 16.2, the Contractor must respond promptly to the Authority's enquiries, co-operate with any investigation, and allow the Authority to audit books, records and any other relevant documentation. This obligation shall continue for three years following the expiry or termination of this Contract.

16.7
A breach of clause 16.2 shall be a Material Default for the purposes of this Contract.

17.
Official Secrets Acts 

17.1
Where the Contractor is a “government contractor” as defined in section 12(2) of the Official Secrets Act 1989 it will abide by the provisions of the Official Secrets Acts 1911 to 1989 and take all reasonable steps by display of notices or by other appropriate means to notify all of its employees, consultants, agents or sub-contractors that the provisions of those Acts apply to them both during and after performance of the Contract.


17.2
If and when requested by the Authority the Contractor shall procure from each person identified by the request a signed statement confirming that that person understands that the Official Secrets Acts 1911 to 1989 apply to them personally both during and after the performance of the Contract.


18.
Conflict Of Interest

18.1
In carrying out its obligations under the Contract the Contractor shall ensure that no conflict of interest arises which will or will be likely to prejudice its independence and objectivity or otherwise detrimentally affect the Contractor’s ability to perform the Contract or cause embarrassment to the Authority.


18.2
Upon becoming aware of any such conflict of interest during the performance of the Contract (whether the conflict existed before the award of the Contract or arises during its performance) the Contractor shall immediately notify the Authority in writing of the same, giving particulars of its nature and the circumstances in which it exists or arises and shall furnish such further information as the Authority may reasonably require.


18.3
Where the Authority is of the reasonable opinion that a conflict of interest notified to it under clause 18.2 is capable of being ameliorated by the Contractor the Authority may require the Contractor to take such reasonable steps as will, in the Authority’s opinion, avoid or remove the conflict.


18.4
The Authority may terminate the Contract immediately by notice in writing to the Contractor and recover from the Contractor the amount of any losses incurred by the Authority arising from such termination if:

18.4.1
the Contractor fails to comply with the requirements notified to the Contractor by the Authority in accordance with clause 18.3; or 


18.4.2
in the reasonable opinion of the Authority, it is not possible to avoid or remove the conflict of interest, or


18.4.3
in the reasonable opinion of the Authority a conflict of interest existed at the time of the award of the Contract to the Contractor which the Contractor should reasonably have discovered with the application of due diligence and ought to have disclosed to the Authority as required by the tender documents pertaining to it.

19.
Non Discrimination Equality And Welsh Language

19.1
In providing the Services the Contractor shall, and shall procure that its employees, consultants, agents or sub-contractors shall:


19.1.1
not unlawfully discriminate either directly or indirectly or by way of victimisation or harassment within the meaning and scope of any law, enactment, order or regulation relating to discrimination (whether in age, disability, gender reassignment, marriage and civil partnerships, pregnancy, paternity and maternity, race, religion or belief, sex or sexual orientation or otherwise) and shall take all reasonable steps to ensure that its employees, consultants, agents or sub-contractors similarly do not unlawfully discriminate;

19.1.2 without prejudice to the generality of clause 19.1.1, not unlawfully discriminate within the meaning and scope of the Equality Act 2010 and all other relevant legislation and any statutory modification or re-enactment of such legislation; 

19.1.3
where in connection with the Contract, the Contractor, its agents or subcontractors, or its staff are required to carry out work on the Authority’s Premises or alongside the Authority’s employees on any other premises, comply with the Authority’s own employment policy and codes of practice relating to equality and diversity in the workplace, copies of which are published on the Authority’s website;

19.1.4 in the event that the Contractor enters into any subcontract or linked agreement in connection with the Contract or any aspect of the Services provided under it, impose equality and diversity obligations on its subcontractors and other associates in terms substantially similar to those contained in the Contract;

19.1.5
comply with the Welsh Language Act 1993 and the Authority’s Welsh Language Scheme (as amended from time to time), a copy of which is available on the Authority’s website, as if it were the Authority to the extent that the same relate to the provision of the Services to the public in Wales.

19.2
Should the Contractor or any of its employees, consultants, agents or sub-contractors breach any part of clause 19.1 the Authority shall be entitled to terminate the Contract with immediate effect by notice in writing to the Contractor.


20.
Sustainable Procurement


20.1
The Contractor shall comply in all material respects with all applicable environmental laws and regulations in force from time to time in relation to the Services.  Without prejudice to the generality of the foregoing, the Contractor shall promptly provide all such information regarding the environmental impact of the Services as may reasonably be requested by the Authority.


20.2
All written outputs, including reports, produced in connection with the Contract shall (unless otherwise specified) be produced on recycled paper containing at least 80% post consumer waste which shall be used on both sides where possible.

20.3
The Contractor shall, when working at the Authority’s Premises, provide the Services in accordance with the Authority’s environmental policy which is to conserve energy, water, wood, paper and other resources, reduce waste and phase out the use of ozone depleting substances and minimise the use of greenhouse gases, volatile organic compounds and other substances damaging to health and the environment.

20.4
The Contractor shall meet all reasonable requests by the Authority for information evidencing compliance with the provisions of this clause 20 by the Contractor.


21.
Monitoring And Management Information

21.1
Where requested by the Authority, the Contractor shall supply to the Authority and to OGC such information and advice relating to the management of the Contract as the Authority or OGC may require.

21.2
The information and advice referred to in clause 21.1 may include, but is not limited to, the following: Line Item Amount, Invoice Line Description, Invoice Line Number, Currency Code, Order Date, VAT Inclusion Flag, VAT Rate, List Price, Number of Items, Unit of Purchase Quantity, Price per Unit, Supplier Service Code, Service description and/or name, UNSPSC Code, Taxonomy Code and/or Name, Geographical, Project Code, Project description, Project Start Date, Project Delivery Date (Estimate and Actual), Total project cost and Project Stage. 

21.3
The information referred to in clause 21.1 shall be supplied in such form and within such timescales as the Authority or OGC may reasonably require.

21.4
The Contractor agrees that the Authority may provide OGC with information relating to the Services procured and any payments made under the Contract. 


21.5
Upon receipt of the information supplied by the Contractor in response to a request under clause 21.1 or receipt of information provided by the Authority to OGC under clause 21.4 the Authority and the Contractor hereby consent to OGC: 


21.5.1
storing and analysing the information and producing statistics; and 


21.5.2
sharing the information or any statistics produced using the information, with any other Contracting Authority. 


21.6
In the event that OGC shares the information provided under clause 21.1 or 21.3 in accordance with clause 21.5.2, any Contracting Authority (as defined in regulation 3 of the Public Contracts Regulations 2006) receiving the information shall be informed of the confidential nature of that information and shall be requested not to disclose it to any body who is not a Contracting Authority (unless required by law).

21.7
The Authority may make changes to the type of information which the Contractor is required to supply and shall give the Contractor at least one calendar month’s written notice of any such changes.

22.
Health And Safety

22.1
While on the Authority’s Premises the Contractor shall comply with any health and safety measures implemented by the Authority in respect of persons working on the Authority’s Premises.


22.2
The Contractor shall:

22.2.1
notify the Authority immediately in the event of any incident occurring in the provision of the Services on the Authority’s Premises where that incident causes any personal injury or damage to property which could give rise to personal injury.


22.2.2
take all necessary measures to comply with the requirements of the Health and Safety at Work etc. Act 1974 and any other acts, orders, regulations and codes of practice relating to health and safety which may apply to those of its employees, consultants, agents or sub-contractors that provide the Services.


22.2.3
ensure that its health and safety policy statement (as required by the Health and Safety at Work etc Act 1974) is made available to the Authority on request.


23.
Force Majeure

23.1
In this clause a “Force Majeure Event” means any of the following:


23.1.1
acts of God, including but not limited to fire, flood, earthquake, windstorm or other natural disaster;


23.1.2
epidemic or pandemic;


23.1.3
war, threat of or preparation for war, armed conflict, imposition of sanctions, embargo, breaking off of diplomatic relations or similar actions;


23.1.4
terrorist attack, civil war, civil commotion or riots;


23.2
Either Party, provided that it adheres to the provisions of clause 23.3 shall not be in breach of the Contract nor liable for any failure or delay in performance of any of its obligations under the Contract (and, subject to clause 23.4 the time for that Party’s performance of its obligations shall be extended accordingly) arising from or attributable to a Force Majeure Event.

23.3
If either Party is subject to a Force Majeure Event it shall not be in breach of the Contract provided that:


23.3.1
it promptly notifies the other Party in writing of the nature and extent of the Force Majeure Event causing its failure or delay in performance;


23.3.2
it could not have avoided the effect of the Force Majeure Event by taking precautions which, having regard to all the matters known to it before the Force Majeure Event, it ought reasonably to have taken, but did not; and


23.3.3
it has used all reasonable endeavours to mitigate the effect of the Force Majeure Event, to carry out its obligations under the Contract in any way that is reasonably practicable and to resume the performance of its obligations as soon as reasonably possible.


23.4
If the Force Majeure Event prevails for a continuous period of more than three months, either Party may terminate the Contract by giving 10 Working Days’ written notice to the other.  On the expiry of this notice period, the Contract will terminate.  Such termination shall be without prejudice to the rights of either Party in respect of any breach of the Contract occurring prior to such termination.


24.
Cancellation Of The Contract By the Authority

24.1
The Authority shall be entitled to terminate the Contract, or to terminate the provision of any part of the Services, by giving to the Contractor not less than one calendar month’s notice in writing to that effect.  Once it has given such notice, the Authority may extend the period of notice at any time before it expires, subject to agreement on the level of Services to be provided by the Contractor during the period of extension.


25.
Termination for Breach

25.1
If:


25.1.1
the Contractor commits a Material Default; or 


25.1.2
the Contractor commits a breach of contract which is not capable of being remedied; or


25.1.3
the Contractor commits a breach of contract which is capable of being remedied but which it has failed to remedy within 10 Working Days of receipt of a notice from the Authority requiring that breach to be remedied; or

25.1.4
the Contractor commits repeated breaches of its obligations under this Contract (whether of the same or different obligations and regardless of whether these breaches are cured), the cumulative effect of which is a Material Default; or

25.1.5
the Contractor fails to pay any amount due to the Authority under the Contract on the due date for payment and remains in default more than 10 Working Days after being required in writing to make such payment;

then without prejudice to any other rights that have accrued under the Contract or any other rights or remedies it may have the Authority may by giving written notice to the Contractor immediately terminate all or part of this Contract.  Such termination by the Authority will be without liability to the Contractor.


26.
Non-Breach Termination

26.1
If:-


26.1.1
the Contractor suspends, or threatens to suspend, payment of its debts or is unable to pay its debts as they fall due or admits inability to pay its debts or (being a company) is deemed unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986 or (being a natural person) is deemed either unable to pay its debts or as having no reasonable prospect of so doing, in either case within the meaning of section 268 of the Insolvency Act 1986 or (being a partnership) had any partner to whom any of the foregoing apply; or


26.1.2
the Contractor commences negotiations with all or any class of its creditors with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with its creditors other than for the sole purpose of a scheme for a solvent amalgamation of the Contractor with one or more other companies or the solvent reconstruction of the Contractor; or


26.1.3
a petition is filed, a notice is given, a resolution is passed, or an order is made for or in connection with the winding up of the Contractor other than for the sole purpose of a scheme for a solvent amalgamation of the Contractor with one or more other companies or the solvent reconstruction of the Contractor; or


26.1.4
an application is made to court, or an order is made, for the appointment of an administrator or if a notice of intention to appoint an administrator is given or if an administrator is appointed over the Contractor; or


26.1.5
a floating charge holder over the Contractor’s assets has become entitled to appoint or has appointed an administrative receiver; or


26.1.6
a person becomes entitled to appoint a receiver or a receiver is appointed over the Contactor’s assets; or


26.1.7
the Contractor, being an individual, is the subject of a bankruptcy petition or order, dies or by reason of illness or incapacity is incapable of managing their own affairs; or


26.1.8
a creditor or encumbrancer of the Contractor attaches or takes possession of, or a distress, execution, sequestration or other such process is levied or enforced on or sued against the whole or any part of the Contractor’s assets  and such attachment or process is not discharged with 10 Working Days; or


26.1.9
the Contractor suspends or ceases, or threatens to suspend or cease, to carry on all or a substantial part of its business; or


26.1.10 the Contractor undergoes a change of control, where “control” has the meaning given in section 416 of the Income and Corporation Taxes Act 1988; or


26.1.11 any event occurs, or proceeding is taken with respect to the Contractor in any jurisdiction to which the Contractor is subject that has an effect equivalent or similar to any of the events mentioned in clauses 26.1.1 to 26.1.10 inclusive


then without prejudice to any other rights that have accrued under the Contract or any other rights or remedies it may have the Authority may by giving written notice to the Contractor immediately terminate all or part of this Contract.  Such termination by the Authority will be without liability to the Contractor.


27.
Transfer Of Services And TUPE

27.1
Where following the performance or termination of the Contract the Authority intends to acquire services similar to the Services either by performing them itself or by the appointment of a replacement contractor the Contractor (assuming it does not successfully tender for the work) shall use all reasonable endeavours to ensure that the transition is undertaken with the minimum of disruption to the Authority.


27.2
The Contractor shall co-operate fully during the transition period and provide full access to all non-confidential data, documents, manuals, working instructions, reports or other information which the Authority considers it necessary to see.


27.3
In addition to the legal obligation to provide “employee liability information” under regulation 11 of TUPE the Contractor will, in respect of any person at that time employed by it and assigned to the economic grouping of employees working on the Contract, provide the Authority with information equivalent to employee liability information whenever requested to do so in writing by the Authority (provided that the Authority shall not make such a request more than once in any 6 month period).

28.
Dispute Resolution

28.1
The Parties shall attempt in good faith to negotiate a settlement to any dispute between them arising out of or in connection with the Contract within 20 Working Days of either Party notifying the other of the dispute.  If necessary such efforts shall involve the escalation of the dispute to the finance director (or equivalent) of the Contractor and the Authority’s Head of Procurement.


28.2
Nothing in this dispute resolution procedure shall prevent the Parties from seeking from any court of the competent jurisdiction an interim order restraining the other Party from doing any act or compelling the other Party to do any act.


28.3
If the dispute cannot be resolved by the Parties pursuant to clause 28.1 the dispute shall be referred to mediation pursuant to the procedure set out in clause 28.5 unless the Authority considers that the dispute is not suitable for resolution by mediation or the Contractor does not agree to mediation.


28.4
The performance of the Contract shall not be suspended, cease or be delayed by the reference of a dispute to mediation and the Contractor (and its employees, consultants, agents or sub-contractors) shall comply fully with the requirements of the Contract at all times.


28.5
The procedure for mediation is as follows:


28.5.1
a neutral adviser or mediator (“the Mediator”) shall be chosen by agreement between the Parties.  If they are unable to agree upon a Mediator within 10 Working Days after a nomination of a Mediator by one Party to the other or if the Mediator agreed upon is unable or unwilling to act, either Party shall within 10 Working Days from the date of the nomination or within 10 Working Days of discovering that the nominated Mediator is unable or unwilling to act, apply to the Centre for Effective Dispute Resolution (“CEDR”) to appoint a Mediator.


28.5.2
The Parties shall within 10 Working Days of the appointment of the Mediator meet with the appointed Mediator in order to agree a programme for the exchange of all relevant information and the structure to be adopted for negotiations to be held.  If considered appropriate, the Parties may at any stage seek assistance from CEDR to provide guidance on a suitable procedure.


28.5.3
Unless otherwise agreed in writing, all negotiations connected with the dispute and any settlement agreement relating to it shall be conducted in confidence, save that details of the settlement may be given to any Central Government department without the permission of the Contractor, and without prejudice to the rights of the Parties in any future proceedings.


28.5.4
If the Parties reach agreement on the resolution of the dispute, the agreement shall be reduced to writing and shall be binding on the Parties once it is signed by their duly authorised representatives.


28.5.5
Failing agreement, either of the Parties may invite the Mediator to provide a non-binding but informative opinion in writing.  Such an opinion shall be provided on a without prejudice basis and shall not be used in evidence in any proceedings relating to the Contract without the prior written consent of both Parties.


28.5.6
If the Parties fail to reach agreement in the structured negotiations within 45 Working Days of the Mediator being appointed, or such longer period as may be agreed by the Parties in writing, then any dispute or difference between them may be referred to the Courts.


29.
Service Of Notices


29.1
All notices required to be given by either Party to the other under the Contract shall be in writing and shall be delivered personally, or sent by fax, pre-paid first-class post or recorded delivery or by commercial courier to the address of the receiving Party set out in the Contract or as otherwise specified by the relevant Party by notice in writing to the other Party.


29.2
Any notice shall be deemed to have been duly received:


29.2.1
if delivered personally, when left at the address referred to in the Contract or Notice; or


29.2.2
if sent by fax, on transmission to the correct fax number; or


29.2.3
if sent by pre-paid first-class post or recorded delivery, at 9.00 a.m. on the second Working Day after posting; or


29.2.4
if delivered by commercial courier, on the date and at the time that the courier's delivery receipt is signed.


29.3
The provisions of this clause shall not apply to the service of any proceedings or other documents in any legal action.


30.
Amendments And Variation

30.1
No amendment or variation of the Contract shall be valid unless it is in writing and signed by the Authority and the Contractor.


31.
Waiver

31.1
A waiver of any right under the Contract is only effective if it is in writing and it applies only to the specific circumstances for which it is given.


31.2
No failure or delay by either Party in exercising any right or remedy under the Contract or by law shall constitute a waiver of that (or any other) right or remedy nor preclude or restrict its further exercise.  No single or partial exercise of such right or remedy shall preclude or restrict the further exercise of that (or any other) right or remedy.


32.
Severability

32.1
If any provision of the Contract shall be found by any court or administrative body of competent jurisdiction to be invalid or unenforceable, such invalidity or unenforceability shall not affect the other provisions of the Contract which shall remain in full force and effect.


32.2
The Parties agree, in the circumstances referred to in clause 32.1, to attempt to substitute for any invalid or unenforceable provision a valid or enforceable provision which achieves to the greatest extent possible the same effect as would have been achieved by the invalid or unenforceable provision.  The obligations of the Parties under any invalid or unenforceable provision of the Contract shall be suspended whilst an attempt at such substitution is made.


33.
No Partnership Or Agency


33.1
Nothing in the Contract is intended to, or shall be deemed to, establish any partnership or joint venture between the parties, constitute either party the agent of the other party, nor authorise either party to make or enter into any commitments for or on behalf of the other party.


34.
Contracts (Rights Of Third Parties) Act 1999


34.1
A person who is not a Party to the Contract shall not have any rights under or in connection with it.


35.
Entire Agreement


35.1
The Contract constitutes the whole agreement between the Parties and supersedes all previous agreements between the Parties relating to its subject matter.


35.2
Each Party acknowledges that, in entering into the Contract, it has not relied on, and shall have no right or remedy in respect of, any statement, representation, assurance or warranty (whether made negligently or innocently) other than as expressly set out in the Contract.


35.3
Nothing in this clause 35 shall limit or exclude any liability for fraud.


35.4
In the event of any conflict or inconsistency between these terms and conditions and any specific terms of the Contract the latter shall prevail.


36.
Law And Jurisdiction

36.1
The Contract shall be governed by and construed in accordance with English Law and shall be subject to the exclusive jurisdiction of the courts of England and Wales.
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