Engineering and Construction Short Contract

Contract documents

Technical Surveys and Testing



Highways England

Technical Surveys and Testing Contract

M1 SB MP175/5 to 168/1 – Resurfacing

Scheme ID VM 001
Contract Documents

(Short Form)

TECHNICAL SURVEYS AND TESTING CONTRACT
CONTENTS AMENDMENT SHEET

	Amend. No.
	Issue Date
	Amendments
	Initials
	Date

	1
	11/11/16
	Start dates changed. Deflectograph swopped for FWD
	JH
	11/11/16

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


	1. Contract Data


The Employer is Highways England Company Limited, a company incorporated in and in accordance with the laws of England (company no. 09346363) whose registered office is at Bridge House, 1 Walnut Tree Close, Guildford, Surrey GU1 4LZ. Contact details for Highways England are: 

Name


Highways England.

Address

Stirling House, Lakeside Court, Osier Drive, Sherwood Business Park, Nottingham, NG15 0DS……

Telephone

0300 470 7500……………….. Fax
…N/A……….
E-mail address

……XXXXXX……………………………………………..……..…

The Employer delegates the actions stated in the Schedule of Delegation to:

Name


……Jacqueline Holland.………………….

Firm


………………Highways England……....………………….

Address


Stirling House, Lakeside Court, Osier Drive, Sherwood Business park, Nottingham, NG15 0DS…………….……………………

The works are :…Cores, Dynamic Cone Penetration (DCP); Falling Weight Deflectometer (FWD); Tar testing; CBR calculation
The site is :…Highways England Area 7, M1 SB MP 175/5 to 188/1. This site is southbound between J23 and J22 of M1, including both entry and exit slip roads at these junctions (total 2 slip roads)………………………………….

The starting date is ……Thursday 15th December 2016..

The completion date is …Friday 23rd December 2016
The period for reply to a communication is [1] week.

The defects date is [52 weeks] after Completion.
The defect correction period is [4 weeks].
The delay damages are £2500. per day. 
The assessment day is the last day of each calendar month.

The retention is nil.
The United Kingdom Housing Grants, Construction and Regeneration Act (1996, as amended) applies.
The Adjudicator is the person chosen by the Parties from the list of Adjudicators published by the Institution of Civil Engineers.

The Adjudicator nominating body is the Institution of Civil Engineers.
The Principal Designer is:

Name


…Simon Came...………………….

Firm


…Highways England………….

Address


Stirling House, Lakeside Court, Osier Drive, Sherwood Business park, Nottingham, NG15 0DS…………….……………………

The interest rate is, unless the provisions of the Late Payment of Commercial Debts (Interest) Act 1998 otherwise require, 3% per annum above the Bank of England base rate in force from time to time.

The Contractor’s liability to the Employer for loss of or damage to the Employer’s property is unlimited.
The minimum amount of cover for the third insurance stated in the Insurance Table is £10,000,000 for any one occurrence without limit to the number of occurrences (except for claims arising out of pollution, contamination and products liability, where the minimum amount of cover applies in the aggregate in any one annual period of insurance).

The minimum amount of cover for the fourth insurance stated in the Insurance Table is £10,00,000 for any one occurrence.

The minimum amount of cover for the fifth insurance stated in the Insurance Table is £5,000,000 in respect of any one claim the number of claims being unlimited in any annual policy period and in the annual aggregate in respect of pollution and contamination, with an inner limit of £1,000,000 in the annual aggregate in respect of asbestos.
The tribunal is arbitration. 

The arbitration procedure is the Institution of Civil Engineers Arbitration Procedure (Third Edition) April 2012.

The following persons or organisations may enforce the following terms of this contract

term
person or organisation

additional condition 15
a subcontractor

The conditions of contract are the NEC3 Engineering and Construction Short Contract (April 2013) and the following additional conditions:

1
Conditions of Contract

Identified and defined terms

1.1
Insert the following definition into clause 11.2:

“(14) Intellectual Property Rights are any current and future legal and equitable interests in patents, trade marks, design rights, copyright, know-how and other similar rights, whether or not registered or capable of registration.”

Payment

1.2
The following replaces clause 51.1:


“The Employer pays on or before the final date for payment.”
Assessing compensation events

1.3
At the end of clause 63 insert the following clause:

“63.11
The Employer may instruct the Contractor to assess a compensation event using appropriate rates and lump sums in the Price List and not Defined Cost.”
Insurance cover
1.4
In the Insurance Table in clause 82.1:

1.4.1
In the row for the first insurance stated in the Insurance Table delete “The Employer’s certificate of Completion has been issued” and insert “Cover is not required”.

1.4.2
In the row for the second insurance stated in the Insurance Table delete “, Plant and Materials”.

1.4.3
Insert the following as the row for a fifth insurance stated in the Insurance Table:

	Failure of the Contractor to use the skill and care normally used by contractors providing works similar to the works
	The amount stated in the Contract Data
	6 years following Completion or earlier termination


2
Corrupt practices

2.1
The Contractor does not

· offer or give to any person in the service of the Employer any gift or consideration of any kind as an inducement or reward in relation to the obtaining or execution of this contract or any other contract with the Employer or for showing favour or disfavour to any person in relation to this contract or any other contract with the Employer or

· enter into this contract or any other contract with the Employer if, in connection with this contract or any such other contract, commission has been paid or an agreement for the payment of commission has been made by him or on his behalf or to his knowledge.

2.2
A failure to comply with this condition is treated as a substantial failure by the Contractor to comply with this contract.

3 
Discrimination

3.1 
The Contractor does not discriminate directly or indirectly or by way of victimisation or harassment against any person contrary to the Equality Act 2010, any predecessor statute of it or any amendment or re-enactment of it from time to time (the “Discrimination Acts”).

3.2 
In Providing the Works, the Contractor co-operates with and assists the Employer to satisfy its duty under the Discrimination Acts to eliminate unlawful discrimination and to promote equality of opportunity between persons of different racial groups and between disabled people and other people.

3.3
Where any employee or subcontractor employed by the Contractor is required to carry out any activity on the Employer’s premises or alongside the Employer’s employees on any other premises, the Contractor ensures that each such employee or subcontractor complies with the Employer’s employment policies and codes of practice relating to discrimination and equal opportunities.

3.4
The Contractor notifies the Employer in writing as soon as he becomes aware of any investigation or proceedings brought against the Contractor under the Discrimination Acts in connection with this contract and
· provides any information requested by the investigating body, court or tribunal in the timescale allotted,

· attends (and permits a representative from the Employer to attend) any associated meetings,

· promptly allows access to any relevant documents and information and

· cooperates fully and promptly with the investigatory body, court or tribunal.
3.5 
The Contractor indemnifies the Employer against all costs, charges, expenses (including legal and administrative expenses) and payments made by the Employer arising out of or in connection with any investigation or proceedings under the Discrimination Acts resulting from any act or omission of the Contractor.

3.6
The Contractor includes in the conditions of contract for each subcontract obligations substantially similar to those set out above.

4
Disclosure of information

4.1 
The Contractor acknowledges that the Employer may receive Disclosure Requests and that the Employer may be obliged (subject to the application of any relevant exemption and, where applicable, the public interest test) to disclose information (including commercially sensitive information) pursuant to a Disclosure Request. Where practicable, the Employer consults with the Contractor before doing so in accordance with the relevant Code of Practice. The Contractor uses its best endeavours to respond to any such consultation promptly and within any deadline set by the Employer and acknowledges that it is for the Employer to determine whether or not such information should be disclosed.

4.2
When requested to do so by the Employer, the Contractor promptly provides information in its possession relating to this contract and assists and co-operates with the Employer to enable the Employer to respond to a Disclosure Request within the time limit set out in the relevant legislation.

4.3
The Contractor promptly passes any Disclosure Request which it receives to the Employer. The Contractor does not respond directly to a Disclosure Request unless instructed to do so by the Employer.
4.4 
A Disclosure Request is a request for information relating to this contract received by the Employer pursuant to the Freedom of Information Act 2000, the Environmental Information Regulations 2004 or otherwise.

4.5
The Contractor acknowledges that the Employer is obliged to publish the provisions of this contract in accordance with the Cabinet Office Efficiency Reform Policy Procurement Note entitled “Published guidance on implementing requirements for greater transparency in central Government procurement and contracting(Information Note 02/11 dated 18th January 2011)” (or any later revision) except to the extent that any information in it is exempt from disclosure pursuant to the Freedom of Information Act 2000. The Employer consults with the Contractor before deciding whether information is exempt, but the Contractor acknowledges that the Employer has the final decision. The Contractor co-operates with and assists the Employer to publish this contract in accordance with the Employer’s obligation.

5
Construction Industry Scheme

5.1 
This contract falls within the scope of the Construction Industry Scheme provided for by Chapter 3, Part 3 of the Finance Act 2004 (the “Act”) and the Income Tax (Construction Industry Scheme) Regulations 2005 (SI 2005/2045) (the “Regulations”).

5.2
The Contractor provides the information required by the Regulations to enable the Employer to verify (in accordance with paragraph 6 of the Regulations) whether the Contractor 

· is registered for gross payment,

· is registered for payment under deduction,

· is exempt from registration as a local authority or other public body or

· is neither registered nor exempt from registration.
5.3
If the Contractor is registered for payment under deduction or is neither registered nor exempt from registration

· the Contractor submits an application for payment which separately identifies the cost of labour and

· the Employer deducts the relevant percentage from the payment in accordance with the Act and the Regulations.

6
Recovery of sums due from Contractor

6.1
Where under this contract any sum of money is recoverable from or payable by the Contractor such sum may be deducted from or reduced by the amount of any sum or sums then due or which at any time thereafter may become due to the Contractor under this contract or any other contract with the Employer or any Department or Office of Her Majesty’s Government.

7
Third Party Rights
7.1
A subcontractor has the right to enforce the terms of additional condition 15.4 (second bullet). Otherwise a person or organisation who is not a Party has no right to enforce any term of this contract under the Contracts (Rights of Third Parties) Act 1999. 
8
Assignment and novation
8.1
The Contractor does not assign, transfer or charge the benefit of this contract or any part of it or any benefit or interest under it without the prior agreement of the Employer.

8.2
If requested by the Employer, the Contractor executes a novation agreement transferring the benefit and burden of this Contract to

· a Department or Office of Her Majesty’s Government,
· a local authority

· a replacement organisation established to take over the Employer’s functions or part of them or

· another public body or organisation exercising similar functions.

The novation agreement is in the form set out in Annex 1 or such other form as the Employer may reasonably require.
9
Data Protection
9.1(1)
In this clause the Data Protection Acts are the Data Protection Act 1998 (as amended) and any other laws or regulations relating to privacy or personal data.

(2)
Personal Data is information collected by the Contractor on behalf of the Employer in relation to this contract, which relates to living individuals who can be identified
· 
from that information or 

· 
from that information combined with other details in (or likely to come into) the possession of the Employer.

9.2
For the purposes of this contract and the Data Protection Acts 
· 
the Employer is the Data Controller and
· 
the Contractor is the Data Processor.
9.3
The Contractor processes the Personal Data in accordance with (and so as not to put the Employer in breach of) the Data Protection Acts and only to the extent necessary for the purpose of performing its obligations under this contract.
9.4
The Contractor has in place for as long as it holds the Personal Data
· appropriate technical and organisational measures (having regard to the nature of the Personal Data) to protect the Personal Data against accidental, unauthorised or unlawful processing, destruction, loss, damage, alteration or disclosure and
· adequate security programmes and procedures to ensure that unauthorised persons do not have access to the Personal Data or to any equipment used to process the Personal Data.
9.5
The Contractor immediately notifies the Employer if it receives 
· a request from any person whose Personal Data it holds to access his Personal Data or
· a complaint or request relating to the Employer’s obligations under the Data Protection Acts.
9.6
The Contractor assists and co-operates with the Employer in relation to any complaint or request received, including
· providing full details of the complaint or request,
· complying with the request within the time limits set out in the Data Protection Acts and in accordance with the instructions of the Employer and
· promptly providing the Employer with any Personal Data and other information requested by him.
9.7
The Contractor complies with the requirements of the Employer in relation to the storage, dispatch and disposal of the Personal Data in any form or medium.
9.8
The Contractor immediately notifies the Employer on becoming aware of any breach of this condition or of the Data Protection Acts.
9.9
The Contractor does not process the Personal Data outside the European Economic Area without the agreement of the Employer. Where the Employer agrees, the Contractor complies with the instructions of the Employer and provides an adequate level of protection to any Personal Data in accordance with the eighth data protection principle set out in Schedule 1 to the Data Protection Act 1998.
9.10 
The Contractor keeps (and ensures that its employees and subcontractors keep) 
confidential and does not 
· disclose to any person the terms of this contract nor
· use (except for the purposes of this contract) or disclose to any person any confidential or proprietary information (including Personal Data) provided to or acquired by the Contractor in the course of Providing the Works


except that the Contractor may disclose information

· to its legal or other professional advisers,

· to its employees and subcontractors as needed to enable the Contractor to Provide the Works,

· where required to do so by law or by any professional or regulatory obligation or by order of any court or governmental agency, provided that prior to disclosure the Contractor consults the Employer and takes full account of the Employer’s views about whether (and if so to what extent) the information should be disclosed,
· which it receives from a third party who lawfully acquired it and who is under no obligation restricting its disclosure,

· which is in the public domain at the time of disclosure other than due to the fault of the Contractor or
· with the consent of the Employer.
10
The Official Secrets Act  
10.1
The Official Secrets Acts 1911 to 1989 apply to this contract from the starting date until the Defects Certificate or a termination certificate has been issued. The Contractor notifies his employees and his subcontractors of their duties under this Act

10.2
A failure to comply with this condition is treated as a substantial failure by the Contractor to comply with his obligations.
11
Staff Vetting and Training

11.1
The Contractor complies with the staff vetting and training requirements stated in the Works Information.
12
Intellectual Property Rights

12.1 
All Intellectual Property Rights in documents created by or on behalf of the Employer in connection with the contract are the property of the Employer. 

12.2
The Contractor assigns to the Employer all present and future Intellectual Property Rights in all documents created by the Contractor or any subcontractor in performing its obligations under the contract. The Contractor obtains from a subcontractor equivalent rights over the material prepared by the subcontractor.
13
Conflict of Interest
13.1
The Contractor does not take an action which would cause a conflict of interest to arise in connection with this contract. The Contractor notifies the Employer if there is any uncertainty about whether a conflict of interest may exist or arise.

14
Euro (€) functionality
14.1
The Contractor Provides the Works 
· 
so that the Employer is not prejudiced by the implementation of the Euro, 
· in such a way as to comply with all legal requirements applicable to the Euro in the United Kingdom, including the rules on conversion and rounding set out in the EC Regulation 1103/97,
· so that they are capable of utilising all symbols and codes adopted by the EU Commission in relation to the Euro and
· in accordance with the Employer’s requirements both for Sterling and for the Euro.
15
Subcontracting
15.1
The Contractor submits the name of each proposed subcontractor to the Employer for acceptance. A reason for not accepting the subcontractor is that his appointment will not allow the Contractor to Provide the Works. The Contractor does not appoint a proposed subcontractor until the Employer has accepted him.

15.2
The Contractor submits the proposed conditions of contract for each subcontract to the Employer for acceptance unless the Employer has agreed that no submission is required.

15.3
The Contractor does not appoint a subcontractor on the proposed subcontract conditions submitted until the Employer has accepted them. A reason for not accepting them is that

· they will not allow the Contractor to Provide the Works or

· they do not include a statement that the parties to the subcontract shall act in a spirit of mutual trust and co-operation.
15.4
The conditions of contract for each subcontract are to include

· obligations substantially similar to those in additional condition 2,
· a period for payment to the subcontractor which is no more than 30 days from receipt by the Contractor of an invoice issued in accordance with the subcontract and 
· a term requiring (at the Employer’s option) the novation of the subcontract to the Employer or a replacement supplier following the termination of this contract.
16
Employer’s Codes of Conduct (Employer’s Anti Bribery Code of Conduct and Anti Fraud Code of Conduct)
16.1
The Contractor complies (and ensures that any person employed by him or acting on his behalf complies) with the Employer’s Anti Bribery Code of Conduct and Anti Fraud Code of Conduct, collectively “the Codes”. The Contractor complies with the Codes until Completion and with
· 
paragraph 4 of the Employer’s Anti Bribery Code of Conduct and 
· 
paragraph 3 of the Employer’s Anti Fraud Code of Conduct

until 6 years after Completion.

16.2
A failure to comply with this condition is treated as a substantial failure by the Contractor to comply with this contract.
16.3
The Contractor
· includes in the conditions of contract for each subcontractor obligations similar to those set out above and

· requires each subcontractor to include obligations similar to those set out above in each subsubcontract with the intention that all subcontractors (at any stage of remoteness from the Employer) include obligations similar to those set out above.

17
Number not used
18
Removal of work
18.1
The Employer may instruct the Contractor that for urgent reasons of health and safety, part or all of the works is to be temporarily removed from this contract. The Contractor acknowledges that the Employer may himself provide or may appoint another supplier in place of the Contractor to provide work similar to the removed works (or part of them).
18.2
An instruction given under clause 18.1 is assessed as a compensation event, except that if the instruction is given for one of the reasons R1-R4, the assessment includes a deduction of the forecast of the additional cost to the Employer of completing the removed works.
19
Reporting: Small and Medium Enterprises (SMEs)
19.1 
In this additional condition an SME is

· a subcontractor or

· a subcontractor to a subcontractor



and is a company that

· is autonomous,
· is a European Union company not owned or controlled by a non-European Union parent company,

· for a medium sized enterprise (medium class) employs fewer than 250 staff, has turnover no greater than 50 million Euros and does not have a balance sheet greater than 43 million Euros,
· for a small sized enterprise (small class) employs fewer than 50 staff and has turnover no greater than 10 million Euros and does not have a balance sheet greater than 10 million Euros and
· for a micro sized enterprise (micro class) employs fewer than 10 staff and has turnover no greater than 2 million Euros and does not have a balance sheet greater than 2 million Euros

19.2 
For each SME employed on the works, the Contractor reports to the Employer each 
quarter from the starting date until Completion and at the defects date

· the name of the SME,

· the class of the SME (medium, small or micro),

· the value of the contract undertaken by the SME,

· the monthly amounts paid to the SME in the quarter and

· the aggregated value paid to the SME since the starting date.

19.3 
The Contractor acknowledges that the Employer may
· publish the information supplied under additional condition 19.2, along with the Contractor’s name and this contract name and

· pass the information supplied under this additional condition 19 to any Government Department who may then publish it along with the names of the SMEs, the Contractor’s name and this contract name.

19.4 
The Contractor ensures that the conditions of contract for each subcontractor who is an SME include

· a term allowing the Employer to publish the information supplied under additional condition 19.2 and

· obligations substantially similar to those set out in this additional condition 20.

19.5 
The Contractor further ensures that the conditions of contract for each subcontractor include a requirement that the conditions of contract for any subcontractor engaged by the subcontractor who is an SME include obligations substantially similar to those set out in additional condition 19.4.

19.6 
The Contractor keeps these records

· accounts of payments of Defined Cost,

· proof that payments have been made,

· communications about the assessments of compensation events for subcontractors and subcontractors to a subcontractor and
· other records stated in the Works Information.

20
Records and Audit Access

20.1
The Contractor keeps documents and information obtained or prepared by the Contractor or any subcontractor in connection with this contract for a period of 6 years after the defects date.
20.2
The Contractor permits the Employer and the Comptroller and Auditor General to examine documents held or controlled by the Contractor or any subcontractor.

20.3
The Contractor provides such oral or written explanations as the Employer or the Comptroller and Auditor General considers necessary. 

20.4
This clause does not constitute a requirement or agreement for the purposes of section 6(3)(d) of the National Audit Act 1983 for the examination, certification or inspection of the accounts of the Contractor.
21
Merger, take-over or change of control

21.1 
The Contractor notifies the Employer if a Change of Control of the Contractor has occurred or is expected to occur. The Employer may treat the Change of Control as a substantial failure by the Contractor to comply with this contract if the Change of Control will not allow the Contractor to Provide the Works. 

21.2
A Change of Control is an event where any single person, or group of persons acting in concert, acquires control of the Contractor or any direct or indirect interest in the relevant share capital of the Contractor, as a result of which that person or group of persons has a direct or indirect interest in more than 25% of the relevant share capital of the Contractor.

21.3 
The Contractor notifies the Employer immediately of 
· any material change to the direct or indirect legal or beneficial ownership of any shareholding in the Contractor. A change is material if it relates directly or indirectly to a change of 3% or more of the issued share capital of the Contractor, or

· any material change in the composition of the Contractor’s partnership. A change in the composition of the partnership is material if it directly or indirectly affects the performance of this contract by the Contractor.

21.4 
The Contractor notifies the Employer of any change or proposed change in the name or status of the Contractor.
22
Currency of the contract

22.1
Payments are in the currency of this contract unless otherwise stated in this contract.
23
Appointment of Adjudicator
23.1
The Adjudicator’s appointment under the NEC3 Adjudicator’s Contract (April 2013) includes the following additional condition of contract: 

“Any information concerning the Contract obtained by either the Adjudicator or any person advising or aiding him is confidential, and is not used or disclosed by the Adjudicator or any such person except for the purposes of this Agreement. The Adjudicator complies, and takes all reasonable steps to ensure that any persons advising or aiding him comply, with the Official Secrets Acts 1911 to 1989.”
24
Fair Payment

24.1
The Contractor assesses the amount due to a subcontractor without taking into account the amount assessed under this contract. 
24.2
The Contractor includes in the contract with each subcontractor
•
a provision requiring the Contractor to pay the subcontractor within a specified period (not exceeding 19 days after the date on which payment becomes due under this contract) for work which the subcontractor has completed from the previous assessment date up to the current assessment date in this contract,

•
a provision requiring the subcontractor to include in each subsubcontract the same requirement, except that the period for payment is not to exceed 23 days after the date on which payment becomes due under this contract, 

•
a provision requiring the subcontractor to assess the amount due to a subsubcontractor without taking into account the amount paid by the Contractor and

•
a provision requiring each further stage subcontract to contain provisions to the same effect as these requirements, with the intention that all subcontractors (at any stage of remoteness from the Employer) are to be paid within 30 days after the date on which payment becomes due under this contract.

24.3
The Contractor notifies non‐compliance with the timescales for payment 
· to the Employer and 

· through the Efficiency and Reform Group Supplier Feedback Service. 
The Contractor includes this provision in each subcontract, and requires subcontractors to include the same provision in each subsubcontract with the intention that all subcontractors (at any stage of remoteness from the Employer) include the same provision.
24.4
A failure to comply with this condition is treated as a substantial failure by the Contractor to comply with his obligations.
25
Termination – PCRs, Regulation 73

25.1
The Employer may terminate the Contractor’s obligation to Provide the Works if one of the mandatory or discretionary grounds for exclusion referred to in regulation 57 of the Public Contracts Regulations 2015 applied to the Contractor at the Contract Date. The procedure and amount due on termination are the same as for reason R2.

25.2
The Employer may terminate the Contractor’s obligation to Provide the Works if

· this contract has been subject to a substantial modification which would have required a new procurement procedure pursuant to regulation 72 of the Public Contracts Regulations 2015 or

· the Court of Justice of the European Union declares, in a procedure under Article 258 of the Treaty on the Functioning of the European Union, that a serious infringement of the obligations under the European Union Treaties and the Public Contracts Directive has occurred.

The procedure and amount due on termination are the same as for

· R2 if the modification or infringement was due to a default by the Contractor,

· R5 if the modification or infringement was due to a default by the Employer.
28
Energy Efficiency Directive
28.1
The Contractor includes in the conditions of contract for each subcontract obligations on the subcontractor to

· comply with Procurement Policy Note 7/14 entitled “Implementing Article 6 of the Energy Efficiency Directive” (“PPN 7/14”) and article 6 of Directive 2012/27/EU in performing its obligations under the subcontract,

· ensure that any products purchased by it for use partly or wholly in the performance of its obligations under the subcontract comply with the standard for products in Directive 2012/27/EU,

· demonstrate to the Contractor how any products purchased by it for use partly or wholly in the performance of its obligations under the subcontract comply with the requirements of PPN 7/14 and
· include similar requirements in the conditions of contract for any subsubcontractor (at any stage of remoteness from the Employer) engaged by the subcontractor.
 27 Subcontracting - PCRs Regulations 57 and 59

27.1
Before 

· appointing a proposed subcontractor or 

· allowing a subcontractor to appoint a proposed subsubcontractor 

the Contractor submits to the Employer for acceptance

· a European Single Procurement Document (as described in regulation 59 of the Public Contracts Regulations 2015) in respect of the proposed subcontractor or subsubcontractor or

· other means of proof that none of the mandatory or discretionary grounds for exclusion referred to in regulation 57 of the Public Contracts Regulations 2015 applies to the proposed subcontractor or subsubcontractor.

27.2
The Contractor does not appoint the proposed subcontractor (or allow the subcontractor to appoint the proposed subsubcontractor) until the Employer has accepted the submission. A reason for not accepting the submission is that it shows that there are grounds for excluding the proposed subcontractor or subsubcontractor under regulation 57 of the Public Contracts Regulations 2015.
27.3
If requested by the Employer, the Contractor provides further information to support, update or clarify a submission under clause 27.1.
27.4
If, following the acceptance of a submission under clause 27.2, it is found that one of the grounds for excluding the subcontractor or subsubcontractor under regulation 57 of the Public Contracts Regulations 2015 applies, the Employer may instruct the Contractor to 

· replace the subcontractor or
· require the subcontractor to replace the subsubcontractor. 
Annex 1 – Form of novation agreement
Not used
	2. The Contractor’s Offer


The Contractor is

Name


…………………………………………………....………………….

Address

……………………………………………………………………….

Telephone

…………………….. Fax
………………….……………….

E-mail address

……………………………………………………………..……..…

The works are : M1 SB MP175/5 to 168/1 – Resurfacing VM 001
Contract No. 
To: 
Highways England
Stirling House, Lakeside Court, Osier Drive, Sherwood Business Park, Nottingham, NG15 0DS 
Having examined the :

(1)
conditions of contract being the NEC3 Engineering and Construction Short Contract (April 2013) and the additional conditions in the Contract Data.
(2)
Contract Data

(3)
Works Information and

(4)
Site Information

as amended by tender amendments ..........................[Contractor to insert references or delete] 
We offer to Provide the Works and maintain the same until the defects date in conformity with the conditions of contract, the Contract Data and the Works Information for an amount to be determined in accordance with the conditions of contract.
We undertake to Provide the Works in accordance with the Proposals for Providing the Works, which is submitted as part of our tender.
We undertake to start and complete the works on the dates stated in the Contract Data subject only to adjustment in accordance with the Conditions. 

The percentage for overheads and profit added to the Defined Cost for people is ..... %.

The percentage for overheads and profit added to other Defined Cost is ..... %.

We understand that you are not bound to accept the lowest, or any tender you may receive.
We agree that the Employer may disclose the Contractor’s information/documentation (submitted to the Employer during this Procurement) more widely within Government for the purpose of ensuring effective cross-Government procurement processes, including value for money and related purposes
We certify that this tender is made in good faith and that we have not fixed or adjusted the amount of the tender by or under or in accordance with any agreement or arrangement with any other person. We also certify that we have not, and we undertake that we will not:

(i)
Before the award of any contract for the works:

(a)
Communicate to any person other than the Employer or a person duly authorized by him in that behalf the amount or approximate amount of the tender or proposed tender, except where the disclosure, in confidence, of the approximate amount of the tender was necessary to obtain insurance premium quotations required for the preparation of the tender;

(b)
Enter into any agreement or arrangement with any person that he shall refrain from tendering or as to the amount of any tender to be submitted;

(ii)
Pay, give or offer or agree to pay or give any sum of money or other valuable consideration directly or indirectly to any person for doing or having done or causing or having caused to be done in relation to any other tender or proposed tender for the works, any act or thing of the sort described at (i) (a) or (b).

We also certify that the principles described in paragraph (i) and (ii) above have been, or will be, brought to the attention of all subcontractors, suppliers and associated companies providing services or materials connected with the tender and any contract entered into with such subcontractors, suppliers or associated companies will be made on the basis of compliance with the above principles by all parties.

In this certificate, words and expressions shall have the same meanings as are respectively assigned to them in the Conditions. The word “person” includes any persons and any body or association, corporate or unincorporated; “any agreement or arrangement” includes any transaction, formal or informal and whether legally binding or not; and “the works” means the work in relation to which this tender is made. 
Small Medium Enterprises (SMEs).

To help Government develop its procurement policy in respect of small businesses, the Department needs to gather information about the size of the organisations we invite to tender. Please tick one of the following boxes:

· Please tick here if your organisation has between 1 and 50 employees 


· Please tick here if your organisation has between 51 and 249 employees 

· Please tick here if your organisation has 250 or more employees

In addition: 

· Please tick here if your organisation is a registered company 
This offer is open for acceptance for a period of [90] days after the date of this tender. 

Dated this .....................……….....  day of ................................. 20…
Signature.......................................
In capacity of ........................................







(e.g. Director, Secretary, etc)

Name ................................................ 

(in capitals)

Duly authorized to sign tenders for and on behalf of:

…………………………………………………………………………………………..

[

	3. The Employer’s Acceptance


The Employer accepts the Contractor’s offer to Provide the Works. This constitutes a binding agreement between yourselves and Highways England Company Limited.

This contract is for a construction operation and falls within the scope of the Income Tax (Construction Industry Scheme) Regulations 2005 (SI 2005/2045). Please provide confirmation of registration under the Regulations to ………………… [name] at the above address. You are reminded that in accordance with HMRC Construction Industry Scheme’s Regulations, Highways England Company Limited is not permitted to make payment under the contract until these documents are produced.
Signed on behalf of Highways England Company Limited
Name ……………………………………………………………………..

Position …………………………………………………………………..

Signature …………………………………… Date ……………………

	4. Price List


M1 SB MP175/5 to 168/1 – Resurfacing – VM 001
	Item No.
	Description
	Unit
	Quantity
	Rate
	Amount

	1
	Preliminary costs, to include liaison with CDM Principal Contractor
	unit
	1
	
	

	2
	Attendance at Network Induction, day shift, nominally 2hrs, for all site staff
	unit
	1
	
	

	3
	Attendance at pre start briefing by all site staff, nominally 7.30pm for nights of 15; 16; 19; 20;21;22 December 2016
	Unit
	1
	
	

	4
	Falling Weight Deflectometer survey for nights of 15; 16; 19;20;21;22 December 2016
	unit
	1
	
	

	5
	Additional Falling Weight Deflectometer shift, 17 December 2016
	Unit
	1
	
	

	6
	Additional Falling Weight Deflectometer shifts, 18 December 2016
	unit
	1
	
	

	7
	Core samples from bound layers in carriageway, as per coring schedule for nights of 15; 16; 19; 20;21;22 December 2016. Including reinstatement of pavement. (89 core samples over 6 night shifts)
	Unit
	1
	
	

	8
	Additional core sample and carriageway reinstatement on programmed night
	Per core
	1
	
	

	9
	Additional coring shift, 17th December 2016 (not including core sampling)
	unit
	1
	
	

	10
	Additional coring shift, 18th December 2016 (not including core sampling)
	unit
	1
	
	

	11
	Additional cores and carriageway reinstatement on either 17 or 18th December 2016
	Per core
	1
	
	

	12
	DCP tests, as per coring schedule for nights of 15; 16; 19; 20; 21; 22 December 2016. (20 DCP tests over 6 shifts)
	Unit
	1
	
	

	13
	Additional DCP tests on programmed night
	Per DCP test
	1
	
	

	14
	Additional DCP shift, 17th December 2016 (not including testing)
	Unit
	1
	
	

	15
	Additional DCP shift, 18th December 2016 (not including testing)
	Unit
	1
	
	

	16
	Additional DCP testing on either 17 or 18th December 2016
	Per DCP test
	1
	
	

	17
	Calculation of CBR values from on-site test results
	Unit
	20
	
	

	18
	Obtain soil sample at base of core, and describe material in core report, based on visual assessment. No soil testing required.
	unit
	1
	
	

	19
	Submission of core log report, FWD results and CBR values within 2 working weeks of site survey
	Unit
	1
	
	

	20
	PAK testing for TAR content of core samples
	unit
	89
	
	

	
	
	
	
	
	

	
	
	
	
	
	


	5. Works Information


The Works Information is in the document entitled:

M1 SB MP175/5 to 168/1 – Resurfacing VM 001 – Works Information Rev A 
	6. Site Information


The Site Information is in the document entitled:

M1 SB MP175/5 to 168/1 – Resurfacing VM 001 – Site Information Rev A
	7. Schedule of Delegation


Pursuant to clause 14.4, the following functions and duties are delegated to the person named in the Contract Data:

	14.2
	Issue instructions changing the Works Information

	16.1
	Give and receive early warning notices

	16.2
	Actions in response to early warning notice

	20.2
	Acceptance of design

	21.3
	Instruct removal of employee

	22.1
	Gaining access and notifying the Contractor of others who need access

	30.2
	Receive forecasts from the Contractor

	30.3
	Decide the date of Completion and issue certificate

	30.4
	Instruct the Contractor to stop, not start, restart or start work

	31.1
	Receive programmes from the Contractor

	40.1
	Instruct the Contractor to search for Defects

	40.2
	Notify a Defect to the Contractor

	41.4
	Issue the Defects Certificate

	42.1
	Assess the cost of correcting a Defect

	43.1
	Issue instructions not to replace loss and repair damage

	50.1
	Receive the Contractor’s applications

	50.4
	Make correction and notify Contractor

	61
	Notifying compensation events – all actions

	62
	Quotations for compensation events – all actions

	63
	Assessing compensation events – all actions

	70.1
	Instruct the removal of objects

	90.1
	Issue termination certificate

	90.3
	Notify Contractor of default


The delegate’s authority to act as the Employer’s delegate in these matters is subject to the following restrictions: Not used
This delegation will continue to apply unless changed in a future notification.
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